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CASES 

ABGUED  AND  DETEBMINED 

IHTHB 

SUPREME  COURT  OF  LOUISIANA, 

IN 


JANUARY,   1870. 


JUDGES  OF  THE  COURT: 

Hon.  John  T.  LuDELEsra,  Ghitf  Justice. 

Hon.  J.  G.  Tauatebro, 

Hon.  R.  K.  Howell,  .       .  .     ^    .. 

TT      fir  i-i    ITT  r  Associate  Justices, 

Hon.  W.  G.  Wyly, 

Hon.  W.  W.  Howe, 


No.  2410.— State  of  Louisiana   ex  rel.    A.  J.  Oliver  et  al.  t\  H. 
C.  Warmoth,  Crovornor,  et  al. — ^The  State  inter veniag. 

The  writ  of  mftodamus  wiU  not  lie  to  compel  the  chief  execntlve  of&cer  of  the  State  to  perform 
any  act  coming  within  the  range  of  his  duties  aa  Oovemor. 

Under  the  divlaion  of  powers  as  laid  down  in  the  Federal  and  State  constitations,  the  Jndidary 
department  has  no  Jurisdiction  over,  or  right  to  interfere  with,  the  independent  action  of 
the  chief  ezecntiTe*  in  the  exercise  of  the  functions  of  his  office,  even  though  the  act  he 
is  required  to  perfonn  be  purely  ministerial  in  its  character.  The  question  whether  an  act 
coming  within  the  range  of  the  duties  of  the  chief  executive  is  ministerial  or  political  can 
not  be  determined  Judicially.  It  must  rest  vrith  and  be  determined  by  the  chief  executive 
himself. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans.     Cooley,  J. 
T,  A,  Bartlette,  for  relator,  appellee.    8,  Belden,  Attorney  Gen- 
eral, and  Henry  C.  DibhlCf  for  defendants,  appellants. 

Taliaferro,  J.  This  appeal  is  taken  by  the  defendants  and  the 
intervenor  from  a  judgment  of  the  lower  court,  dismissing  the  inter- 
ventiou  and  rendering  peremptory  a  mandamus  issued  upon  the  appli- 
cation of  the  relators  against  the  Governor  of  the  State  to  compel 
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bim  to  execute  and  deliver  to  tbem  forty-eigbt  State  bonds,  wbicb, 
they  allege,  they  are  entitled  to  receive  in  payment  of  certain  public 
work  authorized  to  be  done  by  the  act  of  the  Legislature,  approved 
eighth  of  September,  1868,  entitled  "  An  Act  to  provide  for  the  im- 
provement of  the  navigation  of  Red  river."  The  State  intervened, 
alleging  that  the  acb  of  the  Legislature  authorizing  the  issue  of  the 
bonds  which  the  relators  seek  to  obtain,  is  unconstitutional  and 
void,  on  the  ground  that  it  is  not  in  conformity  with  article  one  hun- 
dred and  eleven  of  the  State  constitution.  On  the  part  of  the  defend- 
ants it  is  contended  that  the  court  is  without  jurisdiction  of  tho 
subject  matter;  that  it  is  not  invested  with  power  to  compel  by  man- 
damus the  chief  executive  officer  of  the  State  to  perform  acts  within 
the  sphere  of  his  department.  The  defendants  also  allege  the  uncon- 
stitutionality of  the  act  of  the  Legislature,  under  which  tho  relators 
demand  the  bonds.  That  Act  authorized  improvements  to  be  made 
in  the  navigation  of  a  portion  of  Red  river,  above  Shrcveport,  and 
provided  for  a  survey  and  letting  out  of  the  work,  and  for  payment  for 
it,  by  State  bonds  to  be  delivered  to  the  contractors  upon  completion 
of  the  work,  and  the  presentation  ot  the  certificate  of  the  commis- 
sioners appointed  on  the  part  of  tho  State  that  the  work  has  been 
completed  according  to  the  contract.  Section  five  provides  that  '*  the 
Governor  of  the  State  shall  cause  to  be  prepared  and  printed  tho 
number  of  bonds  necessary  for  delivery  to  the  contractor,"  etc.,  "  and 
which  said  bonds  shall  be  signed  by  the  Governor  and  countersigned 
by  the  Auditor  and  Treasurer,  and  delivered  to  the  Auditor  and  issued 
by  him  to  the  contractors,  etc. 

The  intervention,  we  think,  was  properly  dismissed ;  tho  question 
of  the  constitutionality  of  the  act  can  not  be  inquired  into  in  tliis  pro- 
ceeding. The  only  inquiry  is,  as  to  the  power  or  authority  of  tho 
coui-t  to  order  by  writ  of  mandamus  the  performance  by  the  Governor 
of  the  acts  required  by  the  law  to  be  done  by  him;  and  this  requires 
us  to  refer  briefly  to  tlie  three  divisions  of  power  established  in  the 
foundation  of  the  Federal  and  State  Governments.  In  the  organiza- 
tion of  the  United  States  Government  its  framers  adopted,  as  a  prin- 
ciple, that,  in  order  to  its  stability  and  faithful  administration,  the 
powers  of  the  Government  should  bo  distributed  between  different 
orders  of  functionaries,  watching  and  balancing  each  other.  Three 
separate  bodies  of  magistracy  were  therefore  established:  the  legis- 
lative, the  executive  and  the  judicial.  It  was  intended  that  tho 
functions  of  these  co-ordinate  branches  of  the  Government  should  bo 
conjointly  exercised,  but  that  the  functions  of  each  should  be  sep- 
arately and  distinctly  exercised  within  its  own  sphere,  and,  as  far  as 
practicable,  independently  of  those  of  the  other  branches.  Neither 
branch  is  permitted  to  exercise  the  powers  appropriately  belonging  to 
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anotiier.  An  extreme  jealousy  of  the  least  encroachment  by  one  of 
the  departments  upon  the  powers  of  another  has  constantly  existed 
ever  since  the  adoption  of  the  constitution  of  1787;  and  very  much  of 
the  political  agitation  that  has  arisen  in  this  country  had  for  its  cause 
the  alleged  usurpation,  by  some  one  of  the  branches,  of  the  powers 
and  fonctions  of  another.  The  subject  must  always,  from  its  nature, 
be  a  delicate  one,  and  we  accordingly  find  that,  when  cases  involving 
questions  relating  to  such  interference  have  been  presented  to  the 
judiciary,  either  Federal  or  State,  the  courts  have  always  proceeded 
with  hesitancy  and  caution.  Direct  decisions  on  questions  of  this 
character  are  not  numerous,  and  those  determined  by  the  State  courts 
are  not  entirely  in  harmony  with  each  other.  Of  the  cases  which  have 
been  presented  to  our  consideration  by  counsel,  a  decided  msgority 
ignore  the  power  of  the  judiciary  to  order  by  process  of  mandamus  the 
Xierformance  of  an  act  required  by  law  to  be  done  by  the  chief 
executive  officer  of  the  State.  A  difficulty  of  no  inconsiderable  magni- 
tude, we  apprehend,  arises  from  the  attempt  to  establish  that  a 
distinction  is  to  be  taken  between  an  act  purely  and  simply  ministerial, 
and  one  in  which  a  discretion  to  perform  it  or  not  remains  with  the 
executive,  and  thence  to  cod  elude  that  the  performance  of  the  mere 
ministerial  act  by  the  executive  may  be  enforced  by  the  judicial  order 
of  a  court.  We  think  this  doctrine  objectionable  in  this,  that  it 
accords  to  the  judiciary  the  largo  discretion  of  determining  the  character 
of  all  acts  to  be  performed  by  the  chief  executive  officer,  as  being 
merely  ministerial  or  otherwise.  This  would  inMnge  the  right  of  the 
executive  to  use  discretion  in  determining  tlie  same  question.  He 
must  be  presumed  to  have  this  discretion,  and  the  right  of  deciding 
what  acts  his  duties  require  him  to  perform ;  otherwise  his  functions 
would  be  trammeled,  and  the  executive  branch  of  the  Government 
made  subservient,  in  an  important  feature,  to  tlie  judiciary. 

The  celebrated  case  of  Marbury  v,  Madison,  1  Cranch,  p.  137,  is  one 
usually  referred  to  in  discussing  questions  of  the  kind  under  considera- 
tion, and  different  deductions  have  been  drawn  from  it,  so  as  to  present 
authority  on  both  sides  of  the  qiiestion.  The  facts  of  tlie  case  are, 
that  shortly  before  the  retirement  of  the  elder  Adams  from  the  Pres- 
idency, Marbury  was  appointed  to  the  office  of  justice  of  the  peace  for 
the  District  of  Columbia.  His  commission  was  made  oat,  signed  by 
the  President,  and  the  great  sjal  of  the  United  States  attached.  It 
was,  however,  not  delivered  before  the  expiration  of  Mr.  Adams'  term 
of  office^  and,  upon  the  incoming  of  the  next  administration,  Mr. 
Jefferson  instructed  Mr.  Madison,  then  Secretary  of  State,  not  to 
deliver  the  commission.  Thereupon  Marbury  applied  to  the  Supreme 
Court  of  the  United  States  for  a  writ  of  mandamus  ordering  the 
Secretary  to  deliver  the  commission.    The  court  decided  that  it  had  not 
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original  jurifldiction  ot  the  case,  and  dismissed  the  application;  but 
intimated  very  clearly  that  the  writ  might  be  issued  by  a  competent 
court.  Bat  this  case  afEbrds  no  satisfactory  guide  in  deciding  the  one 
at  bar.  From  the  scope  <^  the  reasoning  in  the  Marbury  case,  and  in 
its  entirety,  we  find  nothing  clearly  announcing  that  a  mandamus 
could  properly  be  directed  to  the  President  of  the  United  States 
ordering  him  to  perform  any  act  within  the  range  of  his  official  dntieSi 
In  that  case  the  court  seems  to  have  assumed  that,  over  the  matter 
involved,  the  President  had  no  further  control;  that  it  had  passed 
beyond  his  jurisdiction  or  cognizance;  that  all  the  action  he  was 
required  to  take  in  it  had  been  taken ;  that  he  had  no  farther  interest 
or  concern  about  it ;  that  it  was  not  incumbent  upon  him  to  deliver  the 
justice's  commission,  and  that  he  had  not  been  required. to  deliver  it ; 
that  the  commission  lay  in  the  Secretary  of  State's  office,  to  be  given 
to  the  appointee  when  he  applied  for  it ;  that  the  act  to  be  done  was 
simply  the  manual  delivery  of  the  document  by  the  Secretary,  or  one 
of  his  clerks,  to  Mr.  Marbury,  and  that,  under  this  state  of  facts,  the 
mandamus,  had  one  been  directed  to  the  Secretary  to  perform  the  act, 
would  have  been  no  encroachment  upon  the  rights  of  the  executive. 
A  right  in  the  judiciary  to  interfere  with  or  encroach  upon  the  rights 
or  functions  of  the  executive  is  distinctly  and  ex  industria  disavowed. 
Nevertheless,  it  is  a  matter  of  history  that  Mr.  Jefferson,  one  of  the 
founders  of  the  Government,  and  well  versed  in  the  knowledge  of  its 
character,  eminent  as  a  statesman  and  politician,  and  respectable  as  a 
jurist,  never  conceded  the  correctness  of  the  views  taken  of  that 
subject  by  the  very  learned  and  able  Chief  Justice,  and  ever  held  that 
the  doctrine  enunciated  in  the  obiter  dicUim  of  Judge  Marshall  sanc- 
tioned an  encroachment  upon  the  powers  of  the  executive  department 
which  is  incompatible  with  their  independent  exercise. 

When  the  official  acts  to  be  performed  by  the  executive  branch  of 
the  Government  are  divided  into  ministerial  and  political,  and  courts 
assume  the  right  to  enforce  the  performance  of  the  former,  it  opens 
a  wide  margin  for  the  exercise  of  judicial  power.  The  judge  may  say 
what  acts  are  ministerial  and  what  political.  Circumstances  may 
arise  and  conditions  may  exist  which  would  require  the  Governor  of  a 
State  in  the  proper  exercise  of  his  duty,  and  with  regard  to  the  in- 
terests of  the  State,  not  to  perform  a  ministerial  act.  Is  the  judge  to 
determine  his  duty  in  such  a  case,  and  compel  him  to  peribrm  it  ?  Tlie 
reasons  of  the  executive  for  the  non-performance  of  an  act  the  judge 
may  never  know,  or,  if  brought  to  his  knowledge,  he  may  review  and 
overrule  them,  and,  in  so  doing,  assume  political  functions.  He  would 
determine  in  such  a  case  the  policy  of  doing  the  act.  The  legislator 
himself  who  prescribed  the  act  might  hold  the  executive  harmless 
while  the  judge  condemned  him.    In  cases  whore  the  question  of  the 
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ri^ht  of  state  courts  to  issue  writs  of  mandamus  compelling  the  chief 
ezecntlTe  officer  of  the  State  to  perform  acts  appertaining  to  his  func- 
tioDS,  we  find  that  decisions  adverse  to  the  existence  of  such  right 
have  been  rendered  by  courts  of  the  last  resort  in  Maine,  New  Jersey, 
Illinois,  Missouri,  Arkansas,  Georgia  and  Texas,  to  which  may  also  be 
added  a  very  recent  case  decided  in  Rhode  Island.  In  Ohio  and  North 
Carolina  a  different  view  has  been  taken.  It  was  held  in  these  States 
that  a  mandamus  might  issue  against  the  Governor  of  a  State  to  compel 
the  performance  of  mere  ministerial  acts.  Of  the  decisions  of  this 
qaestion  in  our  sister  States,  those  determining  against  the  right  of 
the  judiciary  to  interpose  its  authority  in  matters  relating  to  the  duties 
and  functions  of  the  executive  department,  we  regard  as  greatly  pre- 
ponderating in  number  and  weight  of  authority. 

A  case  decided  in  Illinois,  in  1857,  The  People  ex.  rol.  v.  Bissell^ 
19  Illinois  Reports,  230,  is  identical  with  the  one  before  us.  An  ap- 
plication was  filed  by  the  relator  asking  for  a  writ  ot  mandamus 
commanding  the  Governor  of  Illinois  to  issue  to  the  relator  certain 
interest  bonds  or  certificates  to  which  he  claimed  to  be  entitled.  'In 
that  case  the  Supreme  Court  of  Illinois  said:  <^  We  have  no  power  to 
compel  either  of  the  other  departments  of  the  Government  to  perform 
any  duty  which  the  constitution  or  the  law  may  impose  upon  them,  no 
matter  how  palpable  such  duty  may  be,  any  more  than  either  of  those 
departments  may  compel  us  to  perform  our  duties.  The  Governor  is 
and  most  be  as  independent  of  us  as  is  the  Legislature,  or  as  we  are 
of  either  of  them.  So  far  as  the  question  of  power  or  jurisdiction  is 
concerned,  there  can  be  no  difference  whether  the  act  or  omission  may 
affect  one  or  many ;  whether  it  may  be  prejudicial  to  the  rights  of  an 
individaal  or  the  whole  community.  What  difference,  whether  the 
executive  act  required  by  law  be  to  order  an  election,  or  appoint  an 
officer,  or  issue  a  bond?  Upon  the  Governor  alone  must  the  respon- 
dbiiity  rest  of  acting,  or  refusing  to  act." 

A  member  of  the  court  concurring  adds :  **  The  executive  ^as  certain 
duties  imi)Osed  upon  him  by  the  constitution  and  the  laws  of  the  State. 
Should  he  fail  to  perform  them,  without  justifiable  reasons  therefor, 
and  the  public  be  injured,  impeachment  and  deprivation  of  office  would 
follow.  This  court  has  no  control  over  him  to  compel  him  to  perform 
any  public  duty.  In  his  sphere  he  is  independent  of  the  court.  Should 
he  consent  to  appear,  asking  our  opinion  on  a  point  of  duty,  it  would 
bo  readily  given.  We  can  not  compel  him  to  appear,  and  no  order 
we  might  issue  for  such  purpose  could  be  available  should  he  resist. 
In  matters  of  public  duty  we  remit  him  to  the  high  tribunal  of  his  own 
conscience  and  the  public  judgment." 

A  supervisory  control  by  one  of  the  co-ordinato  branches  of  the 
Government  over  the  functions  and  duties  of  another  branch  would 
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necessarily  dimiDish  the  responsibility  of  the  branch  whose  functions 
were  encroached  upon.  The  more  distinct  and  independent  the  action  of 
pablic  fanctionaries,  the  stronger  and  more  direct  their  responsibility. 
This  groand  of  responsibility  was  doubtless  one  of  the  purposes  aimed 
at  by  the  framers  of  the  Goyemment,  in  the  separation  of  powers. 
Constitutional  provisions  were  wisely  made  for  the  punishment  of 
officials,  however  exalted,  for  dereliction  of  duty.  But,  at  the  same 
time,  something  was  necessarily  to  be  intrusted  to  the  intelligence  and 
probity  of  the  officer,  who,  from  a  consciousness  of  the  trust  and  con- 
fidence reposed  in  him,  would  be  thereby  induced  to  discharge  his 
duties  honestly,  from  a  sense  of  honor  and  propriety. 

We  are  satisfied,  from  the  views  we  have  taken  of  this  subject,  that 
there  is  error  in  the  order  of  the  court  below  rendering  the  man- 
damus peremptory.  It  is  therefore  ordered,  adjudged  and  decreed 
that  the  judgment  of  the  lower  court  be  annulled,  avoided  and  re- 
versed. It  is  further  ordered  that  the  writ  of  mandamus  be  set  aside 
and  discharged,  the  relators  paying  costs  in  both  courts. 

Relicaring  refused. 


No.  1782.— Valery  Sulakowski  v.  Cyrus  Flint  et  al. 

The  ownora  of  a  soa  going  vessel  ore  responsible  in  solido,  as  common  carrion,  for  money  or 
gold  taken  on  board  as  freight  to  be  transported  and  delirered  at  the  port  of  destination. 

Where  the  evidence  shows  that  the  captain  of  the  vessel  received  money  on  board  of  the  ship 
as  flreight,  and  afterwards  applied  it  to  the  payment  of  the  expenses  of  the  vessel  on  the 
trip,  the  owners  of  the  vessel  are  liable  in  tolidOf  for  the  amount  thus  received  by  the 
captain. 

APPEAL  from  Fourth  District  Court  of  New  Orleans.  Thiard,  J. 
N»  H.  BigJUor,  for  plaintiff  and  appellee.  Hornor  &  Benedict,  for 
defendant  and  appellant. 

Wyly,  J.  The  plaintiff  claims  of  the  defendants  $815,  in  specie, 
with  interest  from  —  day  of  July,  18G0,  for  this :  On  ninth  June,  1866, 
he  drew  a  certain  draft  on  the  house  of  D'Oleire  &  Co.,  at  Vera  Cruz, 
said  draft  being  made  payable  to  bearer ;  *'that  he  intrusted  the  same 
for  collection  to  N.  B.  Merrill,  captain  of  the  steamer  Potomska,  plying 
between  the  port  of  Kew  Orleans  and  the  city  of  Vera  Cruz,  the  same 
being  payable  in  gold,  for  the  sum  of  thirteen  hundred  and  nine  dollars, 
the  proceeds  thereof  to  be  brought  to  this  city  as  freight  on  said 
vessel ;  that  in  pursuance  of  said  contract,  the  captain  took  charge  of 
said  draft,  and  collected  the  amount  thereof,  which  he  applied  to  the 
payment  of  the  expenses  of  said  vessel,  of  which  the  said  New  and 
Flint  were  part  owners  at  the  time,  and  for  whose  use  and  behoof  the 
expenditure  of  said  fund  did  inure." 

Plaintiff  admits  he  received  $494  of  said  fund,  leaving  the  balance 
duo  him  as  aforesaid,  for  which  he  prays  judgment. 
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The  defendant,  Cjros  Flint,  who  alone  was  cited,  excepted  to  plain- 
tiff's petition,  on  the  ground  that  it  sets  forth  no  cause  of  action 
against  him.  This  exception  was  overruled  by  the  court,  and  judg- 
ment was  finally  rendered  on  the  merits  in  feiYor  of  the  plaintiff  for 
the  amount  claimed. 

The  defendant,  Flint,  has  appealed. 

The  peremptory  exception  that  the  petition  disclosed  no  cause  of 
action  was  not  well  taken.  It  distinctly  sets  forth  that  the  captain 
undertook  to  bring  to  this  city,  on  freight,  a  sum  of  money  in  gold,  on 
the  vessel  of  which  the  defendant  was  part  owner,  which  fund  he 
applied  to  the  payment  of  the  expenses  of  said  vessel,  except  $494 
thereof,  which  was  paid  over  by  him. 

The  substance  of  plaintiff's  case  is  plainly  set  forth ;  there  is  no 
obscurity  or  duplicity  in  the  pleadings  to  surprise  the  defendant,  and 
a  judgment  in  favor  of  the  latter  would  form  res  judicata;  he  con  not, 
therefore,  complain.    6  N.  S.  128;  3  L.  292 ;  1  Rob.  470 ;  2  An.  655. 

Our  attention  is  directed  to  the  bills  of  exceptions  taken  by  the 
defendant  to  the  introduction  of  the  evidence.  The  first  is  as  follows : 
The  counsel  for  the  plaintiff  offered  the  testimony  of  Wm.  Duncan  and 
John  Gilbert,  to  prove  that  the  proceeds  of  a  certain  draft  belonging 
to  plaintiff  had  been  used  by  Captain  G.  H.  Merrill  for  the  expenses 
of  the  steamship  Potomska.  The  objection  of  the  defendant  was,  that 
the  testimony  was  hearsay,  and  not  binding  on  defendant,  Flint,  who 
was  not  present  -,  tliat  there  was  no  contract  of  affreightment,  and  the 
owners  were  not  responsible  for  the  funds  of  plaintiff  as  common 
carriers,  no  admissions  of  Captain  Merrill  being  admissible  against 
them }  and  that  no  bill  of  lading  having  been  signed,  and  no  freight 
charged,  the  vessel  was  not  responsible,  nor  were  the  owners ;  and, 
therefore,  the  testimony  was  inadmissible  as  against  them. 

We  think  the  District  Judge  did  not  err  in  overruling  tlie  exception. 
The  plaintiff  had  the  right  to  introduce  the  evidence  of  the  witnesses 
to  prove  that  his  funds,  collected  by  the  captain,  had  been  used  to  pay 
the  expenses  of  the  vessel,  and  that  the  admissions  of  the  captain  that 
he  had  done  so  could  be  proved  by  the  witnesses ;  his  admissions  wero 
not  hearsay;  a  bill  of  lading  or  contract  of  affreightment  is  not  the 
only  evidence  to  establish  the  liability  of  the  vessel  and  its  owners 
for  property  taken  on  freight.  Parol  testimony  is  admissible  to  estab- 
lish their  liability  as  common  earners. 

The  next  bill  of  exception  is,  that  plaintiff's  counsel  offered  to  prove 
by  y.  Sulakowski,  then  on  the  stand,  that  "^  Captain  Merrill  stated 
under  oath,  he  had  used  the  balance  of  my  money  for  the  benefit  of 
the  vessel  in  purchasing  coal  and  provisions." 

The  defendant's  objections  were,  that  no  bill  of  lading  having  been 
signed,  and  no  freight  charged,  the  vessel  was  not  responsible,  nor 
were  the  owners,  and  therefore  the  testimony  was  inadmissible  a^cainst 
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Uiem ;  also,  that  there  was  no  contract  of  affireightment,  and  the 
owners  were  not  responsible  as  common  carriers  for  plaintiff's  funds, 
and  no  admission  of  Captain  Merrill  was  evidence  as  against  them. 

We  see  no  force  in  these  objections,  and  think  they  were  properly 
overruled. 

The  third  bill  of  exceptions  was  to  the  admissibility  of  the  testi- 
mony of  the  same  witnesses  to  prove  the  funds  of  the  plaintiff  had 
been  received  on  board  the  vessel  and  used  by  the  captain  for  the  pur- 
chase of  coal  and  provisions. 

This  objection  is  but  a  repetition  of  the  other  two  bills  of  excep- 
tions, and  we  think  the  court  did  not  err  in  admitting  the  testimony. 

On  the  merits  the  case  is  clearly  with  the  plaintiff.  There  is  no 
doubt  that  the  specie  was  received  on  freight  on  board  the  steamer 
Potomska,  and  that  the  captain  used  the  amount  thereof  claimed,  in 
payment  of  tlie  necessary  expenses  during  the  voyage. 

This  case  is  not  analogous  to  that  of  the  Mechanics'  and  Traders' 
Bank  v.  Gordon,  5  An.  606,  on  which  the  defendant  relies.  There,  Gor- 
don, the  captain,  was  merely  the  depositary  of  a  letter  or  package,  in 
the  shape  of  a  letter,  and  did  not  know  whether  it  contained  money  or 
not.  There  was  no  information  communicated  to  him  to  induce  him 
to  distinguish  the  package  from  others.  It  was  notorious^  that  letters 
and  packages  of  those  patronizing  the  boat  were  put  into  the  letter 
box  or  clerk's  desk,  and  this  was  the  care  which  was  ordinarily  given 
or  expected,  however  valuable  the  letters  or  packages  to  the  corre- 
spondents. 

Under  this  state  of  facts,  the  court  in  that  case  held  that  neither  tho 
boat,  nor  the  captain,  was  liable  for  the  loss  of  the  letter  or  package. 
In  the  case  before  us,  however,  the  specie  was  received  on  board  the 
vessel,  and  the  amount  thereof  sued  for  was  used  by  the  captain  in 
paying  its  expenses.  Whether  there  was  a  bill  of  lading  or  not,  the 
common  carrier  can  not  escape  the  liability  attaching  for  the  freight 
received  on  board  the  vessel.  The  defendant,  as  owner,  became  liable 
in  soUdo,  with  the  other  owners  for  the  funds  of  the  plaintiff  received 
on  freight  by  the  captain,  and  applied  by  him  in  tho  voyage  for  the 
benefit  of  the  vessel.  The  act  of  Congress  of  third  of  Mai^ch,  1851 
(9  United  States  Statutes,  635),  limiting  the  liability  of  shipowners  for 
losses  and  injuries,  to  which  we  have  been  referred,  has  no  application 
to  the  demand  of  plaintiff  for  the  recovery  of  his  funds  on  freight, 
used  by  the  captain  for  the  benefit  of  the  vessel,  of  which  the  defend- 
ant was  part  owner. 

On  the  whole,  we  are  satisfied  that  the  judgment  appealed  from  is 
corrects 

Judgment  affirmed. 
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No.  1899. — ^The  State  op  Louisiana  v.  Amxey  Bbuington. 

The  Jmifldlction  of  the  Supreme  Court  In  criminal  casea  la  limited  to  queationa  of  law,  and 
queatlona  of  fkct  aa  to  the  regularity  of  the  drawing  of  the  Jury  will  not  be  examined  oa 
ai»peaL 

APPEAL  from  the  First  District  Court  of  New  Orleans.    Howe,  J. 
C  ff.  Luzenhurg,  District  Attorney,  for  tbe  State.    J.  i&  G,  G. 
FisJc,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  There  were  no  bills  of  exceptions  taken  in  this 
case,  and  we  are  asked  to  set  aside  the  verdict  of  the  jury  and  the 
judgment  of  the  court,  on  what  purports  to  be  an  assignment  of  errors, 
to  wit :  **  The  defendant  assigns  for  error — ^Tlie  court  erred  in  over- 
ruling the  defendants  motion  for  a  new  trial  for  the  reasons  set  forth 
in  his  nile  taken  on  the  Attorney  General.  Defendant  contends  that 
there  was  irregularity  in  the  drawing  and  impanneling,  both  of  the 
grand  and  petit  juries,  and  that  the  finding  of  the  indictment  of  the 
grand  jury  was  void,  and  the  proceedings  under  the  panel  of  the  petit 
jurors  were  also  irregular,  and  ought  to  have  been  set  aside  and  a  new 
trial  granted."  There  is  nothing  in  the  record  to  show  that  the  alle- 
gations in  the  motion  for  a  new  trial  are  true,  or  which  authorizes  this 
court  to  consider  them,  our  jurisdiction  in  criminal  cases  being  limited 
to  questions  of  law. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  at  the  costs  of  tho 
appellant. 

Mr.  Justice  Howe  recused. 


No.  2108. — Succession  of  Charles  Liddell. — On  the  Opposition  of 
Mrs.  Louise  Liddell. 

The  decree  of  separation  from  bed  and  board  doea  not  disaolve  the  bonda  of  matrimony,  and 
the  surviving  widow  thua  situated,  if  in  neceasitous  circumstances,  may  recover  the  amount 
of  one  thousand  dollars,  allowed  by  the  act  of  1852,  from  the  estate  of  her  deceased  hua> 
band.    G.  C.  193. 

If  a  reconciliation  takea  place  after  the  decree  of  separation,  the  Judgment  is  a  nullity.  0.  C. 
149. 

APPEAL  from  Second  District  Court  of  New  Orleans.  Duvigneaud,  J. 
Koontz  dt  Mliott,  for  administrator,  appellant.     JBrice  (&  Mitclhely 
for  opponent,  appellee. 

Wyly,  J.  The  administrator  has  appealed  from  the  judgment  main- 
taining the  opposition  of  Mrs.  Louise  Liddell  to  his  account,  and 
allowing  her  one  thousand  dollars,  under  the  Homestead  Act  of  1852,  as 
the  destitute  and  necessitous  surviving  widow  of  Charles  Liddell,  who 
died  December,  31,  1867,  without  issue.  He  contends  that  she  is  not 
entitled  to  the  benefit  of  said  act  because  she  was  not  the  surviving 
widow  of  Charles  Liddell,  he  having  obtained  in  the  Fifth  District 
Court  of  New  Orleans  a  judgment  of  separation  from  bed  and  board 
^om  her  about  one  year  before  his  death. 
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First — Sbe  contends  that  that  judgment  is  a  nullity  as  appears  on  the 
face  of  the  papers,  because  she  was  not  authorized  by  her  husband  or 
the  court  to  appear  and  defend  the  suit,  as  required  by  articles  123  and 
126  of  the  Civil  Code. 

Second — That  after  said  judgment  there  was  a  reconciliation. 

Third — ^That  said  judgment,  if  valid,  is  no  bar  to  her  recovery  of  the 
homestead  allowed  by  act  of  1 852;  that  even  though  separated  from 
bed  and  board,  she  remained  the  lawful  wife  of  Charles  Liddell,  the 
bond  of  matrimony  not  being  dissolved,  as  declared  by  article  133  of 
the  Civil  Code. 

In  support  of  the  last  position,  she  refers  us  to  the  decision  in  Hannah 
Oee  V.  G.  W.  Thompson,  11  An.  657,  which  seems  to  be  directly  in 
point.  In  that  case  the  widow  separated  from  bed  and  board  from  her 
husband,  and  in  necessitous  circumstances,  was  permitted  to  recover 
the  marital  fourth  under  article  2359  of  the  Civil  Code,  on  the  ground 
that — "  The  civil  and  common  law  writers  agree  that  the  decree  ol 
aeparation  of  bed  and  board  does  not  dissolve  the  bonds  of  matrimony.'' 
11  An.  657. 

If  Hannah  Gee,  a  necessitous  widow,  was  permitted  to  take  from  the 
succession  of  her  deceased  husband  the  marital  fourth  allowed  by  article 
2359  of  the  Civil  Code,  on  the  ground  jthat  the  bond  of  matrimony  was 
not  dissolved  by  the  decree  of  separation  of  bed  and  board,  we  do  not 
see  why  the  widow  of  Charles  Liddell,  similarly  situated,  should  not 
take  from  the  succession  of  her  husband  the  amount  allowed  by  the 
Homestead  Act  of  1852. 

The  act  of  1852  declares  that:  ''Whenever  the  widow  or  minor 
•children  of  a  deceased  person  shall  be  left  in  necessitous  circumstances 
and  not  possessed  in  their  own  right  property  to  the  amount  of  one 
thousand  dollars,  the  widow  or  legal  representative  of  the  children 
shall  be  entitled  to  demand  and  receive  from  the  succession  of  their 
•deceased  father  or  husband  a  sum  which,  added  to  the  amount  of  the 
property  owned  by  them,  or  either  of  them,  in  their  own  right,  will 
make  up  the  sum  of  one  thousand  dollars,  which  said  amount  shall  be 
paid  in  preference  to  all  other  debts,  except  those  of  the  vendor's 
privilege  and  expenses  incurred  in  selling  the  property."  Acts  of  1852, 
page  171. 

Under  article  133  of  the  Civil  Code,  and  the  decision  in  Hannah  Gee 
v>  G.  W.  Thompson,  11  An.  657,  and  the  authorities  there  cited,  we  are 
bound  to  regard  the  opponent,  Louise  Liddell,  as  the  surviving  widow 
-of  Charles  Liddell.  The  evidence  shows  that  she  is  in  necessitous 
•circumstances,  and  that  Liddell  left  no  children. 

The  District  Judge  who  heard  the  delivery  of  the  testimony  (which 
is  conflicting),  arrived  at  the  opinion  that  there  was  a  reconciliation 
after  the  decree  of  separation.  At  least  two  witnesses,  who  appear  to 
be  disinterested,  swear  that  he  returned  to  the  marital  domicile;  and 
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they  testify  to  facts  which,  if  true,  establish  a  reconciliation  beyond 
donbt.  There  is  a  large  amount  of  negative  testimony,  however,  but 
none  to  contradict  the  facts  testified  to,  which  are  the  best  evidence  of 
recondliation.  On  this  point  we  are  inclined  to  adopt  the  opinion  of 
the  Judge  who  heard  the  witnesses  deliver  their  evidence.  Indeed,  he 
seems  to  have  carefully  considered  the  case,  and  to  have  decided  it 
according  to  the  law  and  the  evidence. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 

Rehearing  refused. 

Absent— Chief  Justice  Ludeling  and  Justice  Howell. 


No.  2521.— Daniel  Mulligan  r.  City  op  New  Obleans. 

Where  the  ccrtiiicste  of  the  cleric  of  the  court  bolow  shows  that  a  portion  of  the  CTldenco 
adduced  has  been  lost,  and  is  not  contained  in  the  record  of  appeal,  the  case  will  be 
remanded  to  be  tried  anew. 

APPEAL  from  Sixth  District  Court,  parish  of  Orleans.  Cooley,  J. 
Cotton  dc  Levy,  for  plaintiff  and  appellee.  J.  B,  Beckwith,  City 
Attorney,  for  defendant. 

Lu DELING,  C.  J.  The  appellee  has  moved  to  dismiss  this  appeal,  on 
the  grounds  that  the  certificate  of  the  clerk  is  insufficient  and  incom- 
plete, and  the  transcript  docs  not  contain  all  the  evidence  and  docu- 
ments adduced  on  the  trial. 

The  ceitiflcate  oi  the  clerk  is  as  follows :  *'  I,  Wm.  Woelper,  clerk 
of  the  Sixth  District  Court,  do  hereby  certify  that  the  above  and  fore- 
going eight  hundred  and  thirteen  pages  do  contain  a  true  and  correct 
traDscript  of  all  proceedings  hod,  as  well  as  of  all  documents  filed  and 
evidence  adduced  en  the  trial  of  the  cause  wherein  Daniel  Mulligan  is 
the  plaintiff,  and  City  of  New  Orleans  is  the  defendant,  instituted  in 
this  court,  and  now  of  the  records  thereof,  under  the  No.  77,  with  the 
exception  of  the  certificate  of  Mount,  City  Treasurer,  and  certificates 
Nos.  302  and  303,  offered  in  evidence,  as  per  note  of  evidence  filed  July 
24, 1869,  which  three  documents  are  missing  from  the  records,  and  can 
not  be  found,  although  due  and  diligent  search  has  been  made,"  etc. 

From  this  certificate  it  does  not  appear  that  the  record  contains  all 
the  proceedings  had,  documents  filed,  and  evidence  adduced  on  the  trial, 
except  the  missing  documents  mentioned,  but  only  such  of  them  as  were 
of  record  when  the  certificate  was  made.  The  certificate  is  defective. 
But  that  is  no  cause  for  dismissing  an  appeal.  Statute  of  twentieth 
March,  1839,  p.  170,  sec.  19. 

It  appears,  however,  from  the  certificate  of  the  clerk,  that  a  part  oi 
the  evidence  filed  on  the  trial  is  lost ;  and  this  loss  is  not  attributable 
to  the  fault  of  the  appellant.    It  would  be  a  vain  thing  to  grant  time 
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to  correct  the  certificate,  or  to  supply  tlie  missing  documents,  as  the 
clerk  has  certified  that  they  can  not  be  found.  Justice  demands  that 
the  case  should  be  remanded  to  the  court  a  qua  to  be  tried  anew.  5  An. 
602i  1  An.  246;  12  An.  83;  11  R.  477;  5  N.  S.  100;  13  L.  82. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
avoided;  and  that  this  cause  be  remanded  to  the  lower  court  to  be  tried 
de  novo.  It  is  further  ordered  that  the  costs  of  this  api^eal  be  paid  by 
the  party  who  may  ultimately  be  cast  in  this  suit. 

Howell;  J.;  absent. 


No.  2238. — Succession  of  C.  H.  Millaudon. — On  opposition  of  Mat- 
thias ScHUMEET  to  Executor's  Account. 

A  Judgment  of  the  probate  court,  declaring  a  seizure  of  succeaaion  property  null,  on  the  ground 
that  nothing  tangible  had  been  seized,  ia  conclueive  against  the  aeizing  creditor,  and  the 
probate  court  is  competent  to  pass  on  -the  merits  of  an  opposition  to  a  tableau  filed  by  the 
seizing  creditor,  notwithstanding  an  appeal  is  pending  from  the  Judgment  declaring  the 
seizure  nuU. 

APPEAL  from  Second  District  Court  of  New  Orleans.  Duvigneaud,  J. 
John  S.  Tally,  for  opponent,  appellant.  C.  Du/our,  for  executor, 
appellee. 

Taliaferro,  J.  C.  H.  Millaudon,  son  of  Philip  Millaudon,  who  died 
before  the  sod,  and  whose  widow  married  Adolphe  Tamboury,  left  a 
wfll  by  which  he  gave  to  his  mother  one-fourth  of  his  estate,  one-fourth 
to  his  step-father,  Adolphe  Tamboury,  one-fourth  to  the  minor  sisters 
of  the  testator,  and  one-fourth  to  his  widow.  Tamboury  renounced 
the  legacy,  and  the  fourth  part  bequeathed  to  him  went  to  the  minor 
sisters.  Generes,  under  tutor  to  these  minors,  children  of  Mrs.  Tam- 
boury, by  her  first  husband,  brought  suit  for  the  minors  against  her  as 
tutrix,  and  on  the  seventh  January,  1869,  obtained  judgment  for 
$15,305  58  with  interest,  recognition  of  tacit  mortgage,  etc.,  against 
the  property  of  both  Mrs.  Tamboury  and  her  husband.  On  the  same 
day  process  of  garnishment  was  taken  by  Generes,  under  tutor,  against 
Adolphe  Tamboury,  the  executor,  upon  an  execution  issued  upon  that 
judgment.  The  executor  was  cited,  and  answered  on  the  ninth  of 
January.  A  sale  was  made  by  the  sheriff  of  all  the  right,  title  and 
interest  of  Mrs.  Tamboury  in  the  succession  of  C.  H.  Millaudon,  and 
it  was  bought  by  tlie  under  tutor.  The  act  of  sale  was  registered  in 
the  conveyance  office.  The  judgment  was  recorded  in  the  mortgage 
office  the  twelfth  of  January. 

Schumert,  the  opponent  in  this  case,  as  assignee  of  Docteur,  who 
held  a  judgment  against  Tamboury  and  his  wife,  issued  execution  on  the 
sixteenth  of  December,  1868,  and  the  sheriff  returned  that  he  had  seized, 
on  the  nineteenth  of  that  month,  '^all  the  rights,  title  and  interest  of 
the  defendants  in  and  to  the  succession  of  C.  H.  Millaudon,  as  well  as  all 
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of  said  defendant's  interest  in  and  to  the  property  and  effects  of  said 
succession."  Notices  of  this  seizure  were  served  within  a  few  days 
afterwards  apon  the  clerk  of  the  Second  District  Coart,  the  two  execu- 
tors, and  also  on  A.  Tamboury,  administrator  of  the  snccession  of  C. 
H.  Millaudon.  A  sale  of  the  property  thus  purporting  to  have  been 
seized  was  advertised.  An  injunction  was  taken  out,  and  a  rule  served 
upon  the  seizing  creditor  to  show  cause  why  the  seizure  should  not  be 
annulled  and  set  aside.  It  was  annulled  on  trial  of  the  rule,  on  the 
ground  that  Tamboury  had  made  a  surrender  of  his  property,  and  had 
placed  Schumert  on  his  bilan  as  a  creditor ;  that  no  proceedings  could 
legally  be  taken  against  the  insolvent  by  seizure  of  his  property;  that 
in  point  of  fact,  no  valid  seizure  had  been  made,  for  the  reason  that  the 
sheriff  had  seized  nothing  tangibly  or  consti'uctively.  From  ^his  judg- 
ment the  defendant  in  rule  appealed  to  this  court.  The  appeal  was 
dismissed,  on  the  ground  that  there  was  nothing  showing  the  value  of 
the  rights  seized,  nor  anything  authorizing  this  court  to  take  jurisdic- 
tion of  tlie  matter. 

On  the  first  February,  18G9,  the  executor  filed  his  account,  and  Schu- 
mert presented  an  opposition  to  it  on  the  sixth  of  that  month.  He 
alleges  that  the  executor  has  failed  to  place  the  claim  of  himself  and 
wife  on  the  account  filed  by  him  in  its  proper  position  or  rank;  the 
opponent  averring  that  he  had  taken  a  suspensive  appeal  from  the 
judgment  annulling  his  seizure,  and  that  the  interest  and  those  of  his 
debtors  in  the  succession  of  Millaudon  were  subject  to  the  seizure,  and 
that  his  claim  should  have  been  set  down  upon  the  account  as  entitled 
to  privilege  by  virtue  of  the  seizure. 

The  opposition  was  dismissed,  and  the  opponent  has  appealed. 

This  opposition,  it  will  be  observed,  was  filed  and  acted  upon  by  the 
lower  court  prior  to  the  dismissal  by  this  court  of  the  opponent's  appeal 
from  the  judgment  annulling  the  seizure  averred  by  him  to  have  been 
made  of  the  interest  of  his  debtors  in  the  succession  of  Millaudon. 

We  think  the  judgment  rendered  between  the  parties  on  the  issue 
relating  to  the  seizure  made  by  the  appellant  precludes  further  contro- 
versy on  his  part  as  to  the  privilege  claimed  by  virtue  of  the  alleged 
seizure.  With  this  view  of  the  case,  we  conclude  the  decree  of  the 
lower  court  should  not  be  disturbed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  afiSrmed,  with  costs  in  both  courts. 

Rehearing  refused. 

Justices  Howell  and  Wyly  absent. 
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aj^lil     No.  1 87J  .—Matthew  Watson  v.  The  Planters'  Bank  op  Tennessee. 

106    79li 

SB     ul  A  party  seeking  to  SToid  a  contract  on  the  gronnd  of  error  must  show  that  fraud,  force  or 

110   gasi  improper  influences  were  perpetrated  by  the  other  contracting  party.    The  allegation  that 

,  22      h'  ^^  signed  the  written  contract  without  reading  it  or  knowing  its  contents,  wlU  not  reliove 

!ll3    454  him  under  the  plea  of  error. 

22      14| 

liL^I  A  PPE AL  from  the  Fourth  District  Court  of  New  Orleaus.  TkMrd,  J. 
117  aM  ^  SuUivan,  Billings  <&  HiigTiea,  for  plaintiff  and  appellee.  Thomas 
Hunton,  for  defendant  and  appellant. 

Howell,  J.  The  plaintiff  alleges  that  in  July,  1863,  he  made  an 
agreement  with  W.  A.  Johnson,  as  agent  of  the  Planters'  Bank  of  Ten- 
nessee,  to  invest  a  large  sum  of  Confederate  treasury  notes  in  cotton, 
which  the  said  bank  was  to  sell  and  pay  to  him  an  equal  part  of  the  pro- 
ceeds thereof;  that  on  tlie  first  of  August  following  he  signed  a  written 
agreement  or  contract  in  the  premises,  without  reading  it,  believing  it 
to  contain  the  terms  of  the  agreement  made  by  him,  and  that  he  made 
the  investment  and  shipped  the  cotton  in  accordance  with  his  under- 
standing of  the  contract;  that  the  cotton  was  sold,  and  his  share  of  the 
proceeds  amounted  to  over  $20,000 ;  but  that,  to  his  surprise,  when,  in 
1866,  he  demanded  his  portion  and,  for  the  first  time,  read  the  written 
contract,  he  found  it  to  vary  materially  from  the  terms  agreed  on,  and 
that  by  it  he  was  to  receive  only  one-third  of  the  profits  after  refunding 
the  sum  advanced  by  the  Planters'  Bank.  He  avers  that  he  signed  the 
said  document  in  error,  and  never  would  have  signed  it  had  he  known 
the  terms  thereof,  and  he  asks  judgment  against  the  bank  for  the  sum 
due  him  under  the  contract  as  set  out  by  him.  The  answer  sets  up  a 
general  denial,  admits  the  adventure,  and  maintains  the  written  contract 
under  which  plaintiff  has  been  paid. 

The  plaintiff  has  failed  to  allege  or  prove  such  error  as  will  relieve 
liim.  The  only  error  alleged  is  in  signing  a  written  contract  without 
reading  it,  believing  it  to  contain  the  terms  of  an  agreement  as  he  had 
understood  them,  which,  in  the  absence  of  any  charge  or  proof  of 
fraud,  force  or  improper  influences  upon  the  part  of  the  otlier  contract- 
ing party,  is  not  an  error  from  which  the  law  will  relioTo  him.  C.  C. 
1818,  1841. 

In  this  case  the  plaintiff  has  no  one  but  himself  to  blame  for  signing 
an  agreement  different  from  the  one  which  he  says  he  agreed  to  make. 
It  was  made  out  in  duplicate  and  left  with  a  third  party  for  the  plaintiff 
to  sign,  wliich  he  did  in  the  presence  of  said  third  party,  and  without 
any  representations  or  statements  authorized  by  the  defendant  or 
agent. 

The  written  contract  is  sustained  by  the  testimony  of  the  agent  as 
correct,  and  under  it  the  plaintiff  has  received  his  portion  of  the  profits, 
except  a  small  balance  in  the  hands  of  the  agent,  who  holds  it,  as  he 
did  tlie  whole  amount,  subject  to  the  order  of  plaintiff. 

Is  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed,, 
and  that  there  be  judgment  in  favor  of  defendant,  with  costs  in  both 
courts. 
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state  ex  reL  Andrew  Hor  \  Jr.,  v.  William  J.  CaateU. 

No.  2468. — Statb  op  Louisiana  ex  rel.   Andrew   Hero,   Jr.,    v. 
William  J.  Castell. 

The  office  of  City  Notary  of  the  city  of  New  Orleans,  not  being  created  or  recoj^nlzod  by  tho 
charter,  la  not  a  municipal  office,  and  tho  proylsions  of  the  act  of  1868,  No.  15d.  UBnally 
termed  the  Intrusion  Act,  can  not  be  inyohed  in  a  contest  between  two  notaries  for  the 
position. 

APPEAL  from  the  Fifth  District  Court  of  Now  Orleans.  Leauniont,  J. 
Hornor  &  Benedict,  for  plaintiff  and  appellant.  T.  Oilmorc  and 
/.  H,  Itsleify  for  defendant  and  appellee. 

Taliaferro,  J.  This  is  a  contest  for  office.  The  suit  is  brouji^ht 
under  the  Intrusion  Act  of  1863,  p.  199.  Both  claim  the  office  of  city 
notary ;  the  relator  by  virtue  of  an  election  by  the  City  Council,  in 
Jane,  1868,  the  defendant  by  an  election  of  the  City  Council  in  June, 
1869.  The  relator  alleges  the  election  of  the  defendant  to  be 
null,  on  the  ground  that  the  City  Council  itself,  at  that  time,  was  not 
a  legally  constituted  body,  and  that  the  election  was  held  at  a  time 
different  from  that  established  by  law,  and  that  no  legal  election 
having  taken  place  since  the  expiration  of  the  term  for  which  he  was 
elected,  he  holds  over  and  is  legally  in  office  until  a  successor  is  reg- 
ularly elected.  The  defendant  filed  a  peremptory  exception,  averring 
that  relator  has  no  cause  of  action }  that  the  act  of  the  Legislature 
under  which  the  relator  proceeds  has  reference  solely  to  public  offices 
and  franchises ;  that  the  office  of  city  notary  is  unknown  to  tbe  law^ 
and  that  it  does  not  come  within  the  purview  of  the  Intrusion  Act. 

The  exception  was  sustained  by  the  lower  court  and  the  suit 
dismissed.     The  relator  has  appealed. 

We  do  not  find  that  the  city  charter  authorizes  or  establishes  tlie 
office  of  city  notary.  The  charter  declares  there  shall  be  a  city 
attorney,  a  treasurer,  a  surveyor  and  one  assistant  attorney,  but  is  silent 
as  to  a  city  notary.  The  act  of  1868,  usually  termed  the  Intrusion  Act, 
embraces  both  State  and  municipal  offices  of  a  public  nature,  and 
which  are  known  to  the  law  as  such.  The  City  Council,  for  its  con- 
venience and  for  the  facility  of  business,  selects  a  notary  public, 
speciaUy  to  draw  up  such  deeds  and  instruments  as  may  be  required, 
and  he  is  called  city  notary.  We  regard  his  office  as  one  merely  inci- 
dental and  BubordiBate,  and  not  to  be  considered  as  of  that  character 
of  public  office  contemplated  by  the  Intrusion  Act. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed^  with  costs  in  both  courts. 
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GhwlM  J,  LMda  ▼.  LoolalABA  Mumfutarlxig  Company. 

No.  1858.— Charles  J.  Leeds  v,  Louisiana  Manupactueing  Com- 
pany. 

A  dooree  of  the  oonrt  rendered  on  a  mle  to  compel  the  eberiff  to  credit  a  writ  of  seisnre  with  a 
balance  in  his  hands  ia  a  final  judgment,  aLd  no  appeal  lies  nntil  it  is  signed  by  the  Jndge. 

A  PPEAL  from  the  Fourth  District  Court  of  New  Orleans.  Th4ard,  J. 
.O.  D'  C.  Labatt  and  Edward  Bawle,  for  plaintiff  and  appellant.  6\ 
J?.  Singleton  and  J3,  Bermudez,  for  defendant  and  appellee. 

Howell,  J.  This  is  an  appeal  from  a  judgment  dismissing  a  role 
taken  by  the  plaintiff  on  the  sheriff,  to  compel  the  latter  to  credit  the 
writ  of  seizure  and  sale  issued  in  thU  case,  with  the  balance  which 
plaintiff  alleges  should  be  in  the  sheriff's  hands,  after  paying  all  the 
legal  costs,  charges  and  taxes,  and  in  addition  to  the  amount  recovered 
by  the  plaintiff  on  the  writ.  The  judgment  is,  in  its  nature,  a  final, 
and  not  an  interlocutory  one,  and  not  being  signed,  can  not  be  revised 
on  appeal. 

It  is  therefore  ordered  that  the  appeal  herein  bo  dismissed,  with 
costs. 

iRehearing  refused^ 


No.  1850. — M.  Betris,  Widow  and  Administratrix,  v.  J.  G.  Spor. 

The  question  of  the  identity  of  a  party  who  sues  in  a  reprc3ontstivo  capacity,  must  be  pleaded 

specially  in  Umine  <ito,  and  before  issue  is  Joined. 
In  case  of  a  deposit  of  a  particular  thing,  such  as  gold  coin,    the   depositary  may  be  ecu- 

dcmned  in  the  alternative  to  return  the  thing  deposited,  or  pay  its  value  in  money. 

APPEAL  from  the  Third  District  Court  of  New  Orleans.  Emerson,  J. 
Saucier  dc  Michinard,  for  plaintiff  and  appellee.  Cooley  dc  Phil- 
Ups,  for  defendant  and  appellant. 

Howell,  J.  The  plaintiff,  as  administratrix  of  the  succession  of 
Franc  Sartini,  deceased,  sued  the  defendant  for  $835,  gold,  deposited 
as  per  receipt  given  by  the  deceased.  The  answer  is,  first,  a  general 
denial,  a  special  denial  of  plaintiff's  capacity  and  appointment,  and 
an  allegation  that  said  gold  was  left  with  defendant,  by  Sartini,  to  be 
sold,  and  the  proceeds  to  be  placed  to  the  credit  of  the  latter,  which 
was  done,  and  that  a  balance  of  $547  57  is  still  due  defendant  on 
account,  by  the  succession,  which  he  pleads  in  reconvention.  Judgment 
was  given  in  favor  of  plaintiff  for  the  amount  of  the  gold,  or  in  the 
alternative  for  $1169,  as  its  equivalent. 

No  evidence  was  adduced  to  sustain  the  special  defense,  but  the 
defendant  contends  that  the  plaintiff  has  failed  to  prove  her  capacity ; 
that  the  letters  of  administration,  introduced  in  evidence,  were  issued 
to  W.  M,  Sartini  J  while  plaintiff  describes  herself  as  *'  Mina  Beyris, 
widow  in  community  of  her  late  husband,  and  administratrix  of  his 
succession,*'  and  there  is  no  proof  of  identity. 
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M.  BeytiMy  Widow  and  Adnvinlrtntrix,  y.  J.  G.  Qpor. 

There  is  carelegsoess  in  the  pleadings  on  both  sides,  and  in  the  pre- 
sentation of  proof ;  but  we  are  inclined,  under  the  circamstances  of 
this  case,  to  sustain  the  action  of  the  judge  a  quo,  who,  we  presume, 
was  satisfied  that  the  letters  of  administration  were  issued  to  the 
person  who  presented  them,  as  her  authority  to  stand  in  judgment  in 
behalf  of  the  succession,  rather  than  conclude  that  she  practiced  a 
deception  and  fraud  in  suing  in  a  capacity  possessed  by,  and  using 
letters  issued  to,  another.  The  judge  was  satisfied  that  the  plaintifi' 
legally  represented  the  succession,  which  was  the  question  really 
raised.  But,  as  urged  by  her  counsel,  this  question,  to  avail  defendant, 
should  have  been  pleaded  in  limine  litis^  and  not  after  issue  was  joined 
by  a  general  denial.    See  21  A.  188. 

The  defendant  farther  contends  that  there  is  error  in  condemning  him 
to  pay  the  amount  of  gold  claimed,  or  its  equivalent  in  currency.  He 
is  sued  as  the  depositary  of  a  certain  sum  in  gold,  and  Art.  2915  C.  C. 
says,  he  "  ought  to  restore  the  precise  object  which  he  received.  Thus? 
a  deposit  of  coined  money  must  be  restored  in  the  same  specie  in 
which  it  was  made,  whether  it  has  sustained  an  increase  or  diminution 
of  value."  The  relations  of  depositor  and  depositary^  and  not  those 
of  creditor  and  debtor,  exist.  The  evidence  sustains  the  value  fixed 
by  the  District  Judge,  which  is  to  be  paid  in  default  of  paying  tho 
gold. 

We  find  in  the  record  no  good  ground  for  remanding  the  cause  to 
give  the  defendant  an  opportunity  to  make  out  his  defense. 

Judgment  affirmed 

Rehearing  refused. 


No.  187C.— Pierce  Bayly  and  W.  F.  Houston,  Curator,  v.  R.  H.  and 

G.  M.  Bayly. 

The  principtt]  ia  not  bonnd  by  the  receipt  of  his  agent,  when  it  is  shown  that  the  agent  haii 
been  deoeivod  by  fltlse  representations  of  the  debtor.  In  snch  a  case  the  principal  may 
rocovor  from  the  debtor  the  balance  duo,  after  deducting  the  amount  paid  to  the  agent  in 
fnU  settlement  cf  the  demand. 

APPEAL  from  Sixth  District  Court  of  New  Orleans.     JDnplaniierj  J. 
BacCy  Foster  (&  E,  T,  Merricky  for  plaintiffs  and  appellees.    J,  Ad, 
Rozier,  for  defendant  and  appellant. 

Taliaferro,  J.  Tliis  suit  was  brought  by  Pierce  Bayly,  and,  after 
his  decease,  continued  by  his  curator,  against  the  defendants,  to 
recover  from  them  the  sum  of  $2386  45^  and  interest,  an  alleged 
balance  due  the  plaintiff  on  the  collection  of  a  promissory  note  of  N. 
C.  Folger,  owned  by  plaintiff,  and  placed  in  the  defendant's  hands,  to 
be  collected  for  him.  He  charges  that  this  sum  of  $2386  45,  with  eight 
per  cent,  interest,  from  the  nineteenth  of  August,  1865,  has  been 
illegally  and  fraudulently  withheld  from  him  by  defendants,  who,  in 
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Pierce  Bayly  and  W.  F.  Houston,  Curator,  y.  B.  H.  and  G.  M.  Bayly. 


December,  1865,  rendered  to  plaintiff's  agent,  H.  M.  Thompson,  a  false 
and  fradulent  account  of  his  transactions  in  regard  to  plaintiff's  inter- 
ests, and  by  wliich  they  concetded  from  plaintiff's  agent  the  fact  that 
they  had  collected  the  said  note  of  Folger,  in  faU,  pretending  that  they 
had  compromised  with  Folger,  by  receiving  fifty  cents  on  tlie  dollar 
only,  and  by  these  frandnlent  misrepresentations  had  induced  thi; 
agent,  Thompson,  to  sign  a  receipt  for  a  much  smaller  sum  than  was 
justly  due  the  plaintiff.  The  answer  denies  all  the  allegations  of  the 
plaintiff,  and  prays  that  his  demand  be  i*ejected. 

The  judgment  of  the  lower  court  was  in  &vor  of  the  plaintiff  for 
the  amount  claimed  by  him,  and  the  defendants  have  appealed.  Pend- 
ing this  suit  in  the  lower  court,  the  plaintiff  died,  and  Houston  was 
appointed  curator  of  his  estate,  and  in  his  name,  as  curator,  the  suit 
was  continued. 

A  clerical  error  in  the  supplemental  petition  of  the  curator,  by  which 
he  was  styled,  **  curator  of  absent  heirs,"  gave  rise  to  an  exception 
that  in  tliat  capacity  he  could  not  stand  in  judgment.  On  motion 
afterwards  of  plaintiff,  the  clerical  error  was  corrected,  it  being  showa 
that  Houston  was  appointed  curator  of  the  succession  of  Pierce  Bayly. 
To  this  ruling  of  the  court  the  defendants  objected,  and  retained  a  bill 
of  exceptions.  We  think  the  court  properly  allowed  the  correction  of 
the  error,  whic!i  was  obviously  a  mere  clerical  one.  It  worked  no 
injury  to  the  defendants,  and  was  a  right  the  plaintiff  was  entitled  to. 
Several  other  bills  of  exceptions  are  in  the  record,  but  we  deem  it 
unnecessary  to  pass  upon  them.  The  one  relating  to  the  competency 
of  the  witness,  Thompson,  on  the  ground  that  his  wife  was  named 
universal  legatee  of  Pierce  Bayly,  in  his  will,  wo  omit  to  examine, 
beainse  there  is  abundant  evidence  in  the  record  without  that  wit- 
ness' testimony  to  decide  the  controversy. 

The  facts  of  the  case  arc,  that  Pierce  Bayly,  a  resident  of  Mississippi, 
was  the  owner  and  holder  of  several  promissory  notes  of  considerable 
amounts,  which  he  had  intrusted  to  the  defendants,  his  relatives  in 
New  Orleans,  to  collect  for  him.  Among  these  notes  was  the  one 
already  mentioned  of  N.  C.  Folgcr,  for  the  sum  of  $3500.  This  note 
was  one  of  a  series  of  five,  executed  by  Folgcr,  the  whole  amounting 
to  $22,500.  R.  H.  Bayly,  who  figures  prominently  in  these  proceed- 
ings, and  against  whose  acts  the  plaintiff  complains  most,  was  the 
holder  of  the  other  four  notes,  and  having  control  of  the  one  owned  by 
Pierce  Bayly,  proceeded  against  the  maker  by  suit,  obtained  judgment 
and  an  order  for  a  sale  of  certain  valuable  property  in  New  Orleans, 
mortgaged  to  secure  their  payment.  The  notes  were  all  dated  twenty- 
third  January,  1860,  and  drew  eight  per  cent,  interest  from  their 
respective  maturities.  The  note  for  $3500,  owned  by  Pierce  Bayly, 
was  due  twenty-third  January,  1801.    The  other  four  on  tlie  twenty- 
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third  January,  1862.  Three  of  tliem  for  $5000  each,  and  the  other  foi 
$4000.  On  the  $3500  note  there  was  indorsed  receipts  for  the  payment 
of  interest  for  the  first  and  second  years—that  is,  from  1861  to  18G2. 
These  indorsements  were  made  by  Pierce  Bayly,  as  it  seems,  before  the 
note  went  into  the  hands  of  R.  H.  Bayly.  In  like  manner,  on  tlie 
other  notes,  indorsements  of  payments  of  the  interest  for  one  year,  or 
up  to  1863,  appeal'.  The  mortgaged  property  was  sold  on  the  seven- 
teeuth  of  August,  1865,  and  purcliased  by  R.  H.  Bayly,  at  the  price  of 
$26,500.  The  property  was  sold  at  twelve  months'  credit,  but  no  bond, 
it  appears,  was  given,  the  sheriflfs  return  showing  that  the  purchaser, 
as  holder  of  the  five  notes,  retained  in  his  own  hands  the  entire  amount 
bid. 

On  the  fourteenth  December  following  the  sale  of  the  property, 
an  account  was  furnished  Thompson,  the  agent  of  Pierce  Bayly,  in 
which  it  is  stated  that  at  the  date  of  August  19,  1865,  the  note  of 
Folger,  owned  by  Pierce  Bayly,  amounted,  principal  and  interest,  to 
$4238  90,  and  that  it  was  '<  settled  at  fifty  cents  on  the  dollar,  cash, 
oapnncipal  and  interest/'  Thompson,  it  appears,  believing  this  state- 
ment true,  and  that  the  account  was  rendered  in  good  faith,  received 
the  one-half  of  $.4233  90,  for  his  principal.  In  the  month  of  March, 
1866,  suspecting  that  there  was  error  and  unfair  dealing  in  the  statement 
made  io  December,  counsel  were  employed  to  investigate  the  matter. 
A  letter  was  written  by  the  counsel  to  the  defendants,  suggesting  eiToc 
in  the  account  furnished  Pierce  Bayly,  and  requesting  them  to  call  and 
explaia  the  apparent  error,  and,  if  need  be,  connect  it.  This  letter  was 
dated  March  twentieth,  and,  no  response  being  made,  it  was  followed 
by  another,  under  date  of  the  thirtieth  of  that  month,  of  a  more 
decided  and  stringent  character.  Thereupon,  as  stated  by  one  of  tho 
counsel  who  testified  in  the  case,  an  account  was  exhibited,  but  a 
copy  of  it  was  not  permitted  to  be  taken.  That  afterwards,  on  the 
trial  of  the  cause,  an  order  duces  tecum  to  produce  that  account, 
another  and  different  account  was  produced.  This  is  the  account 
designated  in  the  record  as  document  *\0,"  over  which  the  contest  in 
this  case  is  made.  Subsequent  to  the  rendition  of  this  account,  defend- 
ants wrote  to  Thompson,  the  agent,  informing  him  he  had  bought  the 
property  sold  under  the  mortgage,  on  joint  account,  for  themselves  and 
Pierce  Bayly.  By  the  account  ''  0,"  it  was  made  to  appear  that  the 
proceeds  of  the  sale  fell  shoi*t  of  paying  the  entire  amount  of  all  the 
notes,  and  interest  due  on  them,  $467  50,  the  deficit  on  Pierce  Baylj/-s 
note,  on  a  pro  rata  estimate,  being  only  $72.  A  scrutiny  of  the 
account  by  the  plaintiff  shows  that  Folger  was  charged  with  interest 
on  the  $3500  from  twenty- third  January,  1861,  and  on  $19,000,  amount 
of  the  other  four  notes  from  the  twenty-third  January,  1862,  whereas 
the  interest  on  all  of  the  notes  had,  before  suit  was  brought,  been  paid 
up  to  twenty-third  January,  1863.    The  additional  amount  of  interest 
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thus  included  in  the  judgment;  sum  up  the  claim  against  Folger  to  more 
than  $1500  above  the  true  amount  of  his  indebtedness,  thus  showing 
the  pretended  deficit  of  $467  50.  Deducting  the  overcharge  of  interest, 
it  appears  that  the  entire  debt,  principal  and  interest,  was  fully  paid. 
The  plaintiff  shows  various  other  errors  and  inaccuracies  in  this 
account,  which  it  is  not  necessary  to  notice.  We  are  fully  satisfied 
that  the  defendants  collected  the  whole  amount  of  the  debt  against 
Folger,  and  that  they  should  account  to  the  plaintiff  for  the  amount 
claimed  in  his  petition  as  awarded  by  the  court  below.  Tlie  course 
pursued  by  the  defendants  appears  to  liave  been  singularly  irregular, 
to  say  the  least  of  it ;  showing  three  different  accounts  at  different 
times,  all  at  variance  with  each  other,  obtaining  judgment  for  more 
than  they  were  entitled  to,  and  first  informing  the  plaintiff's  agent 
that  they  had  compromised  with  Folger  for  one-half,  then  presenting 
accounts  showing  they  had.  realized  the  whole  debt,  and  aftenvardK 
sotting  up  that  the  property  was  bought  on  joint  account. 

It   is    ordered,  adjudged  and  decreed  that  the  judgment  of  tho 
District  Court  be  afiQrmed,  with  costs  in  both  courts. 


No.  1678. — Louis  Surgi  v.  George  Colmeu 

In  a  petitory  action  the  party  assailed  may  inqnire  into  the  regularity  of  the  proceedings  under 
an  order  of  seizure  and  sale  by  which  the  attacking  party  acquired  Utle  to  the  property,  and 
if  the  formalities  required  by  law  have  not  been  observed  in  making  the  sale  under  the 
order,  the  tiUe  of  the  sheriff  is  a  nullity. 

A.  sale  of  property  under  an  order  of  seizure,  alter  the  mortgage  debtor  has  died,  wiUiout 
making  the  heirs  or  legal  representatives  parties,  is  a  nullity. 

A  party  having  acquired  title  and  poBscssion  of  real  property  at  probate  sale,  regularly  made, 
will  hold  it  against  a  sheriff's  tiUe  made  under  an  order  of  seizure,  in  which  the  formaUtiea 
required  by  law  have  not  been  observed. 

APPEAL  from  Second  Judicial  District,  paiish  of  Jefferson.   Dugu^,  J. 
Finney  cjD  Miller^  for  plaintiff  and  appellant.    E,  Wooldridgey  for 
defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  instituted  this  suit  to  recover  a  tract 
of  land  situated  on  tlie  the  Island  of  Barrataria,  known  as  ''  The  Littlo 
Temple,"  by  which  term  is  designated  a  large  mass  of  shells,  which  it 
seems  constitute  the  principal  value  of  the  property,  and  which  an% 
brought  in  large  quantities  to  New  Orleans  and  used  for  tl:e  improve- 
ment of  the  streets,  landings,  etc.,  of  the  city.  The  defendant  is  in 
possession,  and  for  near  twelve  months  before  the  institution  of  tlii.^  * 
suit,  leased  the  property  to  persons  engaged  in  the  traffic  in  shells. 

Both  parties  trocc  title  from  one  Louis  Decneris,  a  former  owner,  who, 
both  contestants  admit,  had  a  perfect  title.  The  plaintifi  claims  under 
a  sheriff's  deed  to  him  as  purchaser  of  the  property  at  a  sale  made  via 
execuUt^f  to  pay  a  debt  owing  by  Decueris  to  plaintiff  and  secured  by 
mortgage  on  the  property.    The  defendant  sets  up  title  by  virtue  of  a 
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Louis  Snrgi  t.  0«orge  Cokner. 

probate  sale  of  the  property  of  the  suceesBion  of  Decneris,  made  in  the 
parish  of  LdYingeton.  This  sale  was  made  on  the  fourth  of  May,  1867. 
Decneris  died  on  the  twenty-seventh  of  November,  1862.  The  sherifTs 
sale,  made  under  an  order  of  seizure  and  sale,  and  by  virtue  of  which 
Snrgi  claims  the  property,  took  plnco  on  the  seventh  of  July,  1863.  On 
the  trial  of  the  case  in  the  court  below,  the  defendant  had  judgment  in 
his  fiEivor,  and  the  plaintiff  takes  tliis  appeal. 

The  defendant  combats  the  validity  of  the  title  set  up  against  him 
on  several  grounds : 

That  no  notice  of  the  demand  or  of  the  order  required  by  article  736 
of  the  Code  of  Practice  wa?.  ever  issued  by  the  clerk  who  illegally  issued 
the  writ  immediately  and  before  the  delay  for  a  suspensive  appeal  had 
expired. 

That  the  appointment  of  R.  L.  Prcaton  curator  ad  hoc  was  illegal  and 
inoperative,  because  the  defendant  was  not  an  absentee. 

That  when  seizure  was  actuaUy  made  the  delay  within  which  the 
sheriff  was  bound  to  return  the  writ  had  expired. 

That  Louis  Decueris  having  died  on  the  twenty-seventh  of  November, 
1862,  the  suit  of  Surgi  against  him  was  suspended  until  his  heirs  or 
representatives  were  made  parties,  which  was  never  done^  and  conse- 
quently the  sale  made  on  the  seventh  of  July,  1863,  was  null,  and 
transferred  no  title  to  Surgi,  whose  claim  is  under  that  sale. 

The  plaintiff's  counsel  argues  that  the  defendant  can  not  draw  in 
question  collaterally  the  validity  of  the  plaintiff's  title,  founded  as  it  is 
upon  the  decree  of  a  competent  court  and  the  ac^udication  of  the 
sheriff  of  that  court;  that  Decueris  might  have  contested  that  decree 
and  adjudication  by  appeal  or  action  of  nullity,  but  that  they  must 
stand  and  have  effect  in  any  controversy  between  plaintiff  and  third 
persons,  until  set  aside  by  a  direct  action. 

To  this  reasoning  we  can  not  assent.  This  is  a  petitory  action,  in 
which  the  plaintiff  seeks  to  wrest  from  the  defendant  certain  property 
in  Ms  possession,  and  to  do  so  in  virtue  of  the  judgment,  seizure  and 
sale  by  which  he  asserts  title.  He  makes  directly  the  issue  upon  that 
title.  The  defendant  has  the  right  clearly  to  protect  himself  if  ho  can 
do  so  by  showing  the  invalidity  of  the  title  with  which  he  is  attacked. 

The  case  of  Dufour  t;.  Camiranc,  11  Martin,  p.  607,  is  referred  to  by 
counsel  in  support  of  the  position  they  assume.  In  that  case,  Dufour 
and  his  sister,  heirs  of  Victor  Dufour,  deceased,  sued  Camfranc  for 
certain  slaves  in  his  possession.  Camfranc  answered  that  he  purchased 
the  slaves  sued  for  at  a  sheriff's  sale,  made  in  the  execution  of  a  judg- 
ment against  the  absent  heirs  of  Victor  Dufour,  and  showed  the  sheriff's 
deed.  The  plaintiffs  replied  that  the  judgment  was  null,  assigning, 
among  other  reasons,  that  there  had  never  been  a  citation  issued.  The 
court  said  :  "The  decree  rendered  was  conclusive  between  the  same 
parties  or  those  claiming  under  them  for  the  same  thing."     But 
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Louis  Surgl  y.  Qoorge  Oolmor. 

Dufonr,  tlie  plaiutilT,  was  one  of  the  heirs  against  whom  the  judgment 
-was  rendered  j  therefore  he  could  not  incidentally  and  collaterally  set 
Jip  its  nullity.  In  Bernard  v.  Vignaud,  1  N.  S.  p.  8,  a  judgment  had 
been  obtained  against  Foque,  as  tutor  of  minors,  with  recognition  of 
legal  mortgage  on  all  the  real  estate  he  owned  during  the  tutorship. 
Under  this  judgment  proceedings  had  been  taken  against  certain 
property  then  in  possession  of  Vignaud,  the  defendant,  a  third  party, 
who  had  purchased  it  from  Foque.  The  defense  set  up  was  the  nullity 
of  the  judgment,  on  varioiis  grounds.  The  plaintiff  objected  to  the 
proceeding,  as  attacking  collaterally  the  judgment  he  was  seeking  to 
enforce,  and  cited  the  case  of  Dufour  v.  Camfranc,  just  noticed.  But 
the  court  ruled  that  Vignaud,  the  third  possessor,  was  a  stranger  to  tlio 
proceedings  against  Foque,  and  not  concluded  by  them.  That  he  could 
therefore  opposo  the  nullity  of  the  judgment  with  wliich  he  waft 
assailed. 

We  see  uo  material  distinction  between  that  case  and  the  one 
at  bar.  The  defendant  in  this  case  was  no  party  to  the  judgment  of 
Snrgi  against  Decuerio.  Ho  was  a  stranger  to  tho  proceeding.  He 
purcliascd  the  property  at  a  probate  sale  of  Decueris'  succession,  aod 
went  into  peaceable  possession  of  it  under  that  title,  having  previously 
held  the  premises  more  than  twelve  mouths  as  tlie  agent  of  Decueiis* 
widow.  The  defendant  had  clearly  the  right  to  plead  the  nullity  of  the 
judgment  offered  by  plaintiff  as  tho  basis  of  his  title.  See  3  L.  245  j 
15  L.  59;  2  A.  IGO;  0  L.  731 ;  1  N.  S.  7. 

Looking  into  the  character  of  tho  plaintiff's  judgment,  we  find  that 
upon  a  mortgage  to  him  by  Decueris,  importing  a  confession  of  judg- 
ment, he  took  out  an  order  of  seizure  and  sale.  The  petition  was  filed 
on  the  eighteenth  of  May,  1861.  It  set  out  that  Decueris  was  theu  a 
resident  of  the  parish  of  Orleans.  Tho  order  and  tho  writ  were  issued 
on  the  same  day.  We  do  not  find  that  tLis  writ  was  ever  returned. 
We  find  no  notice  issued  by  the  clerk.  Various  proceedings  were  had 
subsequently.  An  alias  writ  was  issued  on  the  fourteenth  May,  1868, 
and  tho  property  sold  seventh  July,  1803.  •Article  736  C.  P.,  requires 
the  clerk  of  the  court  issuing  the  order  to  direct  to  the  sheriff  of  the 
parish  where  the  debtor  resides  a  written  notice  to  bo  given  to  him,  and 
it  shall  be  the  duty  of  the  sheriff  to  serve  the  notice  and  r<  turn  the 
original  with  his  return,  in  the  same  manner  as  in  ordinary  citations.^' 
The  party  against  whom  a  proceeding  via  exccuHva  is  taken  is  entitled 
to  tho  delay  prescribed  by  article  736  C.  P.,  in  order  that  he  may  take 
a  suspensive  appeal.    1  R.  295  ^  5  A.  737^  8  A.  23. 

The  order  was  equivalent  to  a  judgment ;  and  the  seizure  being  made 
without  the  required  notice  being  previously  given,  the  defendant  was 
deprived  of  the  light  of  a  suspensive  appeal.  It  is  shown  that  at  the 
time  Decueris  was  proceeded  against  as  an  absentee,  he  was  living  iu 
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lionls  Sargl  t.  Cksorgo  Oolmer* 

the  parish  of  LiviDgston,  caltivating  a  farm  and  ranning  a  saw  mill  in 
that  parish.  Tho  return  of  the  sheriff  of  Livingston  parish,  to  whom 
a  notice  had  been  sent  to  be  served  upon  Docuoris,  that  he  was  nnablc 
to  find  such  a  person,  is  scarcely  to  be  taken  as  showing  due  diligence 
to  find  him,  confronted  as  it  is  by  several  witnesses  who  swear  to  his 
actual  residence  and  domicile  there  at  that  time. 

On  the  twenty-fourth  or  twenty-ninth  of  November,  when  the  writ 
tras  recorded  in  the  mortgage  office,  according  to  the  act  of  1857,  p. 
158,  the  time  at  which,  by  the  provisions  of  that  act,  the  seizure  was 
made,  the  delay  within  which  the  sheriff  was  bound  to  return  the  writ 
had  expired.  Dccueris  died,  as  we  have  seen,  on  the  twenty-seven tli 
November,  1862.  No  proceedings  were  taken  to  make  his  heirs  and 
representatives  parties.  Sale  of  the  property  was  made  on  tho  seventh 
of  July,  1863.  '*  No  judicial  proceedings  can  be  carried  on  in  the  name 
of  a  dead  man,  nor  can  the  property  he  leaves  be  taken  from  his  heirs 
and  legal  representatives  without  proceeding  against  them  as  directed 
by  law.  Such  execution  is  a  nullity."  5  R.  508 ;  5  A.  737.  This  last 
case  is  very  close  in  point  with  the  one  before  us.  The  judgment 
resisted  in  that  case  was  pronounced  a  nullity  on  the  grounds  that  there 
was  no  notice  of  seizure,  and  that  the  sale  had  been  made  after  the 
decease  of  the  defendant,  without  making  his  heirs  parties. 

The  proceedings  in  the  succession  6f  Decueris  in  relation  to  the 
probate  sale  at  which  the  defendant  purchased  the  property  in  contro- 
versy seem  to  have  been  regularly  conducted.  , 

It  is,  for  the  reasons  given,  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  District  Court  bo  affirmed,  with  costs  in  both  courts. 


No.  2493.— State  op  Louisiana  ex  rel.  E.  Marin  ct  al.  v.  Parish 
Judge  of  Plaquemines. 

Wboio  the  hdxs  in  possession  sUogo»  in  oppoalUon  to  the  appointment  of  &  daUve  testamentary 
executor  and  administrator*  that  there  is  no  estate  to  be  administered,  a  snspensiye  appeal 
wiUUefrom  the  Judgment  of  the  probate  court  dismissing  the  opposition;  and  a  writ  of 
prohlbitiott  Tdll  issue,  staying  aU  further  proceedlugs  in  the  cause  pending  the  appeaL 
Articles  SSO  and  1059  of  the  Code  of  Practice,  and  article  1118  of  the  Civil  Code,  authorizing 
the  provisional  execution  of  a  Judgment  appointing  executors,  etc.,  pending  tho  appeal, 
where  there  is  a  contest  between  two  or  more  persons  for  the  right  of  preference  to  tho 
appointment*  do  not  apply  in  a  case  whore  the  question  is  succession  orno  succession. 

APPLICATION  for  Writ  of  Prohibition.— Parish  of  Plnqucmiues. 
Samhola   &  Ducros,  for   relator.     William   M,    Prescott,     Parish 
Judge,  in  propria  persona. 

Howell,  J.  The  relators  ask  for  a  writ  of  prohibition  to  restrain 
the  Parish  Judge  of  Plaquemines  and  P.  Maspero  irom  proceeding  in 
the  execution  of  a  judgment  dismissing  their  opi)osition  and  appointing 
said  Maspero  dative  testamentary  executor  of  A.  Dumford,  deceased, 
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state  ex  roL  E.  ICarln  r.  FuUh  Judge  of  FlAqneminei. 

aDd  administrator  of  the  suocession  of  Mrs.  Damford,  deceased,  on  th6 
grounds  : 

First — Tbat  a  BUBpensive  appeal  bod  been  granted  to  them  from 
said  judgment. 

Second — That  a  suspensive  appeal  properly  lies  when  the  qnostioii 
at  issue  is,  whether  or  not  the  appointment  of  an  executor  or  admin- 
istrator is  legally  possible. 

Third — That  the  Parish  Judge  aforesaid  was  incompetent*  ratione 
materia  to  appoint  an  administrator  or  executor  under  the  facts  of  tiie 
case,  and  hence  exceeded  his  jurisdiction. 

The  material  facts  are,  that  Andrew  Dumford  died  on  the  thirteenth 
of  July,  1859,  leaving  a  will,  but  without  appointing  an  executor.     On 
the  eighteenth  of  February,  1866,  his  widow  was  appointed  and  qualified 
OS  dative  testamentary  executrix.    On  the  tenth  of  June  following  she 
died,  and  on  the  twenty-third  of  the  next  month  William  Erskino 
was   appointed    to   represent  the   two   estates,    who   died   on   the 
thirty-first  of  December  following.    On  the  twenty-fourth  of  the  next 
month  (January,  1867),  the  heirs  of  Mr.  and  Mrs.  Damford- were 
put  in  possession  of  all  the  property  of  said  estates  by  judgment  of 
the  District  Court  for  the  parish  of  Plaquemines.    One  of-  the  heirs 
afterwards  sold  his  interest  in  ft  plantation  (which  constitutes  the  bulk 
of  the  property)  to  Edgar  Marin,  who,  and  the  other  two  heirs,  are 
the  relators,  and  are  in  possession.    In  July,  1869,  P.  Masperoand 
another  instituted  proceedings  before  the  Parish  Judge,  to  cause  the 
executors  of  Erskine  to  sell  the  property  of  the  Dumford  estates^  to 
pay  their  claims  in  accordance  with  an  account  which  had  been  filed 
by  said  executors.    This  the  relators  opposed,  and  from  tlie  judgment 
ovcrruliDg  their  opposition  they  took  a  devolutive  appeal.    In  October 
following,  Maspero  applied  to  be  appointed  dative  testamentary  exec- 
utor of  A.  Dumford,  and  administrator  of  the  succession  of  Mrs. 
Durnford,  which  the  relators  opposed  on  the  grounds  that  there  is  no 
succession  property,  as  such,  to  be  administered ;  that  they  are  in  pos- 
session as  owners,  and  are  the  only  parties  to  be  pursued  for  any  debts, 
in  the  courts  of  ordinary  jurisdiction ;  and  one  of  them  alleged  a 
superior  right  to  the  appointment.    From  the  judgment  dismissing 
their  opposition  and  appointing  Maspero,  a  suspensive  appeal  was 
granted  j  but  the  judge  has  since  ordered  that  tlio  judgment  be  exe- 
cuted under  the  provisions  of  articles  580  and  1059  0.  P.  and  1113  C.  C. 
Hence  this  application. 

These  articles  of  the  Codes  are  applied  when  successions  are  opened 
to  be  administered,. and  the  controversy  is  between  two  or  more  persons 
for  the  right  of  preference  to  the  appointment  of  administrator,  but 
not,  as  in  this  case,  where  the  principal  question  is,  succession  or  no 
succession;  or  whether  an  administration  is  necessaiy,  or  legally 
possible.    The  demand  made  by  one  of  the  relators  as  heir,  to  be 
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Slate  ex  xol.  E.  Uwta,  t.  Puiah  Jad«o  of  Plaqaemlnee, 

appointed  in  preference  to  the  creditor  applying,  was  only  incidental, 
and  dependent  on  the  necessity  for  an  administration.  From  the 
judgment  on  the  issues  in  this  controversy  a  suspensive  appeal  was 
properly  granted,  and  any  sabsequent  action  of  the  judge  a  quo  in 
exeeating  the  judgment  appealed  from  is  beyond  his  jurisdiction.  Seo 
State  ex  rel.  Staokhouse  v.  Judge  Fifth  District  Court ;  State  ex  leL 
Johnson  v.  same ;  State  ex  rel.  Heirs  of  Pearson  v.  Parish  Judge  ot 
Jefferson. 

It  is  therefore  ordered  that  the  writ  of  prohibition  issued  herein  be: 
made  perpetual. 


No.  1890. — Ggorge  D.  Wolp  v.  Witherell  &  Co. 

Tlie  amoiint  dno  at  the  time  of  the  inatttotion  of  the  a^t  oonatitntoa  the  matter  in  dlaputo,  and" 
if  the  iatereat  which  ia  due  at  the  time  suit  ia  hronght,  when  added  to  the  prindpal,  ia  not 
above  fire  hundred  doUara,  the  Supreme  Ck>urt  is  without  Juriadiction. 

APPEAL  from  Sixth  District  Court,  Parish  of  Orleans.    Duplaniierf  J^ 
JIf.  2f.  CoUerhy  for  plaintiff  and  appellee.    Bandolph^    Singleton  dr 
Browne,  for  defendants  and  appellants. 

HowEX^Ly  J.  A  motion  is  made  to  dismiss  this  appeal  for  want  of 
jurisdiction. 

The  demand  is  for  $480  20,  with  five  per  cent,  interest  from  the  twenty- 
third  of  February,  1867,  and  citation  was  serv^  on  the  fourth  of  April 
following,  at  which  date  the  principal  and  accrued  interest  amounted 
to  less  tbaa  $500.  But  the  defendants  and  appellants  contend  that,  at 
the  time  when  the  appeal  was  taken,  viz :  first  of  June,  1868,  and  at  the 
time  when  this  court  was  established,  under  the  present  constitution, 
the  matter  in  dispute  exceeded  $500. 

It  has  long  been  settled  that  the  amount  due  at  the  institution  of 
the  suit  constitutes  the  matter  in  dispute.  1  N.  S.  138;  12  L.  156;  1^ 
R.  25;  5  B.  90;  2  An.  793,  911 ;  7  An.  109 ;  10  An.  170  ;  12  An.  87.  The 
rnling  in.  the  case  of  the  State  ex  rel.  The  Western  Union  Telegraph 
Company  v.  The  Judge  of  the  Seventh  District  Court  for  the  Parish  of 
Orleans,  recently  decided,  is  not  in  conflict  with  this  doctrine,  and 
does  not  apply  to  this  case. 

It  is  also  settled  that  this  court  can  not  CDtertain  jurisdiction  of  cases 
which  were  appealable  under  the  constitution  of  1864,  if  the  matter  in 
dispute  did  not  exceed  $500  at  the  institution  of  the  suits  in  the  lower 
court    See  Myers  v.  Mitchell,  20  An.  533. 

It  is  therefore  ordered  that  this  anneal  be  dismissed,  with  costs. 
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Major  and  Council  of  the  Oitj  of  Jefferson  t.  L.  P.  DeleotaAise. 

:So.  1904.— Mayor  and  Coukcil  of  the  City  of  Jefferson  v.  L.  P. 

Delachaise. 

In  proceeding!  for  the  ezproprietion  of  prirate  property  f:7  pubLc  U30,  all  tho  fomullUes 
prescribed  by  law  must  be  strictly  observed. 

APPEAL  from  Second  Jadicial  District.  Duplantier,  J.  J.  HawUns, 
City  Attorney,  for  plaintiff  and  appclleo.  C.  E.  Schmidt,  for  de- 
fendant and  appellant. 

Taliaferro,  J.  This  action  has  arisen  from  a  proceeding  takon 
l)y  the  city  authorities  of  Jefferson  City  to  expropriate  certain  prop- 
erty of  the  defendant  for  the  purpose  of  opening  and  extending  one  of 
the  strools  of  that  city.  The  report  of  the  commissioners  appointed 
to  assess  the  damages  that  woald  >e  caused  to  the  defendant  from  the 
expropriation,  being  returned  to  court,  its  homologation  was  offered  by 
the  defendant.  The  report  was  confirmed  by  a  judgment  of  the  courts 
xind  the  defendant  appeals. 

The  defense  is,  that  the  proceedings  were  irregular,  illegal,  and  not 
in  conformity  with  the  order  of  the  court  or  the  provisions  of  the 
statute  regulating  the  manner  of  making  expropriations. 

It  is  provided  by  the  tenth  section  of  the  act  of  the  Legislature, 
incorporating  the  City  of  Jefferson,  approved  eighth  of  March,  1867, 
that  whenever  the  Mayor  and  Council  shall  be  desirous  of  opening, 
etc.,  of  any  street  or  public  place,  and  it  shall  become  necessary  to 
expropriate  or  use  any  property  belonging  to  individuals,  public  notice 
«hall  be  given  in  the  city  journal  for  one  month,  and  in  one  news- 
paper in  the  city  of  New  Orleans ;  that  a  petition,  to  which  shall  be 
annexed  at  least  three  copies  of  the  newspaper  in  which -the  notice 
was  inserted,  and  a  copy  of  the  plat  of  the  survey  of  the  property  to 
be  expropriated  shall  be  presented  to  the  District  Court,  requesting 
the  appointment  of  three  commissioners,  who  shall  be  sworn,  etc.; 
that  after  performing  the  work  assigned  to  them,  the  commissioners 
shall  return  to  the  court  their  report  on  or  before  the  day  fixed  for  the 
retnin ;  that  public  notice  for  twenty  days  shall  be  given  of  the  filing 
of  this  report,  calling  upon  all  persons  interested  to  show  cause  why 
the  same  should  not  be  homologated,  etc.  Under  the  provisions  of 
this  act  it  is  shown  that,  on  the  twenty-eighth  of  Augi^st,  1867,  an 
order  was  rendered  appointing  three  persons  as  commissioners  to  make 
an  assessment  or  valuation  of  the  property  necessary  to  be  expropri- 
ated for  the  purpose  of  opening  '^  Delachaise  street  from  St.  Charles 
avenue  to  Apollo  street,"  and  tliat  they  should  make  return  of  their 
report  on  or  before  the  tenth  of  September,  1867,  and  that  twenty 
days*  notice  should  be  given  thereof.  The  report  was  made  on  the 
tenth  of  September.  It  recites  that  'Hhe  valuation  of  fifty  feet 
between  parallel  lines  running  from  St.  Charles  avenue  to  Apollo 
street  was  found  to  be  $3000.  That  the  benefit  accruing  to  the  owner 
of  that  property  would  be  $1400,  and  the  difference  would  be  $1600." 

Here  then,  by  this  report,  the  owner  was  to  have  $1600  for  the  ground 
to  be  taken  from  him.    On  the  nineteenth  of  September,  nine  days 
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Mayor  and  Council  of  the  Gliy  of  Joffenon  t.  U  P.  Delachaiae. 

after  making  this  report,  an  application  was  filed,  asking  further  time 
for  the  commissioners  to  report,  and,  without  obtaining  that  delay  or 
extension  of  time,  the  commissioners,  on  the  seventeenth  of  October 
ibUowing,  presented  another  report,  which  was  made  the  basis  of  the 
judgment.  By  this  report  the  benefit  accruing  to  the  defendant  from 
the  expropriation  of  his  property  was  put  down  at  $1555,  for  whioli 
jndgment  was  rendered  against  him,  with  eight  per  cent,  interest  from 
the  twenty-ninth  of  April,  1668. 

The  rule  of  society,  that  the  property  of  an  indiTidnal  may  be  taken 
from  him  when  the  wants  and  convenience  of  the  community  around 
him-  require  that  it  should  be  dedicated  to  public  uses,  is  founded 
upon  principles  recognized  to  be  just  and  arising  from  the  nature  and 
fitness  of  things.  The  sacrifice  of  the  individual's  rights  in  such  cases 
ean  not  be  made  without  ample  compensation  to  him  for  the  depri- 
vation he  is  to  undergo. 

This  deprivation  can  not,  in  every  case,  be  measured  by  commissioners 
Appointed  to  inquire,  and  consequently  they  are  unable  always  to 
estimate  it  in  dollars  and  cents.  The  principle  of  expropriation, 
although  just,  is  not  without  a  savor  of  harshness,  and  hence  the 
guards  thrown  around  the  rights  of  the  individual,  to  protect  him 
fully,  as  far  as  practicable,  from  loss  and  inconvenience.  These  con- 
sist of  a  systematic  order  of  proceeding,  due  notice  and  deliberation  iu 
every  step,  and  a  series  of  formalities  througliout. 

We  do  not  think  the  requirements  of  the  law  in  tliis  case  have  been 
complied  with.  A  second  report  of  the  commissioners,  varying  essen- 
tially from  their  first  one,  and  made,  as  it  seems,  without  judicial 
authority,  and  more  than  a  month  after  they  presented  their  first 
report,  is,  in  our  view  of  the  case,  not  a  proper  basis  to  found  a  judg- 
ment upon.  Courts  have  always,  and  properly,  required  in  matters  of 
expropriation  a  strict  observance  of  all  the  required  formalities.  The 
case  of  City  of  New  Orleans,  praying  for  the  opening  of  Dryades 
street,  11  An.  458,  is  very  similar  to  the  one  before  us. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  farther 
ordered  that  this  case  be  remanded  to  the  court  of  the  first  instance,  iu 
order  to  be  proceeded  with  according  to  law. 

Chief  Justice  Ludeling  and  Justice  Wyly  absent. 


23     27 
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No.  1355. — State  t^.  Charles  O'Brien. 

In  a  Terdict  of  gnUty  of  murder,  the  Jury  added  a  recommendation  of  the  prisoner  to  the 
mercy  of  the  court.    Held— That  thia  addition  waa  not' a  qualification  of  the  verdict 

APPEAL  from  First  District  Court  of  New  Orleans.    Abell,  J. 
J..  S.  Herrany  Attorney  General,  for  the  State.    E.  C.  CasteUaTws, 
for  defendant  and  appellant. 

Howell,  J.    The  defendant  has  appealed  from  a  judgment  sentenc- 
ing him  to  imprisonment  for  life  in  the  penitentiary  for  the  crime  of 
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Steto  T.  CharlM  O'Brieo. 

murder^  and  the  points  for  our  review  are  presented  in  his  motion  in 
the  court  below  for  a  new  trial: 

i^'r^^— The  evidence  is  insufficient  to  establish  a  moral  certainty  of 
guilt.    This  question  is  not  within  our  jurisdiction. 

Second— The  court  erred  in  intimating  that  the  jury  would  not,  under 
the  evidence,  be  justified  in  finding  the  prisoner  guilty  of  man- 
slaughter. 

There  is  nothing  in  the  record  to  show  that  the  judge  a  quo  so 
charged  the  jury. 

Third — The  verdict  rendered  was  qualified  in  language  which  ren- 
dered it  null  and  void. 

The  qualification  consists  in  adding  to  the  verdict  of  guilty  without 
capital  punishment,  a  recommendation  to  the  mercy  of  the  court.  The 
verdict,  without  this  addition,  was  responsive  to  tlie  whole  issue,  and 
the  recommendation  must  be  considered  surplusage.  State  v.  Bradley, 
6  An.  560. 

We  can  discover  no  cause  for  disturbing  the  judgment,  and  it  is, 
therefore,  affinned,  with  costs. 


No.  1855. — J.  M.  Wahdwell  v.  Jacob  Stebks. 

A  due  biU.  containing  an  unconditional  promise  to  pay  money,  fidla  under  Uie  denomination  o 
promisBory  notes,  and  is  prescribed  by  five  years. 

APPEAL  from  Fourth  District  Court  of  New  Orleans.    Tkiard,  J. 
Breaux  dt  Fenner,  for  plaintiff  and  appellee.    I>.  (7.  Ldbatt,  for 
defendant  and  appellant. 

Taliaferro,  J.  This  suit  is  brought  upon  an  instrument  written  in 
these  words: 

"Due  to  Moses  Steinbin  or  bearer,  fourteen  himdred  and  sixty 
dollars,  for  value  received,  with  ten  per  cent,  interest. 

"JACOB  STERNE." 
"Jefferson,  February  10, 1861." 

After  an  answer  containing  a  general  denial,  and  setting  up  several 
grounds  of  defense,  the  defendant  filed  a  peremptory  exception,  plead- 
ing the  prescription  of  five  years  in  bar  of  plaintififs  demand.  The 
plaintiff  had  judgment  in  his  favor,  as  prayed  for,  and  the  defendant 
has  appealed. 

A  bill  of  exceptions  was  taken  by  defendant  to  the  admission  by  the 
court  of  certain  testimony  offered  by  plaintiff,  and  which  had  been 
taken  imder  commission  in  the  State  of  Texas.  The  objection  was, 
that  the  testimony  offered  was  not  auUienticated  in  the  manner 
required  by  law ;  that  the  capacity  of  the  justice  of  the  peace  before 
whom  it  purports  to  have  been  taken  is  only  certified  by  a  person  sub- 
scribing himself  as  county  court  clerk  of  the  county  of  Marion.  The 
objection,  we  think,  should  have  been  sustained.    4  L.  119,  5  L.  265. 
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J.  M.  Wardwell  t.  Jacob  Sterna. 

It  has  been  frequently  held  by  this  court  that  the  Governor's  attes- 
tation under  the  great  seal  of  the  State,  is  the  best  evidence  of  a  justice's 
capacity,  next  to  his  commission.  See  13  L.  362 ;  10  R.  456 ;  14  An. 
795.  It  is  argued  by  the  plaintiff  that  the  instrument  sued  on  in  this 
ease  is  not  subject  to  the  prescription  of  five  years,  not  being  a  prom- 
issory note  'f  and  he  refers  to  the  case  of  Garland  v,  Scott,  15  An.  143- 
The  form  of  the  written  act  sued  upon  in  that  case  is  similar  to  the 
one  [now  before  the  court,  but  it  differs  essentially  from  it  in  this 
respect,  that  it  does  not  contain  the  words  **  or  order  "  **  or  bearer," 
and  is  not  a  negotiable  instrument.  True,  the  court  there  said  that 
the  instrument  sued  on  was  not  a  promissory  note,  and  that,  not  con- 
taining on  its  face  an  express  promise  to  pay  money,  it  was  a  mere 
acknowledgment  of  a  debt,  leaving  the  law  to  imply  the  promise  from 
the  acknowledgment  of  indebtedness.  But  the  instrument  sued  on  in 
this  case  is  a  negotiable  due  bill,  and  we  think  the  settled  doctrine  is, 
that  a  negotiable  due  bill  is  a  promissory  note.  Parsons  on  Bills  and 
Notes,  vol.  1,  pp.  25,  26. 

In  reference  to  the  plea  of  prescription,  the  article  3505  of  the  Civil 
Code  reads :  ''  Actions  on  bills  of  exchange,  notes  payable  to  order  or 
bearer,  except  bank  notes,  those  on  all  effects  negotiable  or  trans- 
ferable by  indorsement  or  delivery,  are  prescribed  by  five  years, 
reckoning  from  the  day  these  engagements  were  payable ;"  and  by 
statute  of  fifth  of  March,  1852,  ^^  all  promissory  notes,  whether  the 
«ame  be  negotiable  or  otherwise,  shall  be  prescribed  by  five  years." 

The  prescription  is  applicable  in  the  present  case,  and  no  inter- 
mption  of  prescription  being  shown,  the  action  is  barred. 

It  is  therefore  ordered,  adjudged  and  decreed  that  tlie  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  judgment  be  rendered  in  favor  of  the  defendant,  the 
plaintiff  and  appellee  paying  costs  in  both  courts. 

Chief  Justice  Ludeling  and  Justice  Howell  absent. 


No.  1852.— LocKwooD,  Voorhies  &  Co.  v.  Alfred  Penn  et  al. 

TIm  GftDoeUation  of  title  official  bond  of  the  eheriff  by  the  Ooyemor,  snd  ihe  erunre'  of  tbe 
mortgage  in  the  manner  Indicated  by  the  act  of  March  12,  1865,  discharges  the  sureties 
from  all  liability  on  the  bond. 

APPEAL  from  Fourth  District  Court,  parish  of  Orleans.     Th6ardj  J. 
J.  Ad.  Boziefy  for  plaintiffs  and  appellees.     Bradford^  Lea  d:  Fin- 
ney, for  defendants  and  appellants. 

WTLTy  J.  The  defendants  ha^e  appealed  from  a  judgment  against 
them  as  sureties  on  the  official  bond  of  Jo\n  M:  Bell,  formerly  sheriff 
of  the  parish  of  Orleans,  who  died  in  1§5!). 

They  resist  the  demand  of  the  plaintiffs  on  the  following  grounds. 
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Lockwood,  Toorbles  k  Oo.  t.  Alfred  Penn  et  at 

First — Because  the  bond  on  which  they  are  saed  was  regolarly  can- 
celed and  annulled  in  1859  (after  the  termination  of  Bell's  term  of 
office),  according  to  the  provisions  of  the  act  of  twelfth  March,  1855» 
whereby  their  obligation  as  sureties  was  discharged. 

Second — Because  the  plaintiffs  have  not  preserved  and  enforced 
their  legal  mortgage  on  Bell's  property,  resulting  from  the  registry  of 
his  official  bond;  that  failing  to  assert  their  rights  as  mortgage 
creditors  on  his  property  or  its  proceeds,  and  failing  to  resist  the 
erasure  of  the  mortgage,  they  have  lost  their  recourse  on  them  as- 
sureties ;  that  plaintiffs  can  not  now  subrogate  them  to  their  rights  as. 
mortgagees,  and  they  are  discharged,  under  Article  9030  of  the  Civil 
Code,  and  the  decision  in  Saulet  v.  Trepagnier,  2  An.  428,  429,  and  the 
Succession  of  Pratt,  16  An.  357. 

We  can  not  assent  to  the  views  expressed  by  the  learned  judge  who 
decided  the  case  in  the  court  below.  The  cancellation  of  the  bond,, 
and  the  erasure  of  the  mortgage  in  the  manner  indicated  by  act  of 
1855,  in  our  opinion,  discharged  the  obligation  of  the  sureties.  The- 
language  of  the  law  is  clear  and  unambiguous.  The  ninth  section  ef 
the  act  declares  that,  "  The  Governor  is  authorized  to  raise  and  annuh 
on  the  application  of  any  interested  party,  aU  bonds  with  security,  and 
all  mortgages  which  have  been  furnished  by  any  public  officer  who 
may  have  resigned  or  died,  or  whose  office  may  have  expired  by  limita- 
tion, or  when  dismissed  from  office.  Whenever  there  shall  be  no 
opposition  thereto,  after  public  notice,  as  provided  in  the  following 
section,  and  when  he  shall  be  satisfied  that  the  duties  and  obligations 
imposed  by  law  on  such  public  officer,  and  for  the  faithful  performance 
of  which  the  bond  had  been  furnished,  were  either  by  him  or  his 
successors  or  assigns  faithfully  executed."  Revised  Statutes,  68,. 
section  9. 

The  eleventh  section  provides  that  whenever,  after  the  legal  notices, 
any  opposition  shall  be  made,  it  shall  bo  the  duty  of  the  Governor  to 
refer  the  parties  to  any  court  of  competent  jurisdiction,  that  it  may  be 
decided  on  their  respective  rights,  according  to  law. 

The  plaintiffs  could  have  preserved  their  claim  against  the  sureties 
oni;he  boi...,  by  making  opposition  within  the  period  fixed  by  law^ 
after  publication  of  the  legal  notices.  That  their  claim  against  Bell 
was  in  litigation  is  no  excuse  for  their  laches. 

The  law  prescribing  the  bond  and  its  effect  as  a  legal  mortgage,  after 
registration,  on  the  property  of  the  principal  obligor,  has  wisely 
provided  the  mode  of  releasing  the  sureties,  as  well  as  the  mortgage. 

The  constitutional  objection  is  without  weight. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled,  and  it  is  ordered  that  plaintiffs'  demand  be  rejected,, 
with  costs  of  both  courts. 

Chief  Justice  Ludeling  and  Justice  Howell  absent 
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Mrs.  M .  J.  Fiaber  ▼.  Michael  Byland. 

No.  17^6.— Mrs.  M.  J.  Fisher  v.  Michael  Hyland. 

On  qnottlons  of  tack,  the  verdict  of  the  Jury  is  entitled  to  weight*  and  will  not  be  disturbed  oo- 
appesl,  unless  it  is  manifestly  erroneous. 

APPEAL  from  Fourth  District  Conrt  of  New  Orleans.  TJieard,  J. 
niomas  Hunton^  for  plaintiff  and  appellee.  Buchanan  dt  Gilmore, 
for  defendant  and  appellant. 

Howe,  J.  This  suit  was  instituted  to  recover  a  sum  of  money 
alleged  to  have  been  unduly  paid  by  or  in  behalf  of  plaintiff  to  dcfend-^ 
ant.  We  do  not  deem  it  necessary  to  state  the  voluminous  and  con^ 
dieting  testimony  which  is  to  be  found  in  the  record.  It  appeara  to* 
have  been  established  to  the  satisfaction  of  the  jury  before  whom  the 
cause  was  tried,  and  of  the  judge  a  quo^  who  refused  a  new  trial,  that 
the  claim  of  the  plaintiff  was  well  founded,  and  we  are  not  prepared 
to  say  that  the  judgment  thus  rendered  is  manifestly  erroneous. 
Denaulo  v.  Nunez,  6  L.  31 )  Orleans  Nav.  Co.  v.  Allard,  6  L.  492. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed^ 
with  costs. 

Rehearing  refused. 


No.  5J457.— Henry  Keenan  v.  W.  A.  &  F.  G.  Freret.  Sse  i^ 

|114_375 

Eridenoe  or  affldavits  not  oflTerod  or  filed  in  Iho  lower  court  can  not  bo  filed  or  noticed  in  iibe 
Supreme  Cknxrt. 

APPEAL  from  District  Court,  paiish  of  St.  Charles.  Beawoais,  J.. 
E.  FUleul,  for  plaintiff  and  appellee.  Dirrhammer  cC*  Kennard^  for 
defendants  and  appellants. 

Howe,.  J. <  The  defendants  and  appellants  ask  that  this  cause  may 
be  remanded  for  a  new  trial,  on  the  ground  that  they  were  deprived 
of  their  legal  rights  in  the  lower  court,  the  plaintiff,  they  allege,  having 
'^disregarded  the  uniform  practice,  and  violated  positive  rules  of  the 
court,  in  securing  his  judgment,  as  will  appear  from  the  record  and 
accompanying  affidavits.'' 

We  have  not  permitted  the  affidavits  to  bo  filed,  as  no  new  evidence 
can  be  received  in  this  court  in  such  a  case  as  this.  The  record  itself 
does  not  support  the  allegations  of  the  appellants.  The  appellee  has 
prayed  for  damages. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed^ 
with  costSi  and  with  fifty  dollars  damages  for  a  frivolous  appeal. 


Digitized  by  VjOOQIC 


-32  SUPlijEME  COURT  OF  LOUISIANA, 

J.  If.  Orlol  ▼.  His  Groditors. 

No.  1656. — J.  M.  Oriol  v.  His  Crsditors — Oa  Opposition  to  Tableau. 

The  "Wife  of  on  insolTent^  h^Tlng  vpodallj  rcnounoed  her  morlgKe  lights  in  due  and  kgnl 
form,  in  an  act  of  mortgage  given  by  her  husband  before  his  insolvoncy,  tn  favor  of  a  creditor, 
hinstshow.  in  order  to  defeat  the  rank  of  the  mortgage  over  that  of  her  own  after  ins  • 
vency,  that  her  renunciation  ivas  obtainod  through  improper  inflaences  of  her  husband. 
The  iact  that  the  husband  was  present  at  the  time  of  signing  the  renunciation  does  no: 
prove  that  he  exercised  improper  influence  in  procuring  her  sigocturo. 

APPEAL  from  Sixth  District  Court  of  New  Orleaus.  Duplantierj  J. 
John  H,  Newj  for  plaintiff  and  appellant.  E,  Bermudez,^  ior  Mrs. 
Oriol.    M.  M.  Cohen,  for  Byndic,  appellees. 

Howell,  J.  J.  M.  Lapeyre  and  Pike,  Lapeyro  &  Brother  have 
appealed  from  a  judgment  rendered  on  various  oppositions  to  the 
tabl<^au  filed  by  the  syndic  herein.  They  complain  that  the  mortgagee 
of  the  insolvent's  wife  has  been  enforced  upon  the  proceeds  of  the  real 
estate  surrendered,  and  their  own  disallowed. 

More  than  tbree  months  prior  to  the  failure  of  the  insolvent,  he 
•executed  his  note  for  $5000  to  his  own  order,  payable  at  the  banking 
house  of  Pike,  Lapeyre  &  Brother,  and  secured  by  mortgage  on  certain 
property  in  favor  of  J.  M.  Lapeyre,  a  member  of  said  firm,  in  which 
act  of  mortgage  Mrs.  Oriol,  the  wife  of  the  mortgagor,  duly  assisted, 
intervened  and  made  a  renunciation  in  the  usual  forn  .  in  favoi 
of  the  mortgagee,  his  heirs  and  assigns. 

In  her  opposition  to  the  tableau  she  alleges  that  her  husbaut. 
received  no  consideration  for  the  note  and  mortgage  given  toLaj^eyre; 
that  at  the  date  thereof  her  husband  was  insolvent  to  the  knowledge 
of  Lapeyre,  and  that  she  signed  the  act  of  mortgage  and  renunciation 
of  her  rights  unaware  of  the  contents  of  the  document,  in  the 
presence  of  her  husband  and  under  his  influence  and  pressure. 

The  act  of  renunciation  is  in  due  form,  and  contains  all  the  declara- 
tions and  recitals  required  by  law,  as  to  the  manner  <^  taking  the 
renunciation,  i*eading  and  explaining  the  act  of  mortgage,  specially 
informing  the  wife  of  her  rights,  etc.,  out  of  the  presence  of  the 
husband;  and  there  is  not  sufficient  evidence  in  the  record  to  cont-radict 
this  authentic  instrument.  Her  signing  it  in  the  presence  of  the 
husband  is  no  proof  of  undue  marital  influence,  but  something 
necessary  to  be  done. 

The  evidence  shows  that  Oriol,  the  mortgagor,  wa3,  at  the  time, 
largely  indebted  to  Pike,  Lapeyre  &  Brother,  and  that,  in  taking  the 
note  and  mortgage,  Lapeyre  acted  for  his  firm,  and  to  secure  their  debt 
pro  iantOy  taking  also  other  securities  for  other  portions  tliereofj  and 
it  does  not  show  that  he  was  then  aware  of  the  debtor^s  insolvency. 
•  The  fact  that  the  mortgage  was  taken  in  tlic  name  of  a  member  of  the 
firm  is  no  proof  of  a  want  of  consideration  or  of  invalidity.  The 
principal  obligations  had  a  legal  existence,  and  the  accessory,  being  in 
legal  form,  is  binding  on  the  property  mortgaged,  and  must  rank  tlie 
mortgage  of  the  wife,  who  specially  renounced  her  mortgage  rights. 
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W.  W.  Carr6  &  Co.,  appellees,  in  their  answer  to  the  appeal,  ask. an 
amendment  of  the  judgment,  but  as  the  change  prayed  for  would 
affect  others  beside  the  appelhmts,  it  can  not  be  granted,  even  if  they 
had  a  good  ground  of  complaint.  They  should  have  appealed,  as 
judgments  can  not  be  amended  as  between  appellees. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
so  &r  as  it  sets  aside  the  mortgage  in  favor  of  J.  M.  Lapeyre,  for  Pike, 
Lapeyre  &  Brother,  and  that  they,  the  said  Pike,  Lapeyre  &  Brother, 
be  placed  on  the  tableau  as  mortgage  creditors  to  the  amount  of  five 
thousand  dollars,  next  in  rank  to  J.  B.  Lepr^tre,  to  be  paid  out  of  the 
proceeds  of  real  estate  mortgaged  to  said  parties,  and  in  preference  to 
the  claim  of  the  insolvent's  wife. 

And  it  is  further  ordered  that,  as  thus  amended,  the  judgment  be 
affirmed,  costs  of  appeal  to  be  paid  by  the  insolvency. 


No.  2466. — State  of  Louisiana   v,   John  L.  Lewis,  Judge  of  tho 

Eleveutli  Judicial  District  of  the  State  of  Louisiana.  a    38| 


In  «  contost  tor  office  under  the  Intrnaion  Act,  a  Parish  Judge  may,  prokae  vice,  when  acKng  in  the 
place  of  the  District  Judge  recused,  exercise  all  the  powers  conferred  on  District  Judges  by 
tholntrasioa  Act. 

Tho  capacity  of  a  public  officer  to  perform  the  duties  of  his  office  can  not  bo  Inquired  into 
collaterally. 

If  tho  evidence  shows  that  a  District  Judge  has,  prior  to  the  late  war,  taken  an  oath  as  a  member 
of  a  State  Legislature  or  other  public  office  of  any  State,  to  support  the  Constitution  of  tho 
United  States,  and  that  after  the  breaking  out  of  hostilities  he  has  violated  his  oath  by  active 
participation  in  the  rebellion,  his  right  of  office  and  his  eligibility  to  hold  the  same  may  bo 
tested  by  proceedings  in  the  courts  in  the  name  of  the  State,  under  the  Intrusion  Act,  and 
the  prohibitions  contained  in  the  fourteenth  amendment  to  the  Constitution  of  tho  United 
States  wUl,  in  this  proceeding,  be  enforced  against  him. 

Tho  Issuing  of  a  second  commission  by  the  Governor  to  a  public  officer  will  net  cure  his 
ineligibility  under  tho  fl^t  commission. 

APPEAL  froih  the  Eleventh  Judicial  District,  Parish  of  Claiborne. 
SeotU  Parish  Judge.  K,  J,  SandUtij  District  Attorney,  and  Henry 
Oratj  and  L,  B,  Watlcins^  for  plaintiff  and  appellee.  J.  G.  Egan,  ior 
defendant  and  appellant. 

Taliaferro,  J.  This  suit  is  brought  under  the  "  Intrusion  Act," 
against  John  L.  Lewis,  claiming  the  right  to  exercise  the  duties  of  the 
office  of  District  Judge  of  the  Eleventh  Judicial  District  of  the  State. 
The  case  was  tried  before  the  Parish  Judge  of  the  parish  of  Claiborne, 
acting  in  place  of  the  District  Judge,  recused.  There  was  judgment 
against  the  defendant,  divesting  him  of  the  office  he  claims,  and  ho 
prosecutes  this  appeal. 

We  will  first  examine  the  motion  to  dismiss  the  appeal.  The  ground 
taken  is,  that  the  appeal  was  not  brought  up  within  ten  days  from  tho 
time  of  the  rendition  of  the  judgment,  as  required  by  law.  The 
appellant  is  clearly  not  in  fault.  The  law  does  not  require  vain  or 
impossible  things  to  be  done.    The  order  of  the  judge  a  quo  fixing  the 
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retam  day  at  a  period  extending  beyond  ten  days  was  necessary,  under 
the  circumstances,  for  making  out  the  .transcript  and  transmitting  it 
the  distance  it  had  to  be  sent^  at  a  .time  when  intercommunication  is 
slow  and  difficult.  The  motion  to  dismiss  is  overruled.  See  12  An. 
825;  13  An.  175;  21  An.  289. 

Several  exceptions  were  filed  by  the  defendant,  which  it  becomes 
necessary  to  examine. . 

First— That  N.  J.  Scott,  before  whom  the  case  was  tried,  is  not 
Parish  Judge. 

Second — ^That  Parish  Judges  have  no  warrant  of  law  to  try  causes 
in  chambers. 

Third— That  this  case,  having  been  instituted  against  the  defendant 
when  he  was  acting  as  judge  under  his  first  commission,  it  can  not  be 
maintained  now,  as  he  exercises  the  duties  of  his  ofDce  under  and  by 
virtue  of  a  commission  subsequently  conferred  upon  him. 

Fourth — That  N.  J.  Scott  was  never  required,  as  Parish  Judge,  to 
try  the  present  case,  and  that  he  was  never  recognized  by  the  District 
Judge  as  being  Parish  Judge. 

It  appears  that  N.  J.  Scott  performs  the  duties  of  the  office  of  Parish 
Judge  of  tlie  parish  of  Claiborne.  His  capacity'  and  right  to  pei-form 
these  duties  can  not  be  inquired  into  collaterally.  Whatever  functions 
or  powers  District  Judges  are  invested  with  under  the  Intrusion  Act, 
Parish  Judges  may  exercise  pro  hoc  vice  when  acting  in  place  of  the 
District  Judge  recused.  If  ineligible  under  the  first  commission,  the 
defendant  is  equally  so  under  the  second,  unless  subsequent  to  the 
date  of  tlie  last  commission  the  ineligibility,  if  any,  has  been  removed. 
The  order  of  the  defendant  recusing  himself  directs  the  P&rish  Judge 
to  try  the  case,  but  names  H.  A.  Drew  as  that  official,  and  adds :  '^  He 
i-cfuscs  to  do  80."  The  order  is  directed  to  the  "  Parish  Judge,"  and 
the  person  acting  under  that  order  in  the  capacity  of  Parish  Judge 
will  be  presumed  to  be  the  proper  officer.  We  think  the  exceptions 
were  properly  oveiTuled. 

The  ruling  of  the  court  was  also  correct  in  rejecting  the  written 
opinion  of  the  defendant  rendered  on  declining  to  recognize  N.  J.  Scott 
us  judge,  at  the  time  of  making  the  order  of  recusation. 

The  petition  charges  that  the  defendant  unlawfully  holds  the  office 
of  District  Judge  of  the  Eleventh  Judicial  District,  and  makes  the 
following  allegations : 

That  anterior  to  the  late  rebellion,  the  defendant  held,  in  the  State 
of  Georgia,  and  under  the  constitution  and  laws,  the  several  offices  o^ 
State  Solicitor,  District  Attorney  and  member  of  the  State  Legislature 
and,  in  order  to  hold  those  offices,  took  an  oath  to  support  the  con- 
stitution of  the  United  States,  and  afterwards  voluntarily  engaged  in 
rebellion  against  the  United  States,  in  aid  of  the  so-called  Confederate 
estates;  that  the   disabilities  tliereby  incurved  by  virtue  of  the  third 
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sectioQ  of  the  fourteenth  amendment  to  the  constitution  of  the  Unitel 
States  have  not  been  removed ;  that  defendant  is  not  learned  in  the  law, 
as  required  by  article  83  of  the  constitution  of  1868  -,  that  defendant  has 
not  practiced  law  for  the  space  of  two  years  next  preceding  his  appoint- 
ment to  said  office,  as  required  by  article  84  of  the  constitution  of 
1868  5  that  there  was  no  vacancy  in  the  office  at  the  time  of  ■  his 
appointment  to  it. 

To  establish  the  first  allegation,  the  plaintiff  introduced  the  law  of 
Georgia,  approved  twenty -eighth  of  January,  1822,  making  it  obligatory 
upon  all  officers,  civil  and  military^  in  the  State,  to  take  an  oath  to 
support  the  constitution  of  the  State  and  of  the  United  States.  The 
testimony  of  a  witness  who  had  served  in  the  Georgia  Legislature  as 
a  member  of  that  body,  at  the  same  time  that  the  defendant  was  also 
a  member,  proves  the  same  fact  of  the  requirement  to  take  an  oath  to 
support  the  constitution.  He  testifies  to  having  taken  the  oath  him- 
self, as  a  member  of  the  Legislature  of  Georgia.  It  is  fully  established 
that,  during  tlie  rebellion,  the  defendant  went  into  its  support  in 
command  of  a  company  of  soldiers.  The  facts  shown  abundantly 
justify  the  strong  presumption  tliat,  as  a  member  of  the  Georgia  Legis- 
lature, prior  to  the  rebellion,  tlie  defendant  took  an  oath  to  support 
the  constitution  of  the  United  States.  Nothing  is  offered  to  rebut 
this  presumption,  and  no  reasonable  doubt  of  the  fact  remains.  Our 
view  of  this  case  renders  it  unnecessary  to  examine  the  evidence 
offered  to  sustain  the  other  allegations,  and  we  are  satisfied  that  the 
judgment  of  the  court  a  qua  is  correct. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed,  with  costs  in  both  courts. 

Chief  Justice  Ludeling  and  Justice  Howell  absent. 


No.  2487. — The  State,  ex  rel.  James  Bankhead,  v.  The  Judge  op     %  i^ 
THE  Seventh  District  Court  for  the  Parish  of  Orleans.  ^-rm' 

22     86 
A  partj  wlflhing  to  stey  the  execution  of  a  Judgment  directing  the  seizure  and  role  of  mort-      ^^^    ^^ 
g^ied  property  by  a  suspensive  appeal,  must  give  bond  within  the  time  allowed  in  an 
imouDt  one-half  over  and  above  the  amount  of  the  order,  the  same  as  in  an  ordinary  Judg- 
mont  for  a  fixed  amount 
If  the  District  Judge  has  committed  an  error  in  fixing  the  amount  of  the  bond  for  a  suspensive 
appeal  flrom  an  order  of  seizure  and  sale,  the  appellee  is  entitled  to  proceed  with  the  execu- 
tion of  the  Judgment,  and  a  writ  of  prohibition  will  not  issue  restraining  him  fhnn 
exccntlDg  the  order  pending  the  appeaL 

APPLICATION  for  Writ  of  Prohibition.    Parish  of  Orleans, 
i.  JS.  Shnonds,  for  rclatoi*.     T.  WJiarton  Collens,  Judge. 
Wyly,  J.    The  I'elator  appealed  from  an  order  of  seizure  and  sale, 
sued  out  against  him  by  Solomon  Rosenthal,  on  a  mortgage  note  for 
913,000  and  interest,  the  amount  of  appeal  bond  being  $2800,  as  fixed 
by  the  Judge  of  the  Seventh  District  Court  for  the  parish  of  Orleans. 
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That  part  of  the  order  of  appeal  fixing  the  amount  of  the  suspensive 
appeal  bond,  was  subsequently  rescinded  by  the  judge,  and  execution 
was  allowed  to  issue. 

The  relator  now  applies  to  this  court  for  the  writ  of  prohibition  to 
restrain  the  execution  of  the  judgment,  on  the  ground  that  the  District 
Court  was  divested  of  jurisdiction  when  he  complied,  within  legal 
delays,  with  the  order  of  appeal,  by  giving  bond  in  the  amount  fixed 
by  the  judge,  and  that  the  said  court  could  thereafter  inquire  only  into 
the  sufficiency  of  the  surety,  and  whether  the  order  of  appeal  had  been 
complied  with;  that  if  the  judge  erred  in  fixing  the  amount  of  the 
bond  at  too  small  a  sum,  his  error  could  be  corrected  by  the  Supreme 
Court  only  ;  and  his  own  judgment  could  not  be  revised  by  him  after 
signing  it. 

The  relator  also  contends  that  the  amount  of  the  bond  so  fixed  by 
the  judge  is  sufficient  for  a  suspensive  appeal,  being  sufficient  to  cover 
costs  and  damages,  inasmuch  as  the  appeal  is  from  an  order  of  seizure* 
and  sale,  and  not  from  a  personal  judgment.  By  article  575  of  the 
Code  of  Practice,  it  is  provided  that  the  appeal,  when  taken  within 
legal  delays,  shall  stay  execution  till  final  judgment  be  rendered  on  the 
appeal ;  '^  provided,  the  appellant  give  his  obligation  with  a  good  and 
solvent  security,  residing  in  the  jurisdiction  of  the  court,  in  favor  ol 
the  appellee,  for  a  sum  exceeding  by  one-half  the  amount  for  which 
the  judgment  was  given,  if  Hie  same  he  for  a  specific  sum,  as  surety  for 
the  payment  of  the  amount  of  such  judgment,  in  case  the  same  be 
affirmed  by  the  court  to  which  the  appeal  is  taken." 

Article  578  declares :  *' If  the  appeal  be  taken  after  the  ten  days 
have  expired,  or  if  the  appellant  fail  to  furnish  the  surety  required  in 
the  preceding  articles,  such  appeal  shall  not  stay  execution  of  the 
judgment."  ••••«♦♦» 

The  mortgage  imported  a  confession  of  judgment,  and  the  order  of 
seizure  and  sale  granted  thereon  was  for  013,000  and  interest — a  specific 
sum.  A  judgment  in  rem  may  be  for  a  sum  as  specific  as  a  personal 
judgment.  To  suspend  the  execution  of  a  judgment  for  a  specific 
amount,  whether  it  l>e  an  order  of  seizure  and  sale  or  an  ordinary 
judgment,  the  appeal  bond  must  conform  to  article  575  C.  P. 
20  An.  179. 

If  the  appellant  fails  to  furnish  such  a  bond,  within  legal  delays,  the 
appellee  has  the  right  to  proceed  with  the  execution,  notwithstanding 
the  appeal.     C.  P.  578 ;  9  R.  186  j  5  L.  129  ;  5  An.  3G0;  12  An.  175. 

The  question  is  not  whether  this  court,  or  t!ie  court  below,  has  juris- 
diction, for  undoubtedly  the  bond  for  the  amount  fixed  by  the  judge, 
though  less  than  the  law  requires  for  a  susiiensivc  appeal,  is  sufficient 
for  a  devolutive  appeal,  and  this  court  is  invested  with  jurisdiction  of 
the  case ;  but  the  question  is,  can  the  improvident  order  of  the  District 
Judge,  fixing  the  bond  for  less  amount  than  required  by  law,  deprive 
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the  appellee  of  the  right  to  proceed  with  the  execution  of  his  order  of 
seizure  and  sale,  notwithstanding  the  appeal  ?  We  think  not.  The 
only  limitation  of  the  right  of  the  appellee  to  do  so  is  that  imposed  by 
article  575  C.  P.,  which  stays  the  execution,  provided  a  bond  with 
solvent  security  be  given,  within  legal  delays,  for  a  sum  exceeding  by 
one-half  the  amount  for  which  the  judgment  was  rendered.  If  for  a 
less  amount,  as  in  the  case  before  us,  it  will  not  stay  execution. 
C.  P.  57B ;  5  An.  360 ;  12  An.  175. 

Whether  that  part  of  the  order,  fixing  the  amount  of  the  bond  in  a 
sum  less  than  that  required  by  law  for  suspensive  appeals,  was 
rescinded  or  not,  the  appellee  was  entitled  to  proceed  with  the  execu- 
tion of  the  order  of  seizure  and  sale;  and  we  can  not  grant  the  writ  of 
prohibition  applied  for  to  restrain  the  District  Judge  from  permitting 
the  appellee  to  pursue  his  legal  rights. 

It  is  therefore  ordered  that  the  writ  of  prohibition  be  disallowed, 
and  that  relator's  jretition  bo  dismissed,  with  costs. 


No.  2485. — The  State,  ex  rel.  Wm.  S.  Mount  et  al.,  v.  The  Judge  of 
THE  Sixth  District  Court  of  New  Orleans. 

Tho  jurisdiction  of  the  appellate  conrt  attaches  as  soon  as  the  bond  is  Mod,  and  citation  oi 

appeal  ia  Issued. 
The  jurisdiction  of  the  District  Court  ceases  at  the  moment  the  appellate  jurisdiction  attecht  i, 

and  any  order  made  or  proceeding  had  by  the  District  Judge,  after  his  Jurisdiction  has 

ceased,  is  nuIL 
From  the  moment  the  appellate  jurisdiction  attaches,  a  writ  of  prohibition  will  issue  restraining 

the  District  Judge  from  further  proceeding  in  the  cause  pending  the  appoal. 

APPLICATION  for  Writ  of  Prohibition.— Pari sli  of  Orleans. 
J.  B,  BeckuMh,  City  Attorney,  for  relator.     IK.  H,  Cooley,  Judge. 

Taliaferro,  J.  The  Judge  of  the  Sixth  District  Court  of  New 
Orleans  having,  on  the  relation  of  C.  M.  Frost,  issued  a  writ  of  manda- 
mus against  William  S.  Mount,  Treasurer  of  the  city  of  New  Orleans, 
ordering  him  to  pay  Frost  a  sum  of  money,  and  the  order  being  made 
absolute,  the  defendant,  Mount,  and  the  City  of  New  Orleans,  applied 
for  and  obtained  suspensive  appeals,  which  afterwards,  upon  a  rule 
taken  upon  them  by  the  relator,  Frost,  were  set  aside.  The  defendants 
thereupon  applied  to  this  court  for  a  writ  of  prohibition,  and  a  rule 
nisi  being  granted,  the  judge  responded  in  a  written  argument,  in 
which  he  maintains  the  following  propositions : 

Tliat  the  court  a  qua  does  not  lose  its  jurisdiction  simply  by  granting 
an  appeal.  That  it  loses  its  jurisdiction  at  the  same  moment  that  that 
of  the  appellate  court  attaches.  That  iirficle  901  of  the  Code  of  Prac- 
tice teaches  that  the  jurisdiction  of  the  appellate  tribunal  attaches 
only  by  the  happening  of  one  or  the  oth6r  of  two  conditions,  viz : 
First.  Citation  of  appt-^.i:.  Suoond.  Transmission  of  the  record.  He 
further  shows  that  article  583  of  the  Code  of  Practice  requires  that  tlit^ 
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appellee  shall  be  cited,  and  that  article  595  is  express  that  until  citation 
the  appeal  obtained  may  be  dismissed  at  the  instance  of  the  appellant, 
by  motion  in  the  District  Court.  He  refers  to  3  R.  p.  42 ;  to  2  An.  484, 
and  to  11  An.  614;  also,  to  Heunen-s  Digest,  volume  1,  p.  72,  title  VII., 
section  3. 

The  judge  uext  takes  the  ground  that  the  party  appealing  in  this 
cose  has  no  right  to  an  appeal,  and  cites  the  decisions  of  this  court  in 
the  cose  of  Metropolitan  Police  Board,  and  the  case  ex  rel.  Belden. 
Attorney  General,  v.  Markey,  Kaiser  et  al.,  in  which  it  was  ruled  that 
a  proceeding  by  mandamus  is  not  a  money  judgment,  and  that  under 
this  process  the  appellant  must  show  a  money  interest  to  entitle  him 
to  appeal.  He  infers  from  the  position  of  Mount,  the  City  Treasurer, 
that  he  has  no  moneyed  interest  in  the  judgment,  and,  under  the 
decisions  cited,  not  entitled  to  an  appeal. 

In  the  case  cited  in  3  R.  42,  the  appellant  applied  for  a  suspensive 
appeal  after  the  expiration  of  the  ten  days  within  which  he  could,  by 
law,  take  a  suspensive  appeal.  The  order  of  appeal  was  granted,  and 
a  bond  given  to  cover  costs  only.  No  bond,  than,  such  as  the  law 
required.  Was  given  ;  no  transcript  had  left  the  clerk*s  office,  and  the 
case  was  within  the  jurisdiction  of  the  probate  court.  The  judgment 
of  the  appellate  court,  in  that  case,  seems  to  rest  upon  the  more  sub- 
stantial defect  of  there  being  no  bond  than  upon  the  manifest  error  or 
inadvertence  of  the  judge  in  granting  the  suspensive  appeal. 

The  case  in  2  An.  p.  484,  presents  an  instance  in  which  two  appcalo 
were  granted,  and  a  transcript  sent  up  in  each.  In  the  appeal  first 
taken  all  the  parties  were  not  cited,  and  on  that  ground  a  second 
appeal  was  granted,  and  all  the  parties  were  cited.  The  first  appeal 
was  dismissed  by  consent  of  parties.  The  court  say  it  was  irregularly 
taken,  and  that  the  inferior  court  had  not  lost  jurisdiction,  and  could 
render  a  second  order.  The  "  irregularity"  consisted  in  nothing  that 
appears  in  the  report  of  the  case,  except  in  the  fatal  defect  of  want  of 
citation. 

The  third  case  cited  is  that  in  11  An.  G14.  There  two  orders  of  appeal 
were  granted.  It  was  admitted  that  the  appellee  was  not  cited  under 
the  first  order  of  appeal.  The  court  said :  ''As  the  statement  ol 
facts  is  silent  upon  that  point,  we  will  presume  that  the  appellant 
obtained  leave  from  the  lower  court  to  withdraw  his  first  appeal,"  and 
decided  that  under  article  595  of  the  Code  of  Practice,  the  appellant 
could  renew  his  appeal. 

The  cases  enumerated  in  1  Hennen's  Digest,  p.  73,  sec.  3,  to  which 
we  are  directed,  announce  'Hhat  as  a  general  rule,  the  jurisdiction  of 
the  appellate  court  attaches  as  soon  as  the  appeal  bond  is  filed  and  the 
citation  issued ;  and  the  lower  court  has  no  longer  authority  to  take 
any  steps,  but  such  as  may  be  necessary  to  transmit  the  record  to  the 
Supreme  Court,  or  by  a  provisional  and  conservatory  order  to  secure 
the  ultimate  execution  of  the  appellate  judgment." 
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stale  ex  rel.  Mount  etiL  t.  Judge  of  the  Sixth  Diftrlct  Court 

The  articles  901,  583  and  595  C.  P.,  sustain  these  positions  taken  by 
the  respondent :  That  the  jarisdiction  of  the  appellate  oourt  only 
attaches  when  there  has  been  citation  of  appeal,  or  transmission  of  the 
record ;  that  the  appellee  must  be  cited,  and  that  until  citation  the 
appeal  may  be  dismissed  at  the  instance  of  the  appellant  by  motion  in 
the  District  Court. 

We  have  carefully  considered  the  argument,  and  all  the  authorities 
relied  upon  by  the  respondent,  and  are  unable  to  find  that  they  are 
applicable  to  the  state  of  facts  presented  in  the  record  before  this  court. 
The  appeal  was  taken  in  open  court,  upon  motion  of  the  appellant, 
and  that  dispensed  with  service  of  citation.  We  find  at  the  end  of 
the  order  of  appeal  granted  by  motion  in  open  court,  according  to  the 
amendment  to  article  575  C.  P.,  the  following  words :  '*  and  that  all 
parties  to  this  proceeding  be  notified  thereof."  This  must  bo  regarded 
as  mere  surplusage.  No  service  of  citation  was  necessary,  as  would 
have  been  requii*ed  had  the  appellant  proceeded  by  petition,  and  not 
by  motion  in  open  court. 

There  was  then  citation,  aud  in  this  respect  one  of  the  conditions 
stated  by  respondent  was  fulfilled.  The  required  bond  of  appeal  was 
filed  in  court  the  same  day  aud  accepted.  No  exception  was  taken  to 
the  bond  in  any  particular.  Then,  there  being  citation  and  a  bond  on 
the  same  day,  the  numerous  cases  we  have  been  referred  to  in 
1  Henuen,  under  section  3,  title  VII.,  page  73,  lay  down  that  *'  as  a 
general  rule,  the  jurisdiction  of  the  appellate  court  attaches  as  soon 
a»  the  appeal  bond  is  filed  and  the  citation  issued."  Then  it  folio w^ 
fliat  this  general  rule  applies  to  the  case  under  consideration,  unless 
it  can  be  shown  that  it  comes  under  an  exception,  and  this  is  not 
shown.  If  the  jurisdiction  of  this  court  attached  at  the  time  of  citation 
and  the  filing  of  the  bond,  the  lower  court  was  divested  of  jurisdiction 
at  that  moment,  and  its  subsequent  order  dismissing  the  appeal  was 
null.  It  is  unnecessary  to  consider  the  ground  set  up  by  respondent 
that  the  relator  is  not  in  this  case  entitled  to  an  appeal ',  being  divested 
of  jurisdiction,  that  was  no  matter  for  the  action  of  the  lower  court. 

It  is  therefore  ordered  that  the  writ  of  prohibition  granted  in  this 
case  be  made  peremptory. 

Chief  Justice  Ludeling  and  Justice  Wyly  absent. 


122      30 
113984 

In  s  cximliul  proeecution  for  the  crime  of  murder  the  witneesoB  for  the  accused  may,  under 
the  plea  of  Inaanity,  be  permitted  to  give  to  the  Jury  the  acts,  dedarationa,  conversationa 
andexclamationathey  saw,  hadwithp  and  heard  the  accused  make  at  auy  time  shortly 
before,  at  the  time  ot,  or  after  the  killing.    The  objections  to  such  testimony  goes  to  its 


PreTioua  or  subsequent  insanity  will  not  discharge  the  accused.    It  must  bo  shown  to  exist  at 
the  time  the  deed  was  done. 

APPEAL  from  the  First  District  Court  of  New  Orleans.    AheU,  J. 
8,  Belden^  Attorney  General,  for  the  State.      McCajfj  Levy  db  J,  JB. 
Cotton,  for  defendant  and  appellant. 
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state  ▼.  Timothy  Hagra. 

Howe,  J«  'The  defendant  was  tried  for  murder,  found  guilty  without 
eapital  punishment,  and  sentenced  to  imprisonment  in  tlie  State  Peni- 
tentiary for  life.    From  tbis  judgment  be  has  appealed. 

It  appeal's  by  a  bill  of  cxcoptionB  tbat  tbe  defendant  placed  on  the 
stand  certain  witnesses,  and  asked  each  of  them  seriatim j  *'  to  state 
tbe  acts,  declarations  and  conversations  and  exclamations,  tbey  saw, 
had  with  and  heard  the  prisoner  make,  at  any  time  shortly  before,  at 
the  time  of,  or  after  the  killing  of  Sinnott,  tending  to  show  the  condi- 
tion of  his  mind }  which  question  and  answer  was  objected  to  by  the 
Attorney  General  for  the  State,  on  the  grounds  that  his  (the prisoner's) 
statements,  declarations  and  comrersations  were  inadmissible,  and 
were  illegal.  The  court  sustained  the  objection  to  tbe  question  and 
answer,  in  so  far  as  to  limit  the  same  to  the  acts  and  the  exclamations 
of  the  prisoner  a  short  time  previous  to  and  at  the  time  of  tbe  killing, 
and  to  the  acU  after  the  occurrence." 

In  signing  the  bill,  the  judge  adds,  "Every  conversation  for  two  or 
three  months  j>rertou«  to  the  homicide,  accompanying  any  act  indicat- 
ing unusual  excitement,  was  admitted  >  other  conversations  were 
excluded." 

The  defense  in  this  case  was  insanity.  In  the  solution  of  the  question 
presented  by  this  bill  of  exceptions,  it  becomes  necessary,  therefore, 
to  inquire  what  scope  is  allowed  to  the  prisoner  in  establishing  such  a 
defense  by  the  enlightened  spirit  of  modem  jurisprudence. 

Insanity  is  a  disease.  It  has  its  pathology  and  its  symptoms,  and  it 
would  seem  that  its  existence  can  be  determined  only  by  a  careful 
scrutiny  of  those  symptoms.  The  tree  is  to  be  known  by  its  fruits  : 
the  condition  of  the  hidden  meclianism  is  to  be  ascertained  by  those 
communicated  movements  which  are  external  and  apparent.  To  this 
end  the  usual  expressions  of  a  mental  state  are  original  and  competent 
evidence.  If  they  are  the  natural  language  of  mental  alienation,  they 
furnish  satisfactory,  and  sometimes  the  only  proof  of  its  existence.  It 
is  true,  that  such  expressions  may  bo  feigned,  and  often  are ;  but 
whether  they  were  real  or  feigned  is  for  the  jury  to  determine.  Hence, 
the  rule  prevails  that  as  indicia  of  the  mental  condition,  not  only  the 
acts,  but  the  conversr^tions,  exclamations  and  declarations  of  the 
person  may  be  shown.  Of  course,  this  rule  should  not  be  extended 
beyond  the  necessity  on  which  it  is  founded — mere  narration  or  state- 
ment by  the  accused,  as  that  at  a  certain  time  he  said  or  did  some- 
thing, or  that  at  a  certain  time  he  was  insane,  must  be  excluded ;  but 
testimony  of  such  deportment,  action,  complaints,  exclamations, 
declarations  and  expressions,  as  usually  and  naturally  accompany  and 
furnish  proof  of  an  exigting  malady,  ought  to  be  freely  admitted. 

We  think  it  equally  well  settled  that  all  such  indicia  occurring  after 
the  commission  of  the  offense,  may  bo  shown,  and  that  the  judge, 
therefore^  erred  in  confining  the  testimony  to  acts  done  after  the  homi- 
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state  T.  Timothy  Ha^a. 

cide.  It  ia  true^  that  mania  is  often  simulated,  and  it  is  quite  likely 
that  the  danger  ef  simulation  may  increase  after  the  commission  of  & 
homicide;  but  this  consideration  relates  radier  to  the  effect  of  the 
testimoDy  than  to  its  admissibility.  It  may  have  little  weight;  but 
such  as  it  has,  the  jury  must  estimate.  Previous  or  subsequent 
inaanity  in  itself  is  no  matter  of  excuse ;  the  mania  must  have  existed 
at  the  time  the  act  was  done ;  yet,  evidence  of  the  presence  of  tlic 
malady,  either  before  or  after  the  act,  is  proper  to  be  weighed  by  the 
jury,  for  the  purpose  of  forming  a  conclusion  whether  insanity  existed 
at  the  time  the  alleged  crime  was  committed.  And  thia  evidence,  we 
apprehend,  may  be  identical  in  character  with  that  which  is  admitted 
to  establish  mental  unsoundness  prior  to  the  act. 

Gmnt  V.  Thompson,  4  Conn.  203 ;  Kenne  v,  Kenne,  9  Conn.  102 ; 
Dickinson  v.  Barber,  9  Mass.  225  ;  Norwood  v.  Marrow,  4  Devereux  & 
Battle,  442  5  McLean  v.  The  State,  16  Ala.  672;  McAllister  v.  Tlie 
State,  17  Ala.  434  ^  Bacon  v,  Charlton,  7  Cushing,  581. 

For  the  reasons  given,  it  is  ordered  that  the  judgment  appealed 
from  be  avoided,  and  the  verdict  of  the  jury  set  aeido,  and  that  the 
cause  be  remanded  for  a  new  trial,  according  to  law. 

Chief  Justice  Ludeling  and  Justice  Howell  absent- 


No.  1823. — B.  W.  Adams  &  Co.,  in  liquidation,  v.  W.  A.  Gordon  aDd 

J.  C.  Denis. 

A  party  wbo  indorses  a  noto  as  surety  is  not  entitled  to  notice  of  dishonor  by  the  principaL 
The  sorely  is  entitled  to  have  the  property  of  his  principal  discoased  before  proceeding  against 
him,  if  he  fiamish  a  snffldent  amount  of  money  to  pay  costs  of  proceedings. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.  Leaumont,  J. 
B,  Egan^  for  plaintiffs  aud  appellees.  (7.  T.  Bemisa,  for  defendants 
and  appellants. 

Taliaferro,  J.  The  defendants  are  sued  as  sureties  of  P.  Chew  on 
two  promissory  notes,  each  for  $333  33,  dated  first  January,  1866,  due 
one  year  after  date,  with  six  per  cent,  interest  from  date  until  due,  and 
eight  per  cent,  after  maturity  until  paid. 

The  answer  admitted  the  indorsement  of  the  notes,  but  alleged  that 
no  demand  of  jmyment  of  the  notes  had  been  made  at  the  place  of 
payment;  that  tliere  was  no  protest,  nor  notice  of  protest,  nor  notice 
to  defendants  of  non-payment.  The  defendants  answered  further 
that  if  bound  as  sureties,  they  then  plead  discussion,  and  point  out  a- 
tract  of  land  belonging  to  Chow,  situated  in  the  parish  of  Tensas,  in 
this  State,  which  land,  they  aver,  was  mortgaged  by  him  to  secure  the 
notes  sued  upon^  together  with  others,  and  may  be  proceeded  against 
by  order  of  seizure  and  sale.  They  further  tendered  the  sum  of  thirty 
ioUan  to  pay  costs  of  the  discussion* 
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AdmmB  kOo.r.  Gordon  a.nd  Denig. 

There  was  judgment  for  the  plaintiff  for  the  amount  of  the  notes, 
with  :he  right  reserved  to  the  defendants  to  require  that  the  judgment 
oe  first  enforced  against  the  property  of  the  principal  on  condition 
that  they,  within  ten  days  from  the  rendition  of  the  judgment,  deposit 
two  hundred  dollars,  less  the  thirty  dollars  already  furnished,  to  pay 
the  costs  of  discussion.  From  this  judgment  the  defendants  have 
tippealed. 

There  was  no  necessity  for  a  protest  and  notice.  The  obligation  o£ 
the  defendants  is  that  of  sureties.  We  see  no  error  in  the  judgment. 
The  right  of  discussion  was  allowed  the  defendants  on  condition  o£ 
their  furnishing  a  sum  of  money  sufficient  in  amount  to  i>ay  costs  oi 
proceedings  in  discussion.  In  the  opinion  of  the  court  a  qua,  the 
thirty  dollars  tendered  was  quite  inadequate  for  the  purpose,  in  which 
opinion  we  concur.  The  plaintiff  asks  damages  for  a  frivolous  appeal ; 
but  we  are  not  inclined  in  this  case  to  award  damages.  The  defendants 
may  have  been  in  error  as  to  the  amount  necessary  to  discharge  the 
cost.  They  seem  to  have  aimed  to  comply  with  the  law.  Civil  Code, 
Articles  3014,  3015,  3016. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts. 

Chief  Justice  Ludeling  and  Justice  Wyly  absent. 


No.  1839. — Tapp,  Kennedy  &  Walsh  v,  Gtreen  &  Brother.    Camp- 
bell &  Strong,  Garnishees. 

As  a  general  rule,  the  garnishee  may  be  permitted  by  the  District  Judge  to  amend  his  cnswcra 
to  interrogatories,  after  an  order  pro  coi^fessis  has  been  made,  and  before  Judgment  against 
the  defendant.  But  the  case  would  be  different  if  the  answers  are  manifestly  evasive,  and 
calculated  to  Jeopardize  the  rights  of  the  attaching  creditor,  or  defeat  the  Jurisdiction  oi 
the  court  over  the  defendant 

APPEAL  from  Sixth  District  Court  of  New  Orleans.  JDuplantkr,  J. 
Randolph,  Singleton  ifk  Broione,  for  plaintiffs  and  appellants.  James 
McConnell  and  W,  H,  Bogers,  for  defendants  and  appellees. 

Howe,  J.  The  only  question  in  this  case  is,  whether  it  is  within 
the  discretion  of  the  District  Court  to  allow  a  garnishee  who  has 
Answered  interrogatories  in  good  faith,  but  not  as  fully  as  he  might 
have  done,  to  amend  his  answers  after  an  order  j>ro  con/easis  has  been 
made,  but  before  judgment  against  the  defendant. 

We  are  of  opinion  that  this  question  must  be  decided  in  the  affirma- 
tive. Answers  whicli  are  manifestly  evasive  ought  not  to  be  permitted 
to  be  amended.  Davis  v.  Oakford,  11  An.  379.  Nor  when  a  garnishee 
lias  once  answered  and  admitted  a  certain  indebtedness,  should  he  be 
allowed  to  retract  his  judicial  expression,  and  declare  that  he.  owes 
iiothing«  De  Blanc  r.  Webb,  5  L.  86L  But  where  answers,  as  in  the 
<case  at  bar,  are  really  responsive  to  the  interrogatories,  though  they 
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Tapp,  Eemiedsr  k  Walsh  v.  Gveon  k  Biother. 

■igiit  have  been  more  comprehensive,  and  where  there  is  no  charge  of 
fhind,  evasion  or  deceit,  we  can  not  say  that  the  action  of  the  court 
«  qua,  in  permitting  an  amendment,  exceeded  the  limits  of  a  sound 
discretion.    Rose  i;.  Whaley,  14  An.  374 ;  1]  An.  379. 

It  is  urged  by  the  counsel  of  plaintiff  tliat  such  a  permission  would 
entirely  Jeopardize  the  rights  of  plaintiffs  in  attachment }  that  by  the 
first  answers  of  garnishees  the  court  might  be  invested  with  jurisdic- 
don  over  the  defendant,  wliile  by  the  amended  answers  the  jurisdiction 
might  be  taken  away.  To  this  we  reply  that  such  a  case  would  be* 
different  from  the  one  at  bar,  and  would  faU  under  the  rule  of  De  Blanc 
f .  Webb.  •  An  amendment  producing  such  an  effect  should  never  be 
permitted.  But  in  the  case  now  before  us,  the  amendment  allowed  by 
the  District  Court,  so  far  from  impairing  its  jurisdiction,  increased 
somewhat  the  amount  found  due  by  garnishees  to  defendants. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
Tith  costs. 

Chief  Justice  Ludeling  and  Justice  Wyly  absent. 


No.  2307. — State  of  Louisiana  v,  John  Scunappku  and  E.  B.  Malone. 

Tbe  inswer  of  a  Jaror  on  hlg  voir  dire  to  qnwtlons  proponnded  by  the  accueed«  that  from  what 
he  haa  read  in  the  public  prints  he  haa  formed  an  unDivorable  opinion  of  the  character  of 
the  accuaed,  but  that  he  has  lormed  no  opinion  as  to  his  guilt  or  innoceuoe  of  the  crime 
charged,  does  not  disqualify  him  teom  sitting  on  the  Jury. 

Section  sixteen  of  the  acts  of  1865  limits  the  District  Judge,  when  presiding  oyer  criminal 
trials,  to  giving  to  the  Jury  a  knowledge**  of  the  law  of  the:caBe;  but  in  doing  this  the 
Judge  may  make  such  observations  as  tend  only  to  aid  the  Jury  in  their  inquiries,  abstain- 
hig  irom  all  comments  on  the  testimony  calculated  to  influence  their  minds  in  deciding 
upon  the  lacts. 

APPEAL  from  the  First  District  Court  of  New  Orleans.     Ahell,  J. 
8.  Belden,  Attorney  General,  for  the  State.    A,  A*  Atocha,  for 
defendants  and  appellants. 

Taliaferro,  J.  The  defendants  appeal  from  the  judgment  of  the 
lower  court  sentencing  them  to  imprisonment — the  one  for  a  term  of 
eighteen  months  in  the  Parish  Prison,  the  other  for  two  years  at  hard 
labor  in  the  State  Penitentiary.  The  sentence  was  rendered  on  the 
Terdict  of  a  jury  convicting  them  of  larceny. 

Tbe  grounds  on  which  the  appeal  was  taken  are  embodied  in  two 
exceptions  taken  to  the  ruling  of  the  court  on  the  trial  of  the  case. 

The- first  is,  in  the  refusal  of  the  court  to  sustain  a  challenge  for 
cause  made  by  defendants  to  the  competency  of  a  juror.  The  second, 
relates  to  the  charge  of  the  judge  to  the  jury. 

First — A  juryman  being  sworn  on  his  voir  dire,  answered  to  an 
interrogatory  put  to  him  on  the  part  of  the  defendants,  that  he  ''  had 
read  different  accounts  in  the  newspapers  in  reference  to  John  Schnap- 
per,  one  of  the  accused,  and  that  he  was  prejudiced  and  biased  as  to 
bis  character,  but  not  as  to  his  guilt  or  innocence  in  the  case  on  trial.'^ 
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The  defendaDt,  Schnapper,  avers  that,  from  this  ruling  of  the  coart  that 
the  juror  was  competent,  he  was  compelled  to  use  one  of  his  peremp- 
tory challenges  to  exclude  him,  when  he  should  have  been  set  aside  on 
the  challenge  for  cause. 

We  see  no  error  in  the  ruling  of  the  court.  The  juror  was  not  dis^ 
qualified.  He,  doubtless,  had  formed  an  unfavorable  opinion  of  one  ol 
the  accused  from  what  he  had  read  of  him  in  the  public  prints.  It  i» 
natural  that  ho  should.  He  could  not  have  done  otherwise.  Every 
person  who  read  the  same  accounts,  doubtless,  formed  the  same  opinion. 
But  the  juror  disclaimed  any  prejudice  or  bias  against  the  accused  in 
regard  to  the  case  before  the  court.  It  is  argued,  however,  that  the 
juror  could  not  divest  himself  of  the  influence  of  the  prejudice  and 
bias  which  he  expressed  as  to  the  general  character  of  the  accused,  and 
that  this  influence  would,  imperceptibly  to  himself,  operate  upon  his 
mind  to  the  disadvantage  of  the  party  of  whose  guilt  or  innocence  he 
was  to  judge.  The  reasoning  by  which  this  conclusion  is  reached  is 
speculative  and  unreliable.  How  are  we  to  determine  this  imper- 
ceptible influence  ?  By  a  decision  of  the  juror  against  the  party  ? 
How,  if  he  render  a  verdict  of  acquittal  f  Shall  we  lose  sight  of  all 
other  influcuces  that  might  possibly  operate  upon  the  mind  of  the 
juror  ?  Would  the  accused  have  nothing  to  hope  from  his  sense  of 
justice  and  duty  ?  Nothing  from  his  manliness  and  independence  ? 
We  apprehend  that  it  is  going  too  far  to  suppose  it  impossible  for  a 
juror  to  act  impartially  under  such  circumstances.  We  may  underrate 
the  motives  of  human  action,  as  well  as  ascribe  greater  merit  to  them 
than  they  deserve.  We  consider  the  rule  settled  that,  where  there  is  no 
bias  or  prejudice  existing  in  the  mind  of  the  juror  in  relation  to  the 
matter  at  issue,  affecting  his  opinion  adversely  to  the  accused,  touching 
the  accusation  against  him,  he  is  not  disqualified,  whatever  may  be 
his  estimate  of  the  geneml  character  of  the  accused  party.  See  State 
V.  Brette,  6  An.  653;  State  v.  Ward,  14  An.  673;  State  v.  Bringer,  11 
An.  G07,  and  14  An.  461 ;  3  Denio's  New  York  Reports,  121  ,•  18  Connec- 
ticut Reports,  166. 

Second — The  second  exception  is  in  relation  to  the  diarge  of  the 
judge  to  the  jury. 

It  is  alleged  that  in  charging  the  jury  the  judge  used  expressions 
tending  to  influence  the  jury  against  the  defendants,  and  in  violation 
of  the  sixteenth  section  of  the  act  of  1855,  numbered  121 ;  and  we  are 
referred  to  10  An.  271  and  799  and  to  11  Au.  633.  The  defendants^ 
by  their  counsel,  requested  the  court  to  charge  the  jury  that  "  if  they 
find  that  burglary  has  not  been  committed,  the  accused  can  not  be 
found  guilty  of  the  larceny  of  property  not  described  in  the  count  of 
the  indictment  for  larceny." 

It  is  admitted  that  this  charge  was  given  in  substance.  The  court, 
however,  aded :  **  But,  gentlemen  of  the  juiy,  in  cases  of  larceny,  the 
property  is  not  always  found,  a  large  part  of  it  being  squandered  or 
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disposed  of  by  the  thieves  before  tlieir  aiTest;''  and  afterwards,  upon 
'objection  by  connsel,  the  court  said  that  its  remarks  were  not  intended 
to  be  applied  to  tliis  case.  It  was  again  objected  that  the  effect  of  the 
language  iirst  used  by  the  court,  and  excepted  to,  wonld  not  bexemovcd 
by  the  subsequent  qualification.  T]ie  court  instructed  the  jury  that 
they  must  be  satisfied  that  the  prisoners  stole  the  property  mentioned 
in  the  indictment,  but  that  it  was  not  essential  that  the  property  stolen 
be  produced  or  were  found ;  as  in  a  large  portion  of  larcenies  com- 
mitted the  property  is  never  found,  or  if  found,  not  susceptible  of 
identification,  such  as  money,  etc.'' 

Wc  do  not  conceive  that  tlie  judge  traveled  out  of  his  province  in 
what  lie  gave  in  charge  to  the  jury,  or  that  the  remarks  made  were 
out  of  the  way.  They  were  not  in  any  manner  calulated  to  direct  the 
minds  of  the  jurymen  in  settling  on  their  verdict.  The  sixteenth 
section  of  the  act  of  1855,  page  152,  requires  the  judge  to  limit  himself 
to  giving  to  the  jury  a  knowledge  of  the  law  applicable  to  the  case. 
He  shall  abstain  from  stating  or  recapitulating  the  evidence  so  as  to 
influence  their  decision  on  the  facts.  He  shall  not  state  or  repeat  to 
the  jury  the  testimony  of  any  witness  5  and  shall  give  no  opinion  as  to 
what  (bets  have  been  i)roved  or  disproved. 

An  explanatory  remark  b^^  tlie  judge,  or  an  occasional  observation 
intended  only  as  information  to  aid  the  jury  in  their  inquiries,  abstain- 
ing from  such  comments  on  the  testimony  as  would  tend  to  influence 
their  minds  in  deciding  upon  the  tacts,  is  no  infringement  of  the  law 
cited  by  counsel  in  this  case.  The  authorities  referred  to  in  10  and  11 
An.  do  not  sustain  the  ground  taken  in  this  exception. 

See  Stare  r.  Roger,  7  An.  382  j  State  1'.  Johnson,  10  An.  45();  State 
r.  Green,  7  An.  518. 

We  think  the  motion  for  a  new  trial  was  properly  overruled. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  the  defendants  and  ax)pellants  paying 
costs  of  this  appeal. 


No.  2405. — ^H.  P.  Lamayer  v,  Laurent  Uter  et  al. 

A  proposition  to  extend  the  time  of  payment  of  a  promi88or>'  no^e,  unaccepted  by  the  maker, 
trlU  not  discharge  the  laCowor. 

APPEAL  from  Seventh  District  Court,  parish  of  Orleans.     Collens,  J. 
iPoselitts  &  FhiUj^B,  for  plaintiff  and  appellee.  Duvigneand  c&  Tissotj 
for  defendant  and  appellant. 

Howe,  J.  The  defendant,  appellant,  was  sued  as  indorser  of  a  pro- 
missory note.  His  defense  is,  that  he  has  been  discharged  by  an 
extension  of  time  or  indulgence  granted  without  his  consent  to  the 
maker  by  the  plaintiff. 

The  evidence  shows  that  the  plaintiff  merely  consented  to  grant  the 
maker  a  respite,  provided  that  all  his  creditors  would  do  the  same. 
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This  was  the  condition  on  which  tlie  proposed  extension  was  based, 
and  it  never  having  been  complied  witli,  the  i-espite  never  was  granted! 
The  plaintiff  ^8  right  of  action  was  never  suspended,  and  the  indorse! 
jnight  at  any  time  have  paid  the  note,  and  pursued  the  maker.  The 
case  differs  widely  from  that  of  Gustine  v,  the  Union  Bank,  10  Rob. 
412,  cited  by  appellant.  In  that  case,  tlie  agreement  by  the  holder 
was  such  as  to  release  the  accommodation  indorser,  and  having  been 
once  executed  it  was  held  that  its  rescission  did  not  revive  the  right 
of  action  against  the  indorser. 

The  appellee  has  prayed  for  damages  for  frivolous  appeal,  and  they 
must  be  granted. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed,, 
with  costs,  and  with  five  per  centum  damages  for  frivolous  apoeal. 

Rehearing  refused. 


No.  2072.— New  Orleans   Mutual  Insurance  Cojipany  v.  J.   H^ 
Ruddock,  Syndic,  and  Cdales  R.  Railey. 

The  syndic  of  ceded  property,  hixving  regularly  adTortised  and  offered  it  for  sale,  and  tiie  pnr^ 
chaaer,  having  failed  to  comply  with  his  bid  by  paying  the  amount,  may  expose  the  same- 
for  sale  a  second  time  on  the  same  day,  without  giving  further  notice  by  advertisement. 
C.  P.  689. 

Property  offered  at  syndic  sale  a  second  time,  on  the  same  day,  on  account  of  the  first  pnr^ 
chaser  faUing  to  comply  with  the  terms,  is  not  so  exposed  at  the  risk  of  the  purchaser  at 
first  offering,  and  the  syndic  can  not  recover  of  the  purchaser  at  ilrst  offering  the  difference 
in  amount  which  the  property  brings  at  second  offering  bo^.ow  that  of  the  first  In  such  & 
case  a  third  psrty  purchasing  the  property  at  second  offering  can  only  be  required  to  pay ' 
the  amount  bid,  without  reference  to  the  amount  bid  at  the  first  offering. 

APPEAL  from  the  Sixth  Judicial  District,  Paiish  of  St.  Tammany. 
ItUis,  J.    Alfred  Ilennen,    for  plaintiff  and    appellant.     Oibsom 
dc  Auaiinf  for  defendant  and  appellee. 

Reporter. — The  first  opinion  in  thio  case  being  overruled  cti- 
rehearing,  is  not  published. 

ilowKij.,^  J.  A  rehearing  having  been  gmuted  on  the  merits  of  this 
case,  the  Urst  question  pressed  on  our  attention  is,  what  formality 
must  be  observed  in  making  the  second  offering  of  ceded  property^ 
when  the  bidder,  at  the  first  offering,  foils  or  refuses  to  comply  witk 
the  terms  of  sale  f  In  other  wordS;  can  the  syndic,  in  such  case,  imme- 
diatoiy  expose  said  property  anew  to  sale  and  adjudicate  it  again,  afr 
anUiorized  by  article  689  C.  P.,  or  must  he,  at  the  end  «f  ten  dayfr 
and  after  the  eustomary  notices,  again  exi>ose  it  to  sale,  ut  the  risk  qI 
the  flirst  purchaser,  as  prescribed  by  article  2589  C.  C.f 

Upon  a  more  careful  examination  of  the  articles  of  the  two  Codes 
and  the  jarisprudence  on  this  subject,  we  have  come  to  the  conclusion 
that  article  689  C.  P.  must  apply  in  such  sales. 

ATlick3  2d94  C.  C,  the  first  in  chapter  ten,  which  treats  ot  judicial 
sales,  declares  sales  which  are  made  by  authority  of  law  to  be  of  two> 
kinds: 
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First — Those  wliicli  .take  place  when  the  property  of  a  debtor  has 
been  seized  by  order  of  a  court, .  to  be  sold  for  the  purpose  of  paying 
the  creditor. 

Second — Those  which  are  ordered  in  matters  of  succession  or  par- 
tition. 

Aocording  to  this  classification  or  divi^on,  it  seems  that  all  judicial 
sales,  that  is,  those  made  through  the  intervention  of  courts  pf  justice,, 
most  fall  within  one  or  the  other  of  these  two  kinds. 

The  next  article  (2595)  declares  that  judicial ,  soles  are  subject  to  the- 
roles  laid  down  in  chapter  nine  for  public  sales  in  general,  in  all  such 
things  as  are  not  contrary  to  the  formalities  expressly  prescribed  for 
sneh  sales,  and  with  the  modifications  contained  in  the  articles  fol- 
lowing: f  "«»  tout  ce  qui  n'cst  pas  contraire  aux  formalites,  parti cuUerc- 
mcnt preserite pour  ces  sortes  de  vcntcs,  et  en  outre  satif  les  modijlcaiions 
ci-aprksJ') 

In  chapter  nine  of  the  Code,  embracing  articles  2579  to  2593,  and 
referred  to  in  the  above  article,  the  sale  by  auction  (or  public  sale)  is^ 
defined  to  be  that  which  takes  place  when  the  thing  is  offered  publicly 
to  be  sold  to  whoever  will  give  the  highest  price,  aud  it  is  declared  to- 
be  either  voluntary  or  forced;  voluntary  when  the  owner  himself 
offers  his  property  for  sale  in  this  manner;  forced,  when  the  law  pre- 
scribes this  mode  of  sale  for  ccrtoin  property,  such  as  that  of  minora  f 
it  must  be  made  through  the  ministry  of  a  pnblic  ofiicer  appointed  for 
the  purpose;  and  whether  voluntary,  or  forced^  is  subjected  to  the 
rules  prescribed  or  mentioned  in  said  chapter.  It  is  further  declared 
therein  that  the  sale  by  auction,  as  it  is  made  by  officers  of  justice,  (as 
distinguished  from  a  public  officer,  mentioned  above)  is  treated  of  sep- 
arately, under  the  tide  of  judicial  sales,  in  chapter  ten,  already  referred 
to;  and  among  the  rules  laid  down  in  chapter  nine,  for  pnblic  sales  in 
general,  is  the  one  in  article  2589,  which  says:  *'  In  all  cases  of  sale  by 
auction,  if  the  person  to  whom  the  ac^udication  is  made  does  not  pay 
the  price  at  the  time  required,  agre<^ably  to  the  .two  preceding  articles,, 
the  seller,  at  the  end  of  ten  days,  and  after  the  customary  notices,  may 
iigain  expose  to  public  sale  the  thing  sold,  as  if  the  first  adjudication 
had  never  been  made,"  and  it  will  be  at  the  risk  of  the  first 
porchaser. 

The  question  now  arises,  is  there  any  formality  prescribed  for  the 
sale  of  ceded  property,  different  from  or  (contrary  to  this  rule,  as  cou- 
tcmplated  by  article  2595,  quoted  above  ? 

Article  2180  provides  that  all  sales  of  ceded  property  must  be  made 
on  the  same  terms  and  under  the  same  formalities  tliat  property  seized 
on  execution  is  sold ;  but  this  sale  is  made  by  the  syndics,  or  some 
person  appointed  by  them,  at  public  auction.  The  act  of  1826,  p.  1.%^ 
sec.  3  (re-enacted.in  1855,  p.  437,  sec.  29),  authorizes  the  creditors  to 
change   the  terms  and  conditions,    but    not  the    formalities.      The 


Digitized  by  VjOOQIC 


48  SUPREME  COURT  OF  LOUISIANA, 

Mew  OriMas  Hntaal  Inaimmoo  ComiMtny  v.  Soddock  uaA  Baitoj. 

formality  for  the  sale  of  "property  seized  on  execution,^  as  to  the 
particnlar  now  nnder  consideration,  is  found  in  article  689,  C.  P.;  and 
«ince  the  case  of  Lafon  v.  Smith,  3  L.  473,  decided  in  1831,  it  has  been 
held  that  this  article  evidently  contemplates  an  immediate  exposure' 
again  to  sale,  if  the  purchaser  at  the  first  offering  fails  to  comply  witli 
the  terms ;  but  not,  however,  at  the  risk  of  the  said  first  pui*chascr. 
See  19  L.  308,  and  authorities  tliere  cited. 

In  the  case  of  Stout  v,  Voorhies,  4  L.  392,  the  opinion  was  expressed 
that  article  2589  C.  C,  is  particularly  applicable  to  voluntary  sales,  as 
also  article  2588.  The  sale  in  proceedings  under  a  voluntary  surrender 
is  not  a  voluntary  sale.  It  is  a  judicial  sale,  ordered  for  the  purpose 
of  paying  the  creditors,  as  expressed  in  article  2594,  and  is  governed, 
as  to  the  formalities  to  be  observed,  by  the  Code  of  Practice  regulatiu<; 
sales  of  property  seized  on  execution,  although  conducted  or  control Ictl 
by  the  syndic. 

The  next  question  is  as  to  plaintiff's  right  to  retain  the  price  bid 
and  claim  tlie  sale  to  be  completed  by  the  acyudication  which  wn> 
made  to  their  agent  at  the  first  offering.  This  we  have,  in  our  furmui 
opinion,  answered  adversely  to  their  pretensions,  and  we  adhere  to 
that  opinion.  The  agent  should,  at  least,  have  paid  the  proportion  oi 
his  bid  due  on  the  concurrent  mortgage. 

As  to  the  reconventional  demand  of  the  syndic  for  the  difference 
between  the  amount  of  the  bid  by  plaintiff's  agent  and  that  for  which 
the  property  was  sold,  we  must  say  that  it  seems  to  be  based  cm  thi 
theory  that  the  second  sale  was  one  a  la  foUe  cnc/t^re,  in  which,  how- 
ever, tlie  syndic  and  the  said  agent  were  mistaken ;  and  if  the  contort 
were  only  between  the  plaintiffs  and  tiie  syndic,  their  pleadings 
might  force  a  different  conclusion  as  to  the  acUudication  to  the  said 
agent.  The  syndic,  from  the  allegations  and  admissions  of  his  answer, 
and  ^is  notice  to  the  agent,  intended  the  second  sale  to  be  made  at  the 
risk  of  the  first  purchaser,  who  was  justified  in  declaring  that  sucli  a 
sale,  on  the  same  day,  was  illegal,  and  his  principals  can  not  be  held 
responsible  to  the  syndic  for  any  loss  resulting  from  such  a  declanitiou. 
The  conduct  of  the  agent  at  the  second  offering  can  not  be  said  to  Ik> 
factious  or  malicious,  and  the  fact  that  he  and  the  syndic  were  in 
error  as  to  the  formalities  to  be  observed,  can  not  change  tlie  real 
character  of  the  sale,  or  affect  the  rights  of  the  third  purchaser  at  the 
second  offering. 

The  judgment  of  the  lower  court  against  the  plaintiffs  on  tlie  syndic's 
reconventional  demand  for  this  sum,  must  be  reversed. 

It  is  therefore  ordered  that  the  decision  heretofore  rendered  by  us 
be  set  aside,  and  it  is  now  ordered  that  so  much  of  the  judgment 
appealed  from  as  condemns  the  plaintiffs  to  pay  the  syndic  the  sum  of 
twelve  hundred  dollars  be  reversed,  and  that  in  other  respects  it  be 
affirmed.     Costs  of  appeal  to  be  paid  by  the  syndic. 

Chief  Justice  Ludeling  and  Justice  Wyly  absent. 
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No.  2447.— -State  of  Louisiana,  ex  rel.  Nathan  Schwab,  v.  The      ji|g  jM 
Judge  of  the  Second  Judicial  District.  ' 

From  a  Jadgmcnt  of  the  District  Court  suspending  the  sheriff  fh>m  oiBce  under  the  act  of  188S, 
No.  133»  the  party  suspended  must  shov  by  oTidonce  to  entitle  him  to  a  suspensive  apped 
th&t  the  amonnt  involved  is  above  five  hundred  dollars. 

In  order  t^  obtain  the  writ  of  mandamus  to  compel  the  District  Judge  to  grant  a  suspen- 
sive appeal  firom  a  judgment  suspending  him  fkom  office,  the  relator  must  show  that  he  has 
made  the  requisite  proof  of  the  amount  involved  before  the  Judge  a  9U0  to  give  the  appoUato 
court  jurisdiction.    Diamond  v.  Cain,  20  An.  675. 

An  affidavit  or  other  proof  made  in  the  Supreme  Court  on  the  application  for  a  mandamus,  will 
not  authorize  the  issuing  of  the  writ 

The  valtto  of  the  books,  papers,  fixtures,  and  ftimiture  of  the  sheriff's  office  can  not  be 
estimated  In  determining  the  interest  necessary  to  give  the  Supreme  Court  jurisdiction  of 
the  appeal  ftt>m  a  judgment  suspending  him  firom  office. 

APPLICATION  for  a  Writ  of  Mandamus.— Parish  of  Jefferson. 
Preston  <&  Lahatt  r.nd  Alex,  Walker,  for  relator.    Don  A.  Pardee,  . 
Judge.  ^ 

lIowELL,  J.  This  is  an  application  for  a  writ  of  mandamus  to 
compel  the  judge  of  the  Second  Judicial  District  Court  for  the  parish 
of  Jefferson  to  grant  the  relator  a  suspensive  appeal  from  a  judgment 
suspending  hii  •  from  the  discharge  of  his  duties  as  sheriff  of  said 
parish,  repdered  in  a  proceeding  instituted  in  said  court  against  the 
relator  under  and  by  virtue  of  act  No.  123  of  18(58,  entitled  '^  An  Act 
defining  riore  particularly  the  duties  of  sheriffs,  coroners,  constables 
and  clerks  of  courts,  and  providing  penalties  for  their  failure  to  perform 
their  duties  and  for  contempt  of  court,  and  the  power  of  judges  over 
such  officers,'-  for  default,  refusal  and  neglect  to  perform  his  official 
duty  aa  sheriff. 

T'  p  judge,  in  answer  to  the  rule  herein,  states  the  following,  among 
other  reasons  to  justify  his  conduct,  to  wit : 

"  If  said  proceedings  be  of  a  civil  nature,  or  of  a  nature  of  which  this 
court  could  take  cognizance,  the  amount  involved  in  tlie  cause  was  not 
snffioient  to  confer  jurisdiction ;  the  question  at  issue  in  said  proceed- 
ings was,  default  or  no  default  on  the  part  of  relator  as  sheriff  in  the 
performance  of  his  official  duties;  the  suspension  from  office  was  a 
mere  sequence  of  the  default,  or  a  penalty  imposed  for  said  default  -, 
the  value  of  the  office  from  which  the  relator  was  suspended  by  the 
judgment  constitutes  no  criterion  of  the  right  of  appeal,  as  these  pro- 
ceedings are  not  and  were  not  a  contestation  for  the  office  itself;  no 
one  is  claiming  the  office  in  these  proceedings  adversely  to  the  relator. 

**No  affidavit  has  ever  been  filed  or  proof  administered  at  the  time 
eaid  suspensive  appeal  was  prayed  for  or  since,  in  the  inferior  court, 
on  which  to  base  the  right  of  appeal,  so  far  as  amount  is  concerned.'* 

In  the  petition  for  appeal  presented  to  the  judge  a  quo  the  relator 
alleged  that  '*  a  final  judgment  has  been  rendered  suspending  him  from 
exercising  his  office,  and  by  consequence  depriving  him  of  his  fees  and 
emoluments  of  office,  which  amount  to  a  sum  exceeding  five  hundred 
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dollars ;  that  the  original  proceeding  herein  involved  a  matter  in  dispute 
exceeding  five  hundred  dollars,  and  that  the  judgment  moreover  ordered 
the  transfer  of  personal  property  belonging  to  petitioner  worth  over 
five  hundred  dollars,  to  his  (so-called)  successor  in  office." 

These  allegations  wore  not  supported  by  the  affidavit  of  the  petitioner 
or  other  evidence,  beyond  what  was  in  the  record,  which  shows  that 
the  question  at  issue,  the  matter  in  dispute,  was  whether  or  not  the 
petitioner  had  performed  his  duty  as  sheriff  in  the  matter  before  tho 
court.  The  judge  found  that  he  had  not,  and  rendered  judgment 
enforcing  the  penalty  prescribed  by  the  fourth  section  of  said  act  No. 
123,  to  wit :  Suspension  from  tho  discharge  of  the  duties  of  his  office 
until  the  action  of  the  Legislature  be  had  in  the  premises  according  to 
law ;  and  farther,  that  the  said  office  of  sheriff,  fixtures  and  papers 
thereof,  be  surrendered  instanter  to  the  fficer  hereafter  to  be  designated 
by  the  court,  as  provided  by  said  section.  The  judgment  does  not 
order  the  surrender  or  transfer  of  any  personal  property  belonging  to 
the  relator,  but  simply  the  fixtures  and  papers  /  the  sheriJTe  office 
(with  said  office),  in  which  fiixturos  and  papers,  as  has  been  held,  he  has 
not  such  a  pecuniary  interest  as  to  confer  jurisdiction  on  this  court; 
and  there  is  no  evidence  that  the  fees  and  emoluments  of  the  office, 
during  the  suspension,  would  be  worth  over  five  hundred  dollars,  and 
there  is  nothing  in  the  law  to  inform  the  judge  on  this  subject.  We 
are  not  aware  of  any  law  or  any  relation  between  a  judge  and  a  sheriff 
which  would  make  tlie  former  know  the  amount  of  the  latter's  fees  in 
any  given  time.    Those  are  matters  of  proof. 

If  we  look  to  the  matter  strictly  in  dispute  in  this  controversy,  it  is 
difficult  to  see  any  basis  for  the  right  of  appeal.  If  we  look  to  the 
penalty  imposed  as  a  criterion  of  the  right  of  appeal,  there  was  othing 
before  the  judge,  at  the  time  the  appeal  was  prayed  for,  by  which  the 
amount  involved  was  established  or  could  be  ascertained.  The  mere 
allegations  of  tho  petitioner  were  not  sufficient,  and  the  judge  was 
justified  in  refusing  the  appeal.  See  State  v.  Legarde,21  An.  18;  State 
ex  rcl.  Crcagh  v.  Judge    f  Seventh  Judicial  District. 

It  was  in  the  power  of  the  petitioner  and  relator  to  adduce  the 
necessary  proof,  and  having  failed  to  do  so,  he  has  no  legal  ground  to 
complain  of  tho  judge  in  refusing  the  appeal. 

But  it  is  contended  that,  because  the  relator  has  made  an  affidavit 
before  tliis  court,  that  the  judgment  works  him  an  irreparable  injury, 
involves  his  right  to  an  offic  )  worth  over  five  hundred  dollars,  fees  and 
emoluments  over  five  hundred  dollars,  and  personal  property  in  said 
office  worth  over  five  hundred  dollars,  and  that  the  matter  in  dispute 
exceeds  five  hundred  dollars,  this  court  has  jurisdiction,  and  he  is 
entitled  to  the  writ  of  mandamus. 

This  is  by  no  means  a  legal  eequitn/'.  It  is  only  where  appeals  have 
been  granted  and  motions  aro  made  in  this  court  to  dismiss  them  for 
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irant  of  jarisdiction  as  to  amonnt,  that  appellants  have  been  permittccl 
in  certain  cases,  to  establish  by  their  ex  parte  oath  that  the  matter  in 
dispute  exceeds  five  hundred  dollars.  This  rule,  however,  has  never 
been,  and  should  not  be,  applied  in  applications  for  mandamus  to 
compel  the  inferior  judge  to  grant  an  appeal.  Non  constat  that  he 
would  refuse  ii  the  proper  affidavit  or  proof  were  presented  to  him. 
And  it  is  only  when  the  judge  wrongfully  refuses  an  appeal  that  a 
mandamus  should  issue  to  him.  If  he  had  a  good  reason,  at  the  time, 
for  his  refusal,  he  is  not  at  &ult,  and  we  can  not  sanction  the  practice  of 
applying  to  this  court  for  these  summary  writs,  when  parties  have 
failed  to  put  themselves  right  in  the  inferior  tribunals  before  coming  to 
OS.  In  this  case  the  judge  a  quo  refused  the  appeal  expressly  on  the 
ground  that  the  record  does  not  show  that  an  appealable  amount  ia 
involved. 

It  the  case  of  the  State  ex  rel.  Cain  v.  The  Judge  of  the  Sixtli  Dis- 
trict Court,  20  An.  575,  the  affidavit  was  presented  in  the  first  instance 
to  the  inferior  judge,  and  came  up  to  this  court  as  a  matter  passed  on 
by  the  judge  below.  To  adopt  the  rule  contended  for  in  this  respect, 
would  be  to  exercise  original  jurisdiction  in  this  court. 

We  are  constrained  to  the  conclusion  that  the  district  judge  has 
stated  a  sufficient  reason  to  justify  his  conduct,  and  that  the  complaint 
of  the  petitioner  should  be  dismissed  at  his  costs,  and  it  is  so  ordered. 

Chief  Justice  Ludeling  and  Justice  Wyly  absent. 


No.  1731. — The  Ursuline  Nuns  v,  John  Connelly,— mechanics'  and    T^    6i 
Traders'  Bank,  and  Walter  G.  Robinson,  garnishees.  '  — .iofi 

Partnership  assets  pledged  to  a  creditor  of  the  partnership  can  not  be  seized  by  gamishment 
process  for  an  individual  debt  oi  one  of  the  partners. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.     TMard,  J. 
A.  Boberi,  for  plaintiff  and  appellee.   Eamlolpli,  Singleton  d;  Browne^ 
for  garnishees,  appellants. 

Taliaferro,  J.  The  plaintiffs,  having  a  judgment  against  the 
defendant,  took  out  process  of  garnishment  against  the  bank  and 
Walter  Gr.  Robinson.  The  answers  of  the  garnishees  disclosed  that 
the  defendant,  Connelly,  had  pledged  to  the  bank  a  certificate  of  stock 
amounting  to  $5640,  as  collateral  security  for  the  payment  of  two 
thousand  doUars  loaned  to  George  Connelly  &  Co.  by  the  bank,  for 
which  it  held  the  promissory  note  of  the  firm,  John  Connelly  being  one 
of  the  partners.  Robinson,  the  president  of  the  bank,  stated  in  one 
of  his  answers  that  at  the  request  of  George  Connelly,  a  member  of  the 
firm,  the  certificate  was  transferred  to  Robinson,  individually,  with  the 
understanding  that  he  was  to  hold  the  same,  and  out  of  the  proceeds  to 
pay  in  the  first  place  the  two  thousand  dollars  loaned,  and  the  balance^ 

Digitized  by  VjOOQ IC 


52  SUPREME  COUUT  OP  LOUISIANA, 

The  UranUAe  Nuns  v.  John  Oonoeliy. 

if  any,  to  be  applied,  as  bo  upderstood  it,  to  the  indebtedness  of  George 
Connelly  &  Co.  to  him  individually,  the  amount  then  owing  to  him 
exceeding  nineteen  thousand  dollars.  He  further  stated  the  firm  of 
George  Connelly  &  Co.  is  hopelessly  insolvent,  and  that  it  owes  the 
Mechanics*  and  Traders^  Bank,  Cruzat,  the  cashier,  and  himself  nearly, 
if  not  quite,  one  hundred  thousand  dollars.  That  he  may  safely  answer 
that  John  Connelly,  the  defendant,  individually,  owns  no  part  of  the 
scrip  pledged;  that  it  belonged  to  the  firm  of  George  Connelly  &  Co., 
and  was  transferred  as  stated.  He  claims  a  privilege  upon  this  part- 
nership asset,  which,  he  avers  is  superior  to  any  claim  of  the  creditors 
of  individual  members  of  the  firm.  Cruzat,  the  casliier  of  the  bank, 
answered  on  the  part  of  the  bank,  and  his  answers  are  in  substance  the 
same  as  those  of  Robinson.  The  answers  of  the  garnishees  were  tra- 
versed. On  the  traverse  John  Connelly,  the  defendant,  swore  that  no 
transfer  by  John  or  George  Connelly  of  the  scrip  was  ever  made,  except 
the  one  to  the  bank;  and  he  connected  with  his  testimony  a  receipt  by 
Cruzat,  the  cashier,  for  the  scrip,  which  sets  forth  that  it  was  received 
from  George  Connelly  &  Co.,  and  was  to  be  returned  to  them  on  pay- 
ment of  their  note  for  the  loan  of  two  thousand  dollars.  Ho  added : 
**  My  brother  never  made  any  transfer  of  this  certificate,  to  my 
knowledge." 

The  judgment  of  the  lower  court  was  in  favor  of  the  plaintifFs.  It 
decreed  a  sale  of  the  scrip,  and  directed  that  the  proceeds  should  be 
applied,  first,  to  pay  the  debt  of  two  thousand  dollars  and  interest  duo 
the  bank,  the  remainder  to  tlie  plaintiflPs'  judgment  against  the 
defendant.     The  garnishees  have  appealed. 

We  think  the  judgment  erroneous.  The  scrip  or  certificate  for  $5640 
was  a  partnership  asset,  and  pledged  to  pay  a  partnership  debt.  A 
very  large  indebtedness  of  the  commercial  partnership  of  George  Coa- 
nelly  &  Co.  to  Cruzat,  the  bank  and  Robinson,  is  shown;  and  also  that 
the  x^artnership  is  insolvent.  Robinson's  evidence  makes  it  pretty  clear 
that  George  Connelly,  one  of  the  partners,  caused  the  scrip  to  be  trans- 
ferred to  Robinson,  in  order  that  he  might  be  paid  on  his  own  individual 
claim  against  the  firm  whatsoever  might  remain  of  the  proceeds  of  the 
scrip  after  paying  the  two  thousand  dollar  note.  John  Connelly,  in  his 
testimony,  contradicts  this  statement  of  the  second  transfer  of  the 
asset  pledged,  but  qualifies  it  materially  in  the  close  of  his  testimony. 
The  plaintiffs,  we  think,  fail  to  show  that  the  garnishees  have  anything 
in  their  possession  belonging  individually  to  the  defendant.  The  scrip, 
belonging  to  the  partnership,  and  pledged  for  vastly  more  than  its 
amount  for  the  payment  of  partnership  debts,  can  not  be  seized  for 
an  individual  debt  of  one  of  the  partners. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
l^ie  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  garnishment  proceeding  taken  by  plaintiffs  be  dismissed 
at  their  cost. 

Rehearing  refused 
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No.  1732. — L.  N.  Baldv^in  v,  A.  A,  Green  and  Robt.  Pitkin. 

If  no  legal  ground  is  shown  for  the  appeal,  the  apx>ellant  will  bo  condemned  to  pay  damages  for 
flrivoloos  appeal,  when  prajed  for  by  the  appellee. 

APPEAL  fi-om  the  Third  District  Court  of  New  Orleans.  Tlieard,  J» 
Hyams  &  JorMSj  for  plaintiff  and  appoUee.  MUlcr  <&  Huntington, 
for  defendant  and  appellant. 

WvLY,  J.  The  defendant,  Robert  Pitkin,  appealed  from  a  judgment 
against  him  as  indorscr  of  a  promi%ory  note  made  by  the  defendant^ 
A.  A.  Green.  The  defense  was  a  general  denial.  It  appears  from  the 
record  that  the  note  was  duly  protested,  and  notice  of  dishonor  was 
regularly  served  on  the  appellant  personally.  The  appellee  has  asked 
for  damages  for  frivolous  appeal,  and  they  should  be  awarded  him. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed* 
and  that  appellee  recover  of  the  appellant  one  hundred  and  fifty  dollars 
damages  for  frivolous  appeal. 


No.  1820.— Citizens'  Bank  of  Louisiana  v,  M.  Condran. 

A  written  docnment  on  which  a  suit  is  based  must  govern,  where  there  is  a  variance  between  it 
and  its  desoiption,  but  the  court  wlU  not  award  more  than  is  claimed  in  the  petition. 

In  a  case  where  the  note  draws  eight  per  cent,  interest,  and  the  petition  only  cli^ms  six,  tho 
Supremo  Court  will  not  compute  the  interest  at  eight  per  cent,  so  as  to  give  it  jurisdiction 
of  the  sppeaL 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  Tli^ard,  J. 
Armand  Fitot,  for  plaintiff  and  appellant.  Budd  &  G rover,  for 
defendant  and  appellee. 

Howell,  J.  The  claim  in  this  case,  as  set  out  in  the  petition,  is  for 
$380,  the  amount  of  a  promissory  note,  and  six  per  cent,  interest  from 
the  twenty-first  February,  1863.  Judgment  was  rendered  for  the 
principal  and  interest  as  claimed,  from  which  the  defendant  has 
appealed. 

The  appellee  suggests  that  this  court  can  not  entertain  jurisdiction, 
as  the  sum  demanded  did  not,  at  the  date  of  instituting  the  suit,  exceed 
five  hundred  dollars. 

In  answer  to  this,  the  defendant  contends  that  as  the  note,  which  is 
made  a  part  of  the  petition,  bears  eight  instead  of  six  per  cent,  interest, 
it  must  control  the  description  of  it  in  the  petition,  and  fix  the  amount 
in  dispute,  which,  at  that  rate  of  interest,  exceeds  five  hundred  dollars. 

The  authorities  cited  by  him  sustain  the  position  that  a  written  docu- 
ment, on  which  a  suit  is  based,  must  govern  when  there  is  a  variance 
between  it  and  its  description,  and  that  a  plaintiff  may  avail  himself 
of  that  fact ;  but  they  do  not  go  so  far  as  to  compel  the  court  to  give 
him  more  than  he  asks.  In  this  case  the  plaintiff  has  asked  for  only 
six  per  cent,  interest,  which,  added  to  the  principal,  does  not  make  tlu; 

Digitized  by  VjOOQIC 


54  SUPREME  COURT  OF  LOUISIANA, 

OitizeitB'  Bank  of  LonJsiMUt  v.  M.  Gondrmn. 

sum  demanded^  at  the  institution  of  the  suit,  exceed  $500.  This  coort 
is  consequently  without  jurisdiction.  See  the  case  of  Wolf  v.  Witherell, 
just  decided,  and  the  authorities  there  quoted. 

It  is  therefore  ordered  that  the  appeal  herein  bo  dismissed,  at  the 
costs  of  the  appellant. 

Chief  Justice  Ludeling  and  Justice  Wyly  absent. 


No.  190G. — Katiiman  v,  Walters. 

17o  action  Um  to  rccoTor  rent  for  the  lease  of  *  boose  to  be  used  u  a  brotboL 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  T1i6ard^  J. 
Collins  d;  Wooldridge,  for  plaintiff  and  appellee.  B.  Egan,  for  C. 
C.  Sampson,  intervener,  appellee.  L.  Madison  Day,  for  defendant, 
appellee.  McCay  cfc  Luzenhxirg^  for  Ellen  Broas,  intervener  and 
appellant. 

Howe,  J.  We  find  no  reason  to  disturb  the  judgment  of  the  District 
Court  in  this  case.  The  allegation  that  the  claim  of  the  intervener  for 
rent  was  founded  upon  a  contract  reprobated  by  law — ^the  hiring  of  a 
house  to  be  used  as  a  brothel — seems  to  be  sustained  by  the  evidence. 
The  claim  for  rent  was  therefore  properly  rejected. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
at  the  costs  of  appellant. 

Chief  Justice  Ludeling  and  Justice  Wyly  absent 


No.  24G3. — State  of  Louisiana,  ex  rcl.,  etc.  v.  James  R.  Head. 

The  insertion  of  the  name  of  a  Judge  in  a  citation  vrhoao  ti:lc  to  office  is  in  dispute,  wfll  not 

invalldAto  the  petition  or  citation. 
In  a  conteot  for  office  under  the  act  of  the  General  Aaeembly  of  1888,  No.  IM,  either  party  hoa 

a  right  to  a  trial  by  Jury,  and  if  a  epedal  term  is  ordered,  the  Judge  miy,  when  required  by 

either  party,  order  a  special  Jury  to  try  the  cause. 

APPEAL  from  the  District  Court,  parish  of  Bienville.  Lciois,  J. 
N.  J.  Sandlin,  District  Attorney.  L,  2?.  Waikms,  for  plaintiff  and 
appellee.    U.  Gray  and  B.  W.  Bearcc,  for  defendant  and  appellant. 

HowEy  J.  This  case  came  before  us  at  the  term  held  in  Natchitoches, 
in  August  last,  and  was  remanded  to  be  proceeded  with  according  to 
law.  See  21  An.  p.  550.  It  now  comes  up  a  second  time  on  appeal  from 
a  judgment  against  the  defendant. 

The  exception  of  the  defendant,  *'  that  the  petition  was  not  addressed 
to  a  competent  judge,  being  addressed  to  the  honorable  John  L.  Lewis, 
as  shown  by  the  attestation  of  the  citation,  who  was  not  judge  of  the 
Eleventh  Judicial  District  at  the  time  said  citation  was  issued  or  at  the 
time  the  petition  was  filed/'  was  properly  overruled.  The  petition  was 
addressed  ''to  the  honorable  judge  of  the  Eleventh  Judicial  District  of 
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the  State  of  Lottkiana,  holding  sessions  in  and  for  the  parish  of  Bien- 
ville." The  address  was  sufficient ;  and  we  fail  to  perceive  how  tho 
insertion  in  the  citation  of  the  name  of  a  judge  whose  title  to  the  ofii'*' 
is  in  dispute  could  invalidate  the  petition.  The  name  of  a  judge  forms 
no  part  of  a  citation,  and  will  be  regarded  as  surplusage.  C.  P.  179; 
fiemken  v.  Farmer,  3  Bob.  155;  and  it  certainly  can  not  be  held  to 
modify  the  terms  of  a  petition. 

The  exception  that  the  residence  of  the  plaintiff  and  of  the  defendant 
is  not  set  forth  in  the  petition,  was  equally  without  merit. 

In  the  view  we  have  felt  constrained  to  take  of  this  case,  it  is  unneces- 
sary to  pass  upon  the  other  exceptions. 

The  defendant,  in  his  answer,  prayed  for  a  trial  by  jury,  but  tho 
judge  a  quo  refused  to  allow  the  same.  In  this  we  tliink  there  was 
error.  The  act  of  1868,  No.  156,  under  which  this  action  was  instituted, 
no  where  depriyes  the  defendant  of  the  general  right  to  a  jury.  It  is 
provided  by  the  thirteenth  section  •*  that  all  the  cases  coming  under 
the  provisions  of  this  law  may  be  tried  before  a  judge  of  the  district 
in  chambers,  or  at  a  special  term  called  by  said  judge,  on  legal  notice 
being  given  the  parties  interested ;  and  if  required  by  either  party  the 
judge  may  order  a  special  jury,  to  be  summoned  according  to  law,  to 
try  such  case.''  We  apprehend  the  meaning  of  this  section  to  be  tliat 
the  cause  may  be  tried  in  cliambers  if  neither  party  asks  for  a  jury,  but 
if  a  jury  be  prayed  for,  it  will  be  necessary,  when  a  speedy  trial  is 
desired,  and  a  regular  term  is  not  in  session,  to  appoint  a  special  term, 
and  to  summon  a  jury  therefor  under  the  power  conferred  by  the  last 
clause  of  the  section. 

For  the  reasons  given,  it  is  ordered  that  the  judgment  appealed  from 
be  reversed,  and  the  cause  remanded  for  a  new  trial,  according  to  law. 

Chief  Justice  Ludeling  and  Justice  Howell  absent. 


No.  1779. — Jeannie  Douglas  v.  Ellen  Raab. 

[n  a  suit  to  recover  poesession  of  fumltare,  evidence  is  not  admlaaible  on  the  port  of  the 
defendant  to  show  a  payment  on  the  fnmitnre  to  a  third  party  at  the  instance  of  tho  plaintiff, 
under  ttie  plea  of  dation  en  payement;  nor  ia  evidence  admissible  to  prove  that  the  owner  is 
indebted  to  third  parties  for  the  famiture,  where  the  title  is  not  put  at  issue  by  the  answer. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.     Tliiard,  J. 
CoUens  dt  Wooldridgey  for  plaintiff  and  appellee.    B.  D.  Blosaman, 
Jr.,  for  defendant  and  appellant. 

Taliafebro,  J.  The  plaintiff  brings  this  suit  to  recover  from 
defendant  a  lot  of  household  furniture  which  she  alleges  the  defendant 
is  in  possession  of  and  illegally  withholds  from  her.  She  also  claims 
two  hundred  dollars  from  defendant  for  the  use  of  the  furniture. 

The  defendant,  in  her  answer,  pleads  a  dation  en  payement,  averring 
that  the  furniture  was  given  to  her  by  plaintiff  in  discharge  of  a  debt 
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which  the  plaintiff  owed  her.  The  defendant  annexed  to  her  answer  a 
detailed  account  showing  varions  items,  amoanting  to  $474  75. 

The  plaintiff  had  judgment  decreeing  the  restoration  of  the  furniture, 
and  also  for  the  sum  of  one  hundred  and  twenty  dollars  and  costs  of 
suit.    The  defendant  has  appealed. 

There  are  four  bills  of  exception  in  the  record.  We  consider  it 
unnecessary  to  examine  more  than  two  of  them.  One  of  these  was 
taken  to  the  order  of  the  court  sustaining  the  objection  made  on  part 
of  the  plaintiff  to  the  introduction  of  testimony  to  show  that  defendant 
had  paid  a  third  party,  at  the  instance  of  plaintiff,  for  a  part  of  the 
furniture ;  and  that,  by  consent  of  the  plaintiff,  the  portion  of  the 
furniture  so  paid  for  should  become  the  property  of  the  defendant. 

The  objection  was  properly  overruled.  The  defendant,-  by  her 
answer,  distinctly  acknowledged  title  in  the  plaintiff,  and  only  claimed 
under  an  express  transfer  of  that  title.  The  plaintiff's  title  to  the 
furniture  was  not  in  issue.  It  was  immaterial  to  the  defendant  from 
whom  the  plaintiff  had  acquired  the  property,  or  what  she  gave  for  it. 

The  defendant  offered  testimony  to  prove  the  correctness  of  tlie 
account  annexed  to  her  answer,  and  the  indebtedness  of  plaintiff  for 
the  same.  This  was  objected  to  by  plaintiff,  and  the  objection  was 
sustained  by  the  court,  and  we  think  correctly.  It  was  irrelevant.  The 
answer  raised  no  question  of  title,  alleged  no  privilege,  and  contained 
no  demand  for  a  money  judgment,  but  simply  a  dation  enpay^nent. 

We  gather  from  the  evidence  that  the  plaintiff  rented  a  room  from 
the  defendant  and  boarded  with  her  a  short  time.  That  she  left  New 
Orleans  for  Galveston,  and  after  remaining  there  about  a  month, 
returned  to  New  Orleans.  The  plaintiff's  furniture  was  in  possession 
of  the  defendant  when  the  plaintiff  left  for  Galveston,  and  so  remained 
until  after  her  return,  when  this  controversy  arose. 

The  nature  And  character  of  that  possession  is  the  principal  matter 
or  inquiry  in  this  case.  In  her  answer  the  defendant  avers  ownership 
under  the  alleged  dation  cnpayement,  but  the  evidence,  we  think,  does 
not  sustain  this  allegation.  In  fact,  the  plaintiff's  own  testimony  is 
strongly  against  it.  .  The  statements  of  two  witnesses,  whose  oppor- 
tunities of  knowing  what  passed  between  the  parties  were  good,  are  to 
the  effect  that  "  Miss  Douglas  put  her  furniture  with  Mra.  Raab  for  what 
she  owed  her."  One  witness  said  that  she  heard  plaintiff  say  she 
wanted  Mrs.  Roab  to  be  satisfied  and  keep  the  furniture,  and  that  Mrs. 
Raab  replied  she  would  be  satisfied,  but  would  rather  have  the  money. 
Mrs.  Raab  herself  several  times  stated  in  her  testimony  that  the  furni- 
ture was  placed  in  her  possession  until  the  plaintiff's  bill  was  paid; 
that  she  told  plaintiff  she  should  have  her  furniture  back  when  she 
paid  the  debt.  Afterwards,  when  called  to  the  stand  a  second  time, 
she  swore  directly  to  the  dation  enpayementy  in  direct  contradiction  of 
her  previous  statements.     Three  other  witnesses  testified  to  the  de- 
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fettdont'B  deelarotion  tliat  Miss  Doaglas  owed  her^  and  that  she  woqld 
giye  up  the  furniture  when  she  was  paid. 

The  plaintiff's  own  evidence,  entirely  ignoring  the  alleged  dation  tn 
payementf  is  siistained  by  that  of  five  witnesses,  and  this  array  of  proot 
determines  the  case  in  favor  of  the  plaintiff. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts. 

Chief  Justice  Ludeling  and  Justice  Howell  absent. 


No.  1861.— George  D.  Pritchett  v.  Wm.  G.  Cotle. 

A  party  claiming  property  must  recover  on  the  atrengtli  of  hia  own  title,  rathor  than  on  th& 
woakneas  oi  hia  adyersaiy's. 

APPEAL  from  Fourth  District  Court,  parish  of  Orleans.     Thiard,  J. 
Cooley  iSc  Fhillips,  for  plaintiff  and  appellant.    J.  McConnell,  for 
defendant  and  appellee. 

Ludeling,  C.  J.  George  D.  Pritchett  instituted  this  suit  against 
William  G.  Coylo  to  recover  certain  personal  property  which  said 
Pritchett  alleges  he  had  purchased  from  one  Thompson. 

It  is  nnnecessary  to  notice  all  the  questions  which  have  been  dis- 
cussed by  counsel,  or  to  pass  upon  all  the  grounds  of  defense  set  up  ia 
the  answer. 

It  suffices  to  ascertain  that  the  plaintiff  has  failed  to  establish  any 
right  to  the  property  in  question.  The  title  under  which  he  claims  is 
a  fraudulent  simulation,  conferring  no  ownership  whatever. 

The  evidence  shows  that  Mrs.  Titterton  was  the  partner  of  Thomp- 
son in  the  coal  and  wood  business ;  that  Thompson  bought  wood  and 
coal  of  the  defendant,  and  that,  failing  to  pay,  he  undertook  to  secure 
his  debt  by  transferring  the  property  in  controversy  to  him,  subject  ti> 
certain  conditions.  It  is  unnecessary  to  consider  now  whether  this  ac: 
was  a  sale,  a  dation  enpayement  or  pledge,  or  neither,  or  wliether  it  had 
any  validity  whatever,  for  the  plaintiff  must  recover  on  the  strengtli 
of  his  own  title. 

With  a  full  knowledge  of  all  the  facts  connected  with  this  transfer, 
the  plaintiff  took  a  written  act  of  sale  from  Thompson  to  the  property 
in  his  own  name,  and  gave  as  the  price  thereof  a  note  for  $8000,  which 
was  given  to  Mrs,  Titterton,  plaintiff's  wife's  grandmother ;  and  not- 
withstanding the  note  was  payable  on  demand,  payment  thereof  has 
never  been  demanded.  Pritchett  states  he  does  not  know  whether 
the  note  is  in  existence  or  not.  He  further  explains  the  consideration 
of  the  sale :  **  I  agreed  to  give  him  $8000  as  the  price  of  the  sale.  I 
was  to  agswne  his  indebtedness  to  Mrs.  Titterton,  which  was  near  that 

sum."    Pritchett  states  further:     "The  sale  of  the  twenty-first  of 

November,  1666,  from  Thompson  to  me,  was  originated  by  me,  but 
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ndviaed  by  my  oohbsoL  I  ftuggeated  it  to  my  counsel  and  he  adviaed 
it.  I  can  not  say  that  I  had  spoken  to  Thompson  on  the  subject,  or 
43aggeBted  it  to  him,  before  I  had  consulted  with  my  eoansel."  •  •  * 
^'  I  insisted  upon  his  giving  me  a  bill  of  sale.  He  said  he  would  do  it.'' 
•  •  •  "I  wanted  to  protect  Mrs.  Titterton's  interest."  •  •  •  "I 
^nerally  attented  to  Mrs.  Tittcrton's  business." 

The  evidence  in  the  record  leaves  no  doubt  on  our  minds  that 
Pritchett's  name  has  been  interposed  to  try  to  subserve  the  interests  of 
his  relaUon  and  j^rincipal^  Mrs.  Titterton,  who  was  not  able  to  success- 
fully claim  the  property  of  the  partnership  of  which  she  was  a  member, 
from  the  defendant,  who  was  a  creditor  of  that  partnership;  and  that 
he  has  no  interest  in  or  right  to  the  property  in  controversy. 

The  judgment  of  the  District  Court  was  correct,  except  in  allowing 
damages.    The  claims  for  damages  were  discontinued  by  consent. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
avoided  and  reversed.  It  is  further  adjudged  and  decreed  that  the 
plaintiff's  demands  be  rejected ;  that  the  injunction  be  dissolved ;  that 
the  plaintiff  pay  costs  of  the  District  Court,  and  the  defendant  and 
iippellee  pay  the  costs  of  appeal. 


i«e    56| 

1-'^  ^^1      No.  2297.— Police  Jury,  Pabish  of  Jefferson,  Right  Bank,  v.  J.  J. 

Tabdos. 

Tho  act  of  Uio  LogislAtaro  approvod  Febraaty  17th,  18O0»  conflrmlng  the  ti^[>ointmeint  of  * 
Board  of  Levee  Commissioners  which  had  been  previously  made  by  tho  Oovemor,  and 
authorizing  the  appointment  of  others,  when  their  terms  of  oi&ce  expired,  repealed  all  former 
laws  authorising  the  parochial  authorities  to  construct  levees  at  tho  cost  and  expense  of  the 
firont  and  riparian  proprietors  of  the  lands  leveed. 

After  the  passage  of  the  act  of  seventeenth  of  Februarj%  18C6,  the  parish  can  not  force  the 
firont  proprietor  to  pay  the  cost  of  ^o  levee  which  she  has  ordered  to  be  constructed  along 
his  front  line. 

The  repeal  of  a  repealing  clause  does  not  revive  the  act  repealed. 

APPEAL  from  Second  Judicial  District.  Chas,  B,  Singleton,  J.  ad  hoc. 
Bradford,  Lea  <&  Fiwaeij,  for  plaintiff  and  appellant.  Edward  2>. 
White,  for  defendant  and  appellee. 

Taliaferro,  J.  The  police  jury  of  the  parish  of  Jefferson,  right 
bank,  sues  the  defendant  to  recover  317,526  60  expended  by  that 
parish,  as  alleged,  in  constructing  a  new  levee  on  the  margin  of  the 
Mississippi  river  in  front  of  the  defendants  plantation.  The  plaintiff 
prays  recognition  and  enforcement  of  the  lien  and  privilege  accorded 
by  law  upon  the  land  for  the  construction  and  repairs  of  levees  made 
by  the  parish  at  the  expense  of  the  proprietor. 

The  answer  denies  the  right  of  the  plaintiff  to  require  from  him  pay- 
ment for  the  work  alleged  to  have  been  done  in  the  construction  of  a 
new  levee  on  his  land.  He  denies  the  alleged  necessity  of  the  work ; 
.avers  that  he  is  not  owner  of  the  entire  tract  of  land  alleged  to  have 
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beeA  leveed  by  the  parish  of  Jefferson ;  that  the  work  was  not  done  in 
compliance  with  the  requirements  of  law  and  the  terms  npon  which 
the  a^JQdication  of  tiie  alleged  contract  was  made. 

There  was  judgment  in  fdvor  of  the  defendant,  and  the  plaintiff  has 
appealed. 

Prior  to  an  act  of  the  Legislature  approved  February  17,  1S66, 
entitied  '^An  Act  to  confirm  and  ratify  tlie  appointment  of  levee  com- 
missioners provisionally  made  by  the  Governor  of  the  State,  and  to 
continue  their  functions,"  front  proprietors  on  the  Mississippi  river 
irere  required  to  construct  the  necessary  levees  and  embankments 
along  their  front  lines  on  the  margin  of  the  river  at  their  own  cost; 
sad  in  default  thereof,  the  required  work  might  be  done  at  their  expense 
by  the  parochial  authorities. 

It  will  be  necessary  in  the  investigation  of  this  case  to  inquire, 
whether  the  act  of  seventeenth  February,  1866,  repeals  the  former  laws 
Id  relation  to  the  obligation  of  the  front  or  riparian  proprietors  to  con- 
struct at  their  own  cost  the  necessary  levees  on  their  lands;  and  to 

I         consider  the  question  raised  by  the  pleadings,  whether  the  act  of  Feb- 

I         mary  17,  186G,  was  enacted  for  a  special  and  temporary  purpose,  and 

I         expired  in  March,  18G7,  or  whether  it  continued,  and  is  still  in  force. 

I  It  seems  that  in  1865  the  Governor  of  the  State,  appreciating  the 

importanee  of  immediate  repairs  of  the  levees,  and  in  some  instances 
of  constructing  new  ones,  appointed  a  board  of  levee  commissioners  to 
snperintend  the  subject.    As  tliis  act  was  done  under  the  exigencies  of 

I  the  time,  just  after  the  close  of  the  war,  during  which  the  levees  on 
thd  Mississippi  had  been  mudx  broken  down  and  damaged,  it  was 
deemed  necessary  for  the  Legislature,  when  it  a-asembled,  to  ratify  th^ 
Govemor^s  action  in  the  matter,  which  was  without  legal  authority. 

The  act  recites  (section  second):  *'  That  the  said  levee  commissioners 
are  authorized  and  empowered  to  continue  their  functions  until  super- 

I  scdcd  by  such  levee .  commissioners*  as  may  be  established  by  law,  or 
until  otlierwise  ordered  by  the  Legislature,  provided  the  term  of  office 
of  said  commissioners  shall  expire  at  the  end  of  the  next  regular 
session  of  the  Legislature." 

It  is  contended  that  this  act  merely  ratified  the  Governor's  appoint- 
ment of  commissioners,  and  that  it  had  its  effect  and  expired  at  the 
end  of  the  next  regular  session  of  the  Legislature.  On  the  other  hand, 
it  is  argued  that  the  act  established  a  continuous  board  of  levee  com- 
missioners, the  individual  members  of  which  might  be  changed,  and 

I         tlieir  term  of  office  from  time  to  time  expire. 

This  latter  view  of  the  question  we  are  inclined  to  adopt.  The 
Legislature  might,  at  any  time  previous  to  the  end  of  its  next  regular 
session,  have  superseded  the  first  appointment  of  commissioners  by 

I  appointing  their  successors,  and  it  does  not  follow,  had  it  thought 
proper  to  do  so,  that  the  last  appointees  would  have  become  /kinetua 
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officio  at  the  time  fixed  for  the  expiration  of  the  tenn  of  oiBce  of  the 
first  board.  The  act  declared  that  the  persons  appointed  by  the 
Governor  should  go  ont  of  oflice  at  a  stated  time,  if  not  otherwise 
previously  provided  for }  but  it  does  not  declare  that  other  commis- 
sioners should  not  be  appointed  and  hold  their  office  beyond  the  terra 
fixed  for  the  duration  of  office  of  the  first  commissioners.  In  this 
opinion  we  think  we  are  sustained  by  the  contemporaneous  and  subse- 
quent construction  of  the  act. 

The  Legislature  adjourned  in  18G7  without  having  taken  any  actioB 
on  the  subject.  Governor  Wells,  after  the  adjournment,  proceeded  t6 
appoint  another  set  of  commissioners.  These  were  removed  by  order 
•of  General  Sheridan,  and  afterwards  otlier  commissioners  were 
appointed  by  Governor  Flanders,  with  the  sanction  of  the  military 
4iuthority.  The  act  of  the  Legislature  of  the  twenty-sixth  of  March, 
1867,  authorizing  the  issuing  of  bonds  to  the  amount  of  four  millions 
of  dollars  for  levee  purposes,  prescribes  various  duties  to  be  performed 
by  'Hhe  board  of  levee  commissioners,"  recognizing  thereby  the  exist- 
ence of  such  a  board,  and  looking  to  a  continuance  of  a  board  of  that 
character  for  an  indefinite  period.  The  Legislature  was  on  the  eve  of 
a^oumment  when  tliis  act  passed.  The  term  of  office  of  the  first  board 
expired  in  a  few  days  afterwards.  It  was  impossible  that  that  board 
of  commissioners  was  looked  to,  to  perform  duties  which  could  only  be 
performed  months  and  years  afterwards.  It  seems  clear  that  the  Legis- 
lative and  executive  branches  of  the  State  Government,  as  well  as  the 
military  commander,  looked  to  the  act  of  the  seventeenth  of  February, 
1866,  OS  continuing  in  force  after  the  adjournment  of  the  Legislature  at 
the  end  of  March,  1867 

That  act  pi*ovldos  that  'Hhe  scid  board  of  Icveo  commissioners  shall 
have  the  full  power  to  let  out  the  contracts  for  the  building  and  repairs 
of  all  levees  in  the  State  which,  in  their  judgment  are  necessary  to 
protect  the  alluvial  lands  from  being  overflowed.  They  shall  have  the 
entire  control  and  management  of  the  levees  let  out  by  them,  with  the 
power  to  prescribe  and  regulate  tlie  dimensions  and  specifications  of  the 
levees  to  be  built,"  etc.  The  eighth  and  lost  clause  provides :  "  That 
all  laws  contrary  to  the  provisions  of  this  act  be  and  the  same  are 
hereby  repealed." 

By  act  of  the  Legislature  of  March  26, 1867,  seven  hundred  thousand 
dollars  were  appropriated  to  defray  the  expenses  of  building  levees  in 
accordance  with  contracts  made  with  the  levee  commissioners. 

The  former  laws,  then,  requiring  the  riparian  owners  to  build  levees, 
were  repealed  by  the  act  of  February  17,  1866.  Even  had  that  act 
expired  in  March,  1867,  the  laws  relating  to  levees  prior  to  its  passage 
and  contrary  to  its  provisions,  would  not  now  be  in  force,  unless  rein- 
stated by  later  legislation;  for  the  repeal  of  a  repealing  law  does 
not  revive  the  first  act.  We  do  not  see  that  any  re-enactment  of  these 
laws  has  been  made. 
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The  order  of  General  Sberidaiiy  under  date  of  August  30, 1867,  in 
regard  to  levies,  directs  the  levee  inspectors  to  notify  the  riparian 
proprietors  to  repair  and  strengthen  their  levees,  and  a  correct  account 
to  be  kept  of  all  the  expenses  of  repairs  of  levees  and  of  constructing 
new  ones,  to  the  end  that  all  work  of  that  kind  should  be  paid  for  ou^ 
of  the  proceeds  of  the  levee  bonds  issued  for  that  purpose.  The  spirit 
and  true  Intent  of  that  order  appears  to  be  in  consonance  with  the 
existing  laws  of  the  State,  especially  in  its  controlling  features,  and 
should  not  be  construed  as  intending  to  revive  the  former  laws  in  regard 
to  the  obligation  of  the  riparian  owners  to  build  and  keep  in  repair  the 
levees  on  their  lands  at  their  own  cost. 

The  legislation  on  the  subject  of  levees  since  the  late  war  has  m^'ni- 
festly  been  framed  with  reference  to  the  great  changes  which  have  been 
wrought  in  the  condition  of  the  country  by  the  late  war.  The.  vast 
expense  formerly  imposed  upon  the  riparian  proprietor  of  building 
the  heavy  embankments  necessary  on  the  Mississippi,  and  to  make 
continuous  repairs  upon  them,  would  now,  under  the  altered  state  of 
affairs  in  regard  to  capital  and  labor,  bo  utterly  ruinous.  Hence  the 
policy  was  a  wise  one  to  relieve  that  class  of  our  people  by  a  change 
of  the  laws  and  regulations  in  respect  to  the  levee  sj^stem. 

The  parish  of  Jefferson,  the  plaintiff  in  this  case,  appears  to  have 
acted  in  good  faith  in  the  matter  of  constructing  the  levee  on  the 
defendant's  land,  and  having  done  a  work  of  public  benefit,  might 
reasonably  expect  to  be  remunerated  for  it,  but  we  do  not  think  the  law 
will  authorize  it  to  coerce  payment  of  this  large  demand  from  the 
defendant. 

The  aVle  and  very  thorough  iuvcstigatipn  of  the  subject  by  the 
judge  ad  hoc  (the  judge  of  the  district  being  recused),  has  materially 
aided  us  in  arriving  at  the  conclusions  we  have  made,  and  we  concur 
fully  in  the  judgment  rendered  by  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts. 

Jusrtice  Wyly  and  Justice  Howell  absent. 


22     61 
tUO  788 

No.  2498. — State,  ex  rel.  Widow  and  Heirs  of  J.  H.  Pearson,  v.  The  ^2     6i 

Parish  Judge  op  the  Parish  op  Jbpferson.  120    am 

Where  the  heirs  have  been  legally  put  In  possession  of  the  estate,  by  a  Jadgment  of  the  conrf. 
the  property  can  not  afterwards  be  placed  under  the  contzol  of  an  executor  or  adminis- 
trator to  be  administered  as  succession  property. 

In  a  case  where  the  property  of  a  succession  has  been  legally  transferred  to  and  placed  in  the 
posnesaion  of  the  heirs,  a  writ  of  prohibition  will  lie  ftom  the  appellate  court  against  the 
pcobate  judgOb  pending  the  appeal  ttom  an  order  appointing  a  dative  testamentary 
executor. 

APPLICATION  for  Writ  of  Prohibition.— Pariah  of  Jefferson. 
Hornar  dt  JBenedieiy  for  relators.    Bruening,  Parish  Judge. 
TAXiAFERROy  J.    An  application  was  made  to  this  court,  by  the 
relatora,  on  the  fourteenth  December,  1869^  praying  for  a  writ  of  pro- 
hibition to  restrain  the  parish  judge  of  tfie  parish  of  Jefferson  from 
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proceedkig  farther  in  the  matter  of  a  petitioii  filed  in  the  jM'obato  court 
of  that  parish  by  one  Zuinglius  W.  McKay,  asking  to  be  appointed 
dative  testamentary  execator  of  John  H.  Pearson,  deceased.  The 
relators  set  np  as  ground  for  this  application  that  the  property  of  the 
succession  had^  before  this  application  of  McKay  was  presented,  passed 
into  the  possession  of  the  heirs  by  formal  decree  of  the  court  of  pro- 
bates of  the  parish  of  Jefferson ;  that  the  parish  judge  is  without 
jurisdiction,  there  being  no  proceeding  now  of  a  probate  character 
that  can  be  taken  by  creditors  or  others  in  relation  to  debts  or  claims 
that  may  have  existed  against  the  succession  of  Pearson.  An  order 
nisi  was  rendered,  and  the  Parish  Judge  filed  his  answer  in  conformity 
therewith,  setting  up  yarious  reasons  for  the  action  taken  by  him  in 
the  premises,  and  prays  that  the  writ  be  dismissed.  Two  questioua 
only  are  presented  in  this  case : 

First — ^Where  heirs  have  been  legally  put  in  possession  of  the 
property  of  an  estate,  can  the  property  afterwards  be  placed  under  the 
control  of  an  executor  to  be  administered  as  succession  property  f 

Second — Has  this  court  authority  to  issue  a  writ  of  prohibition  in 
this  case  f 

The  lacts  necessary  to  advert  to  in  order  to  a  solution  of  those  quee- 
tioBS'seem  to  be  these.  Pearson,  a  resident  of  Boston,  died  in  that 
city  in  April,  1862.  He  left  a  will,  which  was  duly  probated  in  Suffolk 
county,  Massachusetts.  In  January,  1868,  it  was  presented  to  the  pro- 
bate court  of  the  parish  of  Jefferson,  in  this  State,  and  an  order  was 
rendered  for  its  registration  and  execution.  In  February  following  an 
order  by  the  same  court  was  rendered,  putting  the  heirs  into  posses- 
sion of  the  property  of  the  decedent,  situated  in  that  parish.  The 
heirs  gave  public  notice  to  creditors  to  present  their  claims  against  the 
succession  for  settlement.  This  notice  was  given  by  three  several 
successive  publications,  within  thirty  days,  in  the  ofilcial  journal  oi 
the  parish  of  Jefferson,  the  first  insertion  having  been  made  Novem- 
ber 25,  1868.  McKay  filed  his  petition  November  19,  1869,  praying  to 
be  appointed  dative  testamentary  executor  of  the  succession  of  Pear- 
son, and  that  an  inventory  be  made,  etc.  It  appears  that  in  1853,. 
Pearson  bought  at  sheriff's  sale  a  number  of  lots  of  ground  in  the 
parish  of  Jefferson,  on  which  there  were  mortgages  in  fJAVor  of  third 
parties,  and  that  he  retained  in  his  hands  a  large  portion  of  the  price 
bid  to  pay  the  mortgages.  To  the  creditors  thus  entitled  to  a  part  of 
the  proceeds  of  sale,  if  any  such  creditors  remained,  at  the  time  the 
heirs  were  put  in  possession,  was  the  succession  bound,  and  not  to 
McKay,  who  it  is  not  pretended  is  a  creditor.  The  articles  1000, 1001, 
1002  and  1003  of  the  Code  6£  Practice  prescribe  the  course  to  be 
pursued  when  heirs  present  themselves  who  are  entitled  to  successions. 
Article  1003  provides  that,  *'  If,  from  the  examination  of  the  testimmiy 
produced  in  support  of  the  prayer  [that  the  curator  be  cited,  and 
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required  to  account  for  bis  administration],  the  judge  discovers  that 
the  petitioners  are  entitled  to  the  succession;  he  shall  put  them  into 
possession  of  it,  and  shall  direct  the  curator  or  executor  to  render  an 
account  ^rithin  a  reasonable  time,  to  be  fixed  by  him." 

Kow,  it  is  shown  that  the  heirs  of  Pearson  presented  themselves, 
satisfactorily  proved  their  right  to  the  succession,  and  received  the 
formal  order  of  the  court  to  be  put  into  possession.  They  further 
advertised,  after  being  put  in  possession,  for  creditors  to  present  their 
claims. 

The  fifth  section  of  the  second  chapter  of  title  third  of  t)ie  Code  of 
Praotiee  details  specially  the  mode  of  settling  successions.  The  first 
article  under  that  section  (numbered  083)  declares  that,  *'  all  debts  in 
money  which  arc  due  from  successions,  administered  by  curators 
appointed  by  courts  and  by  testamentary  executors,  shall  be  liquidated 
and  their  payment  enforced  by  the  court  of  probates  of  tlie  place 
where  the  succession  was  opened." 

Articles  995  and  996,  the  last  of  that  section,  arc  in  those  words : 
Article  095:  '^  What  is  said  in  this  section  in  relation  to  the  liquida- 
tion of  estates  only  applies  where  such  estates  are  administered  by 
curators  or  other  persons  appointed  by  a  court  or  by  testamentary 
executors.'*  And  Article  996 :  *'  The  case  is  different  when  such  estates 
are  in  possession  of  heirs,  either  present  or  represented  in  the  State^ 
although  all  or  some  of  these  heirs  be  minors ;  for,  in  such  cases,  the 
actions  for  debts  due  from  such  successions  shall  be  brought  before 
the  ordinary  tribunals,  either  against  the  heirs  themselves,  if  they  be 
of  age,  or  against  their  curators,  if  they  be  under  age,  or  interdicted.'* 
Applying  the  law  to  the  facts  of  this  case,  it  seems  clear  that  the  pro- 
ceeding taken  by  McKay  and  sustained  by  the  Parish  Judge,  is  one  not 
warranted  bylaw. 

The  probate  court  of  Jefferson  had  lost  all  jurisdiction  over  the 
succession,  which  was  no  longer  in  C8»e,  after  the  order  of  the  court 
putting  the  heirs  in  pos^esaion.  The  debts,  if  there  were  any,  followed 
the  property  in  tjie  hands  of  the  heirs,  and  they  could  be  proceeded 
against  only  in  the  ordinary  tribunals.  Being  utterly  without  juris- 
diction in  the  case,  all  the  reasons  assigned  by  the  judge  and  the 
arguments  presented  by  his  counsel  for  the  appointment  of  McKay 
dative  testamentary  executor,  fall  to  the  ground  at  once.  There  waa 
ao  necessity  for  an  executor  or  an  administrator,  and  there  could  be 
none  appointed.  Tlie  property  consists  entirely  of  real  estate,  and 
the  rights  of  the  creditors,  if  any,  were  in  no  manner  placed  in 
jeopardy  by  putting  the  heirs  in  possession.  TJic  judgment  putting 
them  in  possession  might  have  been  appealed  from  if  the  creditors  had 
good  grounds  for  supposing  their  rights  would  thereby  bo  endangered. 
No  creditor  is  complaining.  McKay,  it  is  not  shown,  or  even  pre- 
tended, is  a  creditor.     His  pretensions  arc  backed  up  by  references  to 
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authorities  to  show  that  an  individual  not  a  creditor,  and  witliont 
interest,  may  sometimes  be  appointed  an  executor  or  administrator — 
autborities  wholly  out  of  place  and  having  no  applicability  to  the 
present  case.  If  it  can  not  be  said  of  him  certat  de  lucre  captaiulo,  it 
may  at  least  be  remarked  that  he  evinces  a  rather  unusual  interest  in 
desiring  the  executorship  of  Pearson^s  estate,  an  interest  -which  it  is 
not  easy  to  perceive.  * 

The  second  inquiry  is,  whether  in  this  case  tliis  court  can  issue  a 
writ  of  prohibition  ?  It  is  contended  that  the  only  appeal  which  the 
relators  are  entitled  to,  is  a  devolutive -one.  That,  by  Article  580  of 
the  Code  of  Practice,  the  judgment  of  the  Parish  Court,  appointing 
McKay  dative  testamentary  executor,  must  be  provisionally  executed, 
notwithstanding  an  appeal  be  taken.  The  provisions  of  that  article 
are  founded  upon  the  assumption  that  injury  would  result  from  the 
want  of  a  tutor  to  minors,  of  a  curator  to  absent  or  interdicted  persons, 
or  of  a  succession,  or  of  a  syndic  of  creditors,  if  a  judgment  appoint- 
ing these  representatives  were  not  executed  provisionally,  and  hence 
they  form  exceptions  to  the  general  rule  in -regard  to  suspensive 
appeals.  But  these  exceptions  do  not  apply  where  no  injury  would 
result  if  no  appointment  were  made  in  any  of  the  cases  enumerated. 
We  see  no  possible  injury  that  could  result  to  any  party  if  the  order 
appointing  a  dative  testamentary  executor,  in  the  case  before  us,  were 
not  provisionally  executed.  We  have  been  shown  that  the  legal  and 
rightful  heirs  are  in  possession  of  the  property  by  a  formal  judgment 
of  the  proper  court ;  that  these  heirs  filed  a  peremptory  exception  to 
the  jurisdiction  of  the  court ;  that  this  exception  was  disregarded  and 
a  suspensive  appeal  denied.  The  appeal  in  this  case  involves  not  ouly 
the  appointment  of  a  dative  testamentary  executor,  but  the  right  of 
the  court  to  appoint  an  executor  at  all.  We  think  that  a  suspensive 
appeal  should  have  been  granted,  and  that  it  is  necessary  in  order  to 
the  efficacy  of  the  appellate  jurisdiction  of  this  court. 

It  is  therefore  ordered  that  tlie  writ  of  prohibition  in  this  case  be  made 
peremptory,  and  that  the  judge  of  the  Parish  Court  of  the  parish  of 
Jefferson  be  ordered  to  grant  the  relators  in  this  case  a  suspensive 
appeal,  returnable  according  to  law. 

Justice  Howell  and  Justice  Wyly  absent. 


No.  1873.— Robert  Moobb  v,  A.  Brixton. 

The  fkct  fbftt  the  holder  of  a  promissory  note  fklls  to  bring  suit  promptly  vifH  not  dlsdiarge  the 

indorser,  provided  notice  of  non-payment  is  given  at  maturity. 
Demand  of  payment  of  a  promissory  note  must  be  made  at  the  place  of  payment    Demand  at 

any  other  place  wiU  not  bind  the  Indorsor. 

APPEAL  from  Fourth  District  Court  of  New  Orleans.      TMard,  J, 
ffyams  dc  Jonaa^    for   plaintiff  and  appeUant.     Qiven  CampbeU^ 
for  defendant  and  appellee 
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.  Howe,  J.    The  defendanty  who  was  sued  as  indorser  of  a  promissory 
note,  claimed  that  he  was  discharged  : 

First — By  an  extension  of  time  granted  to  the  maker  without  his 
£0D8ent;  and^ 

Second — Because  lie  was  never  duly  notified  of  the  non-payment  of 
die  note,  nor  was  demand  of  payment  made  on  the  day  the  note 
tuAtared. 

It  appears  from  the  evidence  that  the  plaintiff  exercised  great  for- 
bearance towards  the  maker  of  the  note ;  but  ho  does  not  appear  to 
have  given  time,  so  as  to.  preclude  himself  from  suing,  or  to  suspend 
the  recourse  of  the  indorser,  in  case  the  latter  had  chosen  to  pay  and 
bring  suit  himself.  The  defendant  can  not,  for  this  reason,  complain 
or  be  exonerated.    Fortineaud  v.  Bossiere,  18  L.  471. 

Upon  the  second  ground  of  defense,  it  appears  that  on  the  day  the 
note  fell  due  it  was  presented  at  the  Canal  Bank,  in  New  Orleans,  where 
it  was  by  its  terms  payable,  by  the  notary,  and  payment  demanded  and 
refused,  there  being  no  funds  there  to  meet  it.  The  presentment  and 
demand  wore  duly  made.  The  bank  was  open,  its  employes  attending 
to  business,  and  we  are  not  aware  of  any  rule  of  law  which  wouM 
render  this  demand  undue  because  it  was  made  after  three  o'clock  p. 
s.  We  can  hot  presume  that  the  bank  was  closed  at  three,  when  the 
evidence  shows  that  it  was  open  after  that  time.  It  appears  that  before 
three  o^clock  'the  maker  of  the  note  came  to  the  Canal  Bank ;  inquired 
if  the  note  was  there ;  was  told  it  was  not ;  seemed  anxious  to  pay  it ; 
offered  to  deposit  the  money  with  the  note  clerk  if  the  latter  would 
give  a  receipt,  which  was  refused^  and  then  went  away,  leaving  an 
address  where  he  could  be  found.  The  notary  who  afterwards  made 
the  demand  at  the  Canal  Bank,  being  furnished  by  the  note  clerk  with 
this  address,  declined  to  go  to  the  place  to  which  Ke  was  thus  directed, 
and,  we  think,  properly.  The  note  was  payable  at  the  Cand  Bank, 
and  no  demand  at  any  other  place  would  have  justified  a  protest  and 
notice  of  dishonor.  It  was  the  duty  of  the  notary,  then,  to  present  it 
at  the  Canal  Bank ;  and  we  are  at  a  loss  to  know  on  what  principle  it 
ean  be  contended  that  the  giving  of  an  address  by  the  maker  to  the 
note  clerk,  or  by  the  note  clerk  to  the  notary,  could  impose  any  addi- 
tional legal  duty  on  the  latter. 

We  are  constrained  to  think  that  the  judgment  in  favor  of  the 
defendant  was  erroneous. 

It  is  therefoi'c  ordered  and  adjudged  that  the  judgment  appealed 
from  bo  avoided  and  reversed,  and  that  the  plaintiff,  Robert  Moore, 
recover  of  the  defendant,  A.  Britton,  the  sum  of  [one  thousand  and  five 
dollars  and  eighty-six  cents,  with  interest  at  the  rate  of  eight  per  cent, 
per  annum  from  March  16,  18G7,  and  costs  in  both  courts. 
9 


Digitized  by  VjOOQIC 


C6  SUPREME  COUBT  OF  LOUISIANA, 

DmyiM  T.  MMXWtXL 

No.  2494.— J.  M.  Davis  v.  Thoxas  L.  Maxwell. 

The  act  of  October  18, 1868,  relatiye  to  elections,  etc.,  Xo.  164,  luw  no  application  to  eleetiona 
held  before  ita  passage.  Under  the  acts  of  1856  and  18S6,  a  party,  wishing  to  contest  the 
election,  must  give  the  opposite  party  notice  within  tan  days  after  the  close  of  the 
election.  This  notice  would  be  in  time  if  glren  within  tea  days  after  proclamation  of  the 
result 

APPEAL  from  Fifth  District  Court  of  New  Orleans,  Leaumonty  .J. 
J.  Fisk,  for  plaintiff  and  appellant.  Breaux  oD  lenner,  for  defend- 
ant and  appellee. 

Taliaferro,  J.  Tlie  plaintiff  alleges  that  he  was  duly  elected 
sheriff  of  the  parish  of  Orleans,  at  the  general  election  held  on  the 
seventeenth  and  eighteenth  of  April,  1868,  but  owing  to  the  fraud,  mal- 
practices and  chicanery  used  in  the  counting  of  the  votes  cast,  and  in 
the  returns  and  reports  made  of  the  election,  his  competitor,  the 
defendant,  was  returned  as  elected,  and  that  he  was  wrongfully  and 
illegally  commissioned  as  sheriff,  and  exercises  the  duties  of  that  office 
contrary  to  the  true  intent  and  meaning  of  the  constitution  and  laws  of 
the  State.  He  prays  judgment  in  his  favor^  decreeing  that  he  bo 
declared  the  duly  elected  sheriff  of  the  parish  aforesaid,  and  that  he  be 
put  in  possession  of  the  said  office  accordingly,  and  that  he  recover 
from  tlio  defendant  twenty  thousand  dollars,  the  amount  of  income 
from  said  office,  of  which  he  has  been  deprived. 

The  defendant  filed  a  peremptory  exception  in  bar  of  plaintiff^s 
action  on  the  following  ground,  viz: 

^tr<f— That  plaintiff  has  not,  as  required  by  law,  given  notice  within 
ten  days  after  the  dose  of  the  election,  of  his  intention  to  contest  the 
election;  and  did  not,  within  the  required  time,  specially  set  forth  the 
grounds  of  contestation,  nor  has  he  offered  proof  of  having  given  such 
notice,  nor  has  he  even  alleged  it.  The  exception  was  sustained  and 
the  suit  dismissed.    The  plaintiff  has  appealed. 

The  plaintiff's  petition  was  filed  on  the  second  of  April,  18G9,  and 
citation  served  on  the  defendant  on  the  nineteenth  of  April  of  the  same 
year,  being  one  year  and  a  day  from  the  time  the  election  took  place. 
The  plaintiff  holds  that  the  act  of  the  Legislature  of  eighteenth  of 
October,  18G8,  relative  to  elections.  No.  164,  page  218,  repeals  all 
former  laws  in  regard  to  the  manner  of  contesting  elections  subsequent 
to  the  adoption  of  the  State  constitution  of  1868.  He  shows  further, 
that  proclamation  of  the  result  of  the  election  was  not  made  until  the 
fifth  of  Juno  following,  forty -five  days  after  the  election,  and  therefore 
it  was  impossible  to  give  the  notice  required,  file  the  petition,  and 
within  ten  days  from  the  close  of  the  election,  according  to  the  vets  oi 
1855  and  1856,  even  if  these  acts  were  in  force. 

We  conclude  the  provision^f  tlie  act  of  eighteenth  of  October,  1868, 
are  prospective  only;  and  that  the  laws  previously  in  force,  prescribing 
tiie  pi-oceedings  to  be  takcu  in  contested  elections,  go  veined  in  all 
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matters  of  that  character  prior  to  the  passage  of  the  act  of  eighteenth 
of  October,  1868.  As  the  plaintiff  could  not,  under  the  circumstances, 
have  commenced  proceedings  prior  to  the  official  promulgation  of  the 
result  of  the  election,  there  \ras  nothing  in  the  way  of  his  doing  so 
Tdthin  ten  days  afterwards.  We  think  he  has  failed  in  using  due 
diligence. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts. 


No.  1661>.— E.  R.  Beckwith  v.  G.  M.  Peirce  et  al. 

Parties  redding  on  opposlto  aides  oi  Uie  lines  of  military  oocnpatlon  daring  the  late  var  wero 
prohibited  from  carrying  on  trade  and  commercial  interoonrse  with  each  other,  and  aU 
contracts  or  obligations  resulting  from  snch  trade  or  intercoorse  are  nnll  and  void,  nnless 
it  is  shown  thrit  soch  trade  or  interoonrse  was  specially  authorized  by  the  trade  regulations 
prescribed  by  the  Secretary  of  the  Treasury  of  the  United  States. 

Where  Judgment  has  been  rendered  against  the  intervener  in  the  lowor  court,  and  no  appeal  is 
taken  thecefhmi,  and  the  other  parties  do  not  mske  the  intervenor  a  party  to  the  appeal,  the 
appellate  court  will  not  interlero  with  the  Judgment  of  the  court  below  on  the  intervention. 

APPEAL  from  Fifth  District  Court,  parish  of  East  Baton  Bouge^ 
Posey,  J.  White  di  Bobertson,  for  plaintiff  and  api>ellee.  Jhmn  & 
fferran,  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  The  plaintiff  sued  for  the  balance  due  on  an 
account  for  supplies  furnished,  during  the  year  1865,  for  the  use  of  the 
plantation  oi  the  defendant;  and  he  claimed  a  privilege  upon  the  crop 
raised  on  the  plantation  in  that  year.  At  the  instance  of  plaintiff,  the 
cotton  on  the  place,  and  twenty  bales  of  cotton,  founcf  in  the  possession 
ct  Jackson  &  Rosenfield,  were  sequestrated. 

The  defendant,  Peirce,  filed  a  general  denial  and  a  plea  that  he  and 
plaintiff  lived  on  different  sides  of  the  lines  of  military  occupation  at 
the  timie  the  trading  is  alleged  to  have  been  carried  on,  and  the  trading 
was  prohibited. 

Jackson  &  Rosenfield  allege  that  tliey  were  the  owners  and  possessors 
of  the  twenty  bales  of  cotton  at  the  time  they  were  sequestered,  and 
that  said  cotton  was  not  raised  on  defendant's  plantation.  Mrs.  Peirce, 
the  wife  of  the  defendant  intervened  and  claimed  that  the  property 
on  the  plantation  which  was  sequestrated,  belonged  to  her. 

There  was  judgment  in  favor  of  Jackson  &  Hosenfield,  dissolving 
the  sequestration  as  to  the  twenty  bales  of  cotton  claimed  by  them, 
and  against  the  plaintiff  for  six  hundred  dollars  damages. 

There  was  judgment  against  the  intervener  dismissing  her  interven- 
tion, and  in  favor  of  the  plaintiff  against  her  for  the  sum  of  five 
hvndred  and  eighty-four  dollars  and  twenty-four  cents,  with  interest 
at  tile  rate  of  five  per  cent,  per  annum  from  the  second  day  of  Novem- 
ber, 1865. 
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There  was  also  judgment  against  the  defendant  for  three  thousand 
and  thirty-two  dollars  and  seventy-six  cents,  with  five  per  cent. 
interest  thereon  from  second  of  November,  1865,  with  privilege,  to 
secure  payment  of  the  judgments  against  the  defendant  and  intervener 
on  the  cotton  raised  on  the  ''  Wilderness  Plantation."  The  defendant 
and  the  plaintiff  have  appealed. 

The  intervener  has  not  appealed;  neither  has  she  prayed  for  any 
amendment  of  the  judgment  against  her.  We  can  not  therefore 
interfere  with  the  judgment  against  her. 

The  evidence  establishes,  beyond  doubt,  that  the  twenty  bales  of 
cotton,  seized  in  the  possession  of  Jackson  &  Rosenfield,  belonged  to 
them,  and  were  not  raised  on  the  defendant's  plantation.  We  think  the 
proof  sustains  the  judgment  of  the  lower  court  in  favor  of  Jackson  & 
Rpsenfield. 

The  testimony  in  the  record  shows  that  the  account  sued  on  was,  in 
part,  made  during  a  time  when  trading  between  the  plaintiff  and 
defendant  was  prohibited  by  law,  as  the  former  resided  within  the 
Federal  lines,  and  the  latter  lived  within  the  insurrectionar}^  district. 
The  testimony  offered  to  prove  that  the  trading  between  the  parties 
was  carried  on  under  permits,  in  accordance  with  the  regulations  of 
the  Secretary  of  the  Treasury  of  the  United  States,  does  not  satisfy  us 
of  that  fact. 

Doyle,  one  of  the  clerks  of  plaintiff,  says :  **  Before  the  surrender 
it  was  necessary  to  obtain  permits  before  they  could  take  out  goods. 
Mr.  Beckwith  was  not  in  the  habit  of  allowing  goods  to  leave  his  store 
without  the  necessary  permits." 

Another  witness  says:  '* These  permits  were  generallif  produced, 
stating  that  the  goods  were  for  plantation  supplies." 

D.  W.  Lucas  says  :  *'  I  was  connected  with  the  Treasury  Department. 
To  obtain  permits  the  parties  were  to  live  within  ten  miles  of  town. 
They  were  allowed  enough  for  their  families.  In  obtaining  permits, 
pniti  'S  were  required  to  make  affidavit  that  the  supplies  were  for  their 
families  and  not  to  be  transferred.  Mr.  Beckwith  frequently  brought  list 
of  goods  that  he  wislied  to  send  out,  that  were  over  the  amount,  and  telling 
us  it  was  to  his  advantage,  would  persuade  us  to  give  the  permits,  saying 
he  would  be  responsible  that  it  was  all  right." 

E.  Purnell  says:  *'  Mr.  Peirce  received  a  great  many  shoes,  a  bale 
of  cotton,  wine  and  liquors.  He  received  no  salt.  The  shoes  he 
received  were  fine  shoes — morocco — the  greater  part  women's  shoes. 
There  were  a  good  deal  of  calicoes.  These  goods  were  sent  out  by  Mr. 
Beckwith  and  traded  off.  At  the  cessation  of  hostilities  many  of  these 
articles  were  left  on  the  hands  of  Mr.  Peirce." 

It  is  not  proved  positively  that  the  permits  obtained  were  for  any  of 
the  goods  charged  in  the  account  sued  on }  much  iess  does  the 
testimony  prove  that  permits  were  obtained  for  all  the  goods.     Beside 
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tJie  testimony  of  Lucas,  an  employe  of  the  Treasury  Department,  and 
the  testimony  of  Purnell  show  that  the  goods  were  sent  out  of  the  lines 
in  violation  of  the  regulations  of  the  Treasury  Department.  See  the 
case  of  the  Sea  Lion,  5  Wal.,  630. 

Besides  this,  the  plaintiff  has  failed  to  establish  the  correctness  of 
the  following  items  of  tlic  account  sued  on,  to  wit: 

Cash  paid  to  defendant  on  third  of  January,  1865 $2,000 

Cash  to  G.  M.  Peircc,  January  7 1 2,000 

Cash  to  G.  M.  Peircc,  January  12 800 

$4,800 
This  exceeds  the  balance  of  the  account  sued  for. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  against  the  defendant,  G.  M.  Peirce,  be  avoided  and 
reversed,  and  that  there  bo  judgment  against  the  plaintiff,  as  in  case 
of  nonsuit. 

It  is  further  ordered  that  the  judgment  in  favor  of  Jackson  & 
Rosenfield  against  the  plaintiflf,  and  the  judgment  in  favor  of  the 
plaintiff  against  the  intervener,  Mary  C.  Baker,  wife  of  G.  M.  Peirce, 
be  affirmed;  and  that  the  plaintiff  pay  all  the  costs  of  the  lower  courts 
except  those  created  by  the  intervention,  and  that  the  plaintiff  pay 
the  costs  of  this  appeal. 


On  Rehearing. 

HowELrL,  J.  A  rehearing  was  granted  in  this  case  only  so  far  as 
relates  to  the  items  of  the  account  sued  on  charged  subsequently  to 
the  twenty -fourth  of  May,  1865,  the  date  at  which  the  prohibition 
agaiost  trading  between  the  parties  ceased.  The  right  to  recover  for 
such  items  was  recognized  in  the  case  of  Williams  v.  Gay^  21  An.  110. 
The  balance  due  on  the  portion  of  the  amount  subsequent  to  said  date 
is  $1615  98,  from  which  shoidd  be  deducted  the  sum  of  $584  24, 
amount  of  the  judgment  affirmed  against  Mrs.  Peirce,  leaving  the 
sum  of  $1031  74  due  by  the  defendant,  G.  M.  Peirce,  and  for  which 
judgment  should  be  rendered  against  him. 

It  is  therefore  ordered  that  so  much  of  our  former  decree  as  reverses 
the  judgment  of  the  court  a  qua  against  the  defendant  and  givea 
judgment  against  plaintiffs,  as  of  nonsuit,  be  set  aside,  and  that 
plaintiffs  recover  of  defendant,  G.  M.  Peirce,  the  sum  of  $1031  74 
(instead  of  $3032  7Q,  allowed  by  the  court  below),  with  legal  interest 
thereon  from  November  2,  1865,  and  privilege  on  the  cotton  raised  on 
the  Wilderness  plantation  in  1865,  and  sequestered  herein,  to  be  seized 
and  sold  to  satisfy  this  decree  against  defendant;  and  that  as  thus 
amended  our  former  decree  remain  undisturbed. 
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Owners  of  the  Steamer  Oeneral  Quitman  v.  Packard. 


No.  2649.— OwTiERS  of  the  Steameu    Genebal   Quitman  t?.  Johk 
Q.  Packard. — Ober,  Atwater  &  Co.,  Intervenore 

Tho  iactor  or  commiaaion  merchant  has  a  lien  and  privlloge  on  the  crop  for  monesra  advanced 

to  aid  in  making  it    Acta  of  1867,  p.  851. 
Whore  tho  appeal  is  taken  for  delay  only,  damages  will  bo  awarded  tho  appellee  f ?r  friTolon^ 

appeal. 

APPEAL  from  Thirteenth  District,  Parish  of  Tensas.  Eoughy  J. 
Farmr  <Ss  Beeves,  for  plaintiffs  and  appellees.  Julius  Aroni,  for 
intcrvenors  and  appellants. 

Wyly,  J.  The  interveners  have  appealed  from  a  judgment  in  favor 
of  the  plaintiffs  and  against  the  defendant,  recognizing  their  privilege 
on  the  crops  sequestered  for  tho  cash  and  supplies  furnished  to  produce 
the  same  during  the  year  1868. 

Tlie  evidence  shows,  beyond  doubt,  the  correctness  of  the  plaintiflFs' 
demand,  and  that  they  have  a  privilege  on  the  crops  seized,  superior 
to  the  interveners,  who  show  no  privilege  wliatever. 

The  case  of  Willis  Wood,  administrator,  v.  L.  C.  Calloway — H.  K. 
Carter,  third  opponent,  21  An.  471,  relied  oo  by  the  interveners  and 
appellants,  to  show  that  no  privilege  is  allowed  on  the  crop  for  money 
advanced  to  the  planter,  docs  not  sustain  their  position  in  this  case. 

At  the  time  that  case  arose,  which  was  prior  to  the  act  of  twenty- 
eighth  of  March,  1867,  the  law  allowed  no  privilege  for  cash  advanced 
CO  produce  the  crop ;  but  in  the  case  before  us,  an  account  is  sued  on 
for  money  advanced  and  supplies  funiished  to  produce  the  crop  of 
]868.  Under  the  statute  of  1867,  referred  to,  the  privilege  exists  as 
well  for  cash  actually  advanced,  as  supplies  furnished  to  make  the 
crop.  Acts  1867,  p.  351.  The  evidence  fully  refutes  the  charge  of 
collusion  and  fi*aud  between  the  plaintiffs  and  the  defendant.  The 
plaintiffs  have  prayed  for  damages  against  the  interveners  for  taking 
a  frivolous  appeal,  and  we  think  they  should  be  awarded  them. 

It  is  therefoi*e  ordered  that  the  judgment  appealed  from  be  affirmed* 
witli  costs ;  and  it  is  further  ordered  that  plaintiffs  recover  of  the 
interveners  one  hundred  and  fifty  dollars  damages  for  frivolous 
appeal. 

Bchcaring  refused. 


No.  2587.— J.  C.  Van  Wickle  v.  Charles  Potdras. 

a  party  having  laid  the  foundation  for  the  introduction  of  secondary  evidence,  by  showing  the 
loss  of  the  original  docnments  sued  upon,  is  not  required  to  proTe  that  tho  original  note  or 
documents  had  aillxed  to  them  the  required  internal  revenue  stamps,before  evidence  oan  be 
received  of  their  contents. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Pointe  Coux>ee. 
MUler,  J.    Thomas  H.  Heices,  for  plaintiff  and  appellant.     U.  B. 
PhilUpSy  for  defendant  and  appellee. 

Wyly,  J.    The  plaintiff  has  appealed  from  a  judgment  rejecting  his 
demand  against  the  defendant,  based  on  a  promissory  note,  which. 
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together  with  tlie  oxiguial  pleadiDgs,  wna  lost  or  stol^i  from  the  derii:*a 
office,  prior  to  the  trial. 

The  jadge  decided  to  admil  secondary  evidence,  but  rejected  the 
copy  of  the  lost  note  and  the  evidence  of  the  witnesses  sapporting  it, 
because  it  did  not  appear,  and  the  plaintiff  failed  to  prove,  that  the 
lost  note  had  affixed  to  it  the  proper  internal  revenue  stamps,  the  court 
holding  that  it  was  incumbent  on  the  plaintiff  so  to  prove.  Thereupon 
the  counsel  of  the  plaintiff  offered  to  affix  the  necessary  stamps  to 
such  papers  as  remained  in  the  ease,  which  offer  being  rejected,  he  took 
a  bill  of  exceptions  to  the  ruling  of  the  court. 

It  appears  to  us  the  judge  erred.  The  note  and  the  original  plead- 
ings in  the  case  having  been  lost,  the  necessary  steps  were  taken  to 
permit  the  introduction  of  secondary  evidence,  which  the  judge  decided 
to  receive. 

Whether  the  lost  note  had  the  internal  revenue  stamps  affixed  or 
not  is  quite  immaterial;  that  note  was  not  offered  in  evidence  of  the 
debt;  other  evidence,  which,  under  the  circumstances,  was  admissible 
by  our  laws,  was  offered,  and  should  have  been  received. 

Without  expressing  any  opinion  as  to  the  constitutional  authority  of 
Congress  to  enact  laws  relative  to  the  competency  of  evidence  in  State 
courts,'  or  its  authority  to  declare  a  note  inadmissible  as  evidence  of  a 
debt  in  a  State  court  unless  certain  internal  revenue  stamps  are  affixed 
to  it,  we  will  remark  that  there  is  no  act  of  Congress  that  we  are  aware 
of  requiring  stamps  before  a  debt  can  be  established  by  secondary 
evidence.  We  know  of  no  law  forbidding  the  introduction  of  secondary 
evidence,  otherwise  admissible,  because  the  party  offering  it  may  bo 
unable  to  prove  that  the  lost  note  was  duly  stamped. 

The  other  objections  to  the  introduction  of  the'evidcnce  are  unworthy 
of  consideration.    Plaintiff's  bill  of  exceptions  was  well  taken. 

It  is  therefore  ordered  that  this  case  be  remanded  for  new  trial,  and 
to  be  proceeded  in  according  to  law,  and  that  appellee  pay  costs  of 
this  appeal. 


No.  2652. — Andrew  B.  Htnes  v.  Police  Jury  op  Madison  Parish. 

An  leknowledgmeBt  or  waiver  by  the  parish  treasurer,  of  a  warrant  or  dsim  against  the  parish,  ^ 
win  not  operate  an  interraptlon  of  prescripUon,  unless  it  is  shown  that  he  was  dnly  author-  V 
izsd  to  mike  such  waiver. 

Aa  ondiBSnoe  of  the  police  Jury,  authorizing  the  president  to  waiTo  prescription  of  debts  against 
the  pariah,  wiU  not  protect  the  holder  of  a  warrant  sgainst  the  plea  of  prescription,  although 
it  has  been  duly  acknowledged  by  the  treasurer.  Under  such  an  ordinance,  the  president 
alone  is  competent  to  make  the  waiver. 

APPEAL  from  the  Thirteenth  Judicial  District,  parish  of  Madison. 
Hough,  J.     B.  D,  Farrar,  for  plaintiff  and  appellant.     G,  P. 
Dooees,  parish  attorney,  for  appellee. 

Taliaferro,  J.    This  suit  is  brought  on  five  parish  warrants.    Tlie 
plea  of  prescription  is  made.    Four  of  the  five  warrants  are  admitted 
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to  be  prescribed.    The  contest  is  only  as  to  one  of  them,  in  regard  to 
which  the  plaintiff  aims  to  show  prescription  is  interrupted.    The 
warrant  reads  thus : 
'*No.  859. — The  State  of  Louisiana,  parish  of  Madison. 
^  $750.    The  treasurer  of  the  parish  aforesaid  pay  the  order  of  A.  It. 
Hynes,  for  bridge  across  Joe's  bayou,  seven  hundred  and  fifty  dollars 

and cents.    Ordinance  at  April  session,  1870. 

"JOSIAH  STAMBOROUGH, 

*'  President  of  the  Police  Jury. 
"Attest:    John  T.  Mason,  Clerk. 
''Eidimond,  La.,  Juno  7,  1861." 

Across  the  instrument  is  written : 

'*  Not  paid  for  want  of  funds.    December  26,  1862. 

"A.  E.  ADAMS,  Treasurer. 
"  Indorsed :   R.  Hynes.     Presented  September  13,  1867. 

"E.  B.  TOWN,  President  Police  Jury." 

It  is  shown  that  since  the  late  war  the  police  jury  of  the  parish  of 
Madison,  in  order  to  avoid  costs  and  expenses  that  might  arise  from 
the  bringing  of  suits  against  the  parish,  authorized  its  president  to 
waive  prescription  on  all  obligations  against  the  parish,  not  already 
prescribed ;  and  Town,  at  that  time  president,  testifies  that  his  indoi-se- 
ment  on  the  warrant,  at  the  time  it  was  presented,  was  made  for  the 
purpose  intended  by  the  ordinance.  The  question  now  arises,  what 
bearing  has  the  treasurer's  act  in  relation  to  the  plea  of  prescription  ? 
The  warrant  bears  date  June  7,  1861,  and  on  the  twenty-sixth  of 
December,  1862,  he  writes  across  its  face,  **Not  paid  for  want  of 
funds."  If  this  is  to  be  considered  an  acknowledgment  of  the  validity 
of  the  claim  that  is  binding  on  the  parish,  then,  five  years  not  having 
intervened  between  the  twenty-sixth  of  December,  1862,  and  tlie  thir- 
teenth of  September,  1867,  the  obligation  is  not  prescribed.  But  there 
is  no  authority  shown  in  the  treasurer  to  acknowledge  claims  against 
the  parish.  His  duties  are  defined  and  specific;  and  the  authority  to 
acknowledge  debts  against  the  parish,  or  to  waive  prescription  is  not, 
so  far  as  shown,  among  them.  The  fact  that  the  police  jury,  by  formal 
ordinance  for  that  purpose,  empowered  the  president  of  that  body  to 
make  snch  acknowledgment  and  waiver,  indicates  that,  in  the  opinion 
of  that  body,  its  treasurer  had  not  the  right.  An  agent^s  acknowledg- 
ment of  a  debt  will  interrupt  prescription,  if  his  authority  be  express 
or  fairly  implied  from  the  character  of  the  agency.  We  think  such 
authority  in  the  parish  treasurer  is  not  to  be  inferred  from  the  nature 
of  his  functions.  We  conclude,  therefore,  that  tlie  plea  of  prescription 
must  prevail. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  Judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts* 

Rehearing  refused. 
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No.  ^46.— Parham  &  Blount  v.  Estates  of  V.  E.  &  E.  K.  Ogle. 


In  the  abseuco  of  proof  to  tho  contrary,  the  Sapreme  Court  will  presume  that  the  Judge  a  quo 

required  proof  of  the  siguAture  of  letters  before  receiying  them  in  evidence. 
The  testimony  of  one  witDosa,  corroborated  by  letters  of  the  debtor,  is  suAdant  to  establish  a      Ilis'^Ml 

claim  above  five  hundred  dollars. 


32      78 
Ossel 


APPEAL  from  Thirteenth  District  Court,  parish  of  Tensas.  Hough,  J. 
Tliomas  P.  Clinton  and  Wm,  P.  Mellen,  for  plainti£fo  and  appellees* 
Bcevc  Jjcwis,  for  defendant  and  appellant. 

WrLT,  J.  The  defendants  have  appealed  from  a  judgment  on  default 
made  final  against  them  on  an  account  for  $1480  38,  with  five  per  cent, 
per  annum  interest  thereon  from  the  first  day  of  January,  18G7. 

The  objection  urged  in  this  court  is,  that  the  account  was  only  proved 
by  the  evidence  of  one  witness^  also,  that  the  signatures  to  the  letters 
adduced  in  evidence  were  not  proved,  and  were  therefore  improperly 
received  by  the  judge  a  quo. 

We  find  in  tho  record  no  note  of  evidence ;  but  it  appears  that  the 
district  judge  admitted  the  letters  in  proof.  In  the  absence  of  proof 
to  tho  contrary,  we  will  presume  the  judge  did  his  duty,  and  required 
proof  of  the  signatures  before  receiving  the  letters  in  evidence. 

The  evidence  of  the  witness,  corroborated  by  the  letters,  establishes 
beyond  doubt  the  correctness  of  plaintiff's  demand. 

It  is  therefore  ordered  tliat  the  judgment  appealed  from  be  afiirmed^ 
with  costs. 

Rehearing  refused 


No.  2341.— P.  F.  Thomas  v.  C.  L'Hote  et  al. 

If  a  contract  of  building  has  been  dissolved  by  tho  death  of  the  undertaker,  and  the  proprietor 
accepts  the  work  done  and  materials  furnished,  he  must  account  to  the  heirs  for  their  value 
in  the  proportion  they  bear  to  the  price  agreed  upon  for  tho  construction  of  the  entlro 
building. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  IMardj  J» 
Baucis  dc  Michinard,  for  plaintiff  and  appellee.  E.  Schmidt,  8am- 
bola  &  DucroG,  Murphy  &  Lambert  and  Hymxin,  Wallace  d:  ITandlin,  for 
defendants  and  appellants. 

Howe,  J.  The  plaintiff  alleges  that  on  the  twentieth  of  September, 
1867,  lie  made  a  wiitten  contract  with  Charles  Crampon,  whereby  the 
latter  bound  himself  to  build  for  the  former  a  house  and  dependencies 
for  tho  price  of  $7000 ;  that  Crampon,  who  had  delayed  the  work,  and 
failed  to  deliver  the  liouse  at  the  stipulated  date,  died  in  February, 
1863;  that  his  wife  and  heirs,  declining  to  complete  the  work  under  tho 
contract,  and  making  no  claim  thereunder,  he,  the  plainniff,  kept  the 
work  which  had  been  done,  and  such  portion  of  the  materials  as  had  been 
aetuallif  used  toward  the  erection  ot  the  buildings,  and  completed  the 
work  according  to  the  contract  after  an  estimate  of  the  probable  cost ; 
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that  previous  to  Crampon's  death  ho  had  paid  him  $3000;  and  that  in 
oompleting  the  buildlDgs  he,  the  plaintiff,  hAd  expended  on  account  of 
the  balance  of  the  price  the  sam  of  $3300,  and  was  entitled  also  to  a 
farther  credit  of  $25  for  a  dstom  not  famished  as  stipulated ;  leaving 
thus  the  sum  of  $675  duo  on  the  contract  of  $7000. 

He  farther  alleged  that  after  Crampon's  death  he  received  attested 
accounts  or  notices  of  claims  for  work  alleged  to  have  been  done  and 
materials  famished  during  Crampon's  lifetime^  by  a  number  of  per- 
sons, whose  names  are  set  forth,  and  who  are  made  defendants  herein ; 
and,  denying  any  i>ersonal  liability,  he  deposited  the  sum  of  $675  in 
court,  in  order  that  the  defendants  might,  controdietorily  with  each 
other,  establish  their  claims  and  their  several  pro  rata  shares  to  this 
fund. 

The  principal  allegation  of  the  defendants  is,  that  the  amount  of  the 
work  done  by  Crampon,  and  of  materials  furnished  and  prepared  at 
the  instance  of  plaintiff  for  the  building,  was  worth,  at  the  time  of 
Crampon's  death,  fully  $4500,  relatively  to  the  price  of  $7000  stipulated 
for  the  whole  building;  and  that  the  balance  of  the  work  to  be  done 
and  materials  to  bo  furnished  could  and  should  have  been  done  and 
f umislied,  conformably  to  the  specifications  of  the  contract,  for  the  sum 
of  $2500,  so  that  the  amount  which  the  plaintiff  should  have  held  for 
distribution  should  be  decreed  to  be  $1500,  instead  of  $675. 

There  was  judgment  in  favor  of  the  plaintiff  as  to  the  amount  due 
by  him,  $675,  which  was  ordered  to  be  distributed  |>ro  rata  among  the 
defendants.  From  this  judgment  the  defendants,  L'Hote,  Demoruelle, 
Hacker.  Mahoncy,  Stucke,  and  Lagrange  have  appealed. 

The  question  to  be  solved  in  this  case  is  conceded  to  be  correctly 
stated  in  the  defendant's  brief,  and  is  this : 

'*  What  was,  at  the  time  of  Crampon's  death,  the  value  of  the  work 
already  done  by  him,  and  of  the  materials  already  prepared,  and  which 
were  used  by  Thomas,  relatively  to  the  price  of  $7000  stipulated  in  the 
contract?" 

Article  2738  of  the  Civil  Code  provides  that,  in  case  the  contract  is 
dissolved  by  the  death  of  the  workman,  architect  or  undertaker,  the 
proprietor  shall  be  bound  to  pay  to  the  heirs  of  the  latter  *^the  value 
of  the  T7ork  that  has  already  been  done,  and  of  the  materials  already 
prepared,  praportionahlff  to  the  price  agreed  on,  in  case  such  work  and 
materials  may  be  useful  to  him." 

It  is  not,  therefore,  the  real,  but  the  relative  value  of  the  work  and 
materials  that  must  be  compensat'Cd.  If  the  contractor,  for  example, 
should  have  made  an  advantageous  bargain,  and  completed  half  the 
work  at  a  cost  less  than  half  the  contract  price,  the  proprietor  would 
owe  his  heirs  more  than  the  cost  of  the  labor  and  materials.  If,  on 
the  eontoiry,  the  contractor  should  have  made  an  improvident  agree- 
ment, and  completed  half  the  work  at  a  cost  greater  than  the  half  o^ 
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tlie  epntract  prioe,  tbe  proprietor  would  owe  his  heirs  leas  tluua  that 
cost  lu  the  fomer  case  the  heirs  reap  the  benefit  of  their  ancestor's 
pnidence;  in  the  latter  they  suffer  the  injury  arising  from  his  rashness. 

Is  the  case  at  bar,  it  seems  that  Crampon  did  not  make  a  wise  bar- 
gain. He  agrcod  to  do  work  for  $7000  that  was  well  worth  $8000. 
The  amount  due  by  the  plaintiff  is  somewhat  less  than  the  real  value 
of  the  work  and  materials.  A  review  of  the  evidenee  does  not  satisfy 
tts  that  the  judge  a  quo  erred  in  fixing  the  amount  at  the  sum  alleged 
by  phiintiff.  We  think,  howeveri  that  the  claims  of  the  defendants,  J. 
Liscoln  &  Co.  and  C.  Aiken,  should  have  been  disallowed,  there  being 
no  evidence  to  support  them. 

U  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  striking  therefrom  the  names  of  J.  Lincoln  &  Co.  and  C.  Aiken  as 
i>artic8  entitled  to  share  pro  rata  in  the  distribution  of  the  fund,  and 
that  in  other  respects,  and  as  thus  amended,  the  judgment  be  aJQS^med. 
Costs  of  appeal  to  be  paid  by  appellees. 


No.  1774.— Boston  Belting  Company  v.  J.  S.  SiacONDS^ 

The  plea  of  genenl  denial,  and  the  ftirtber  special  plea  that  the  goods  pnrchased,  for  which 
t)ie  note  sued  on  was  giTen,  were. rotten  and  worthless,  admits  the  capacity  of  the  plaln- 
tUb  to  stand  in  Judgment 

APPEAL  from  Fourth  District  Court  of  New  Orleans.    TliSard,  J. 
William  H.  JSiinf,  for  plaintiff  and  appellee.    Bentinch  JEgan,  for 
defendant  and  appellant. 

Wyly,  J.    This  IS  a  suit  on  a  promissory  note. 

The  defendant  pleaded  ''a  general  denial,  and  for  farther  answer 
denies  specially  the  existence  of  any  such  company  as  that  of  plaintiff 
in  this  suit,  or  that  they  have  any  right  to  sue  or  stand  in  judgment, 
and  for  further  answer  respondent  denies  that  he  CTcr  received  any 
consideration  for  the  note  sued  upon ;  and  for  further  answer  alleges 
that  said  noto  was  given  by  him  to  plaintiffs  for  a  quantity  of  India 
rubber  hose,  and  said  hose'  was  represented  by  plaintiffs  to  him  to  be 
good  and  sound,  when,  in  truth  and  in  fact,  it  was  rotten  and  badly 
made,  and  perfectly  worthless,  and  could  not  be  sold  for  any  price, 
which  defects  respondent  did  not  discover  until  long  after  the  date  of 
the  noto  sued  upon." 

The  case  was  tried  by  a  jury,  and  on  their  verdict  judgment  was 
rendered  in  favor  of  plaintiffs,  and  defendant  has  appealed. 

The  only  serious  question  presented  in  this  case  is  the  capacity  of 
the  plaintiffs  tp  sue,  which  is  disputed  in  the  answer. 

The  petition  begins  thus :  "  The  petition  of  the  Boston  Belting 
Company,  a  corporation  under  the  laws  of  Massachusetts,  domiciliated 
in  Boston,  Massachusetts,  respectfully  shows,^^  etc. 
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The  answer  of  the  defendan  .  :jftor  denying  the  existence  of  any 
snch  company,  substantially  admits  it;  thus,  the  defendant  ''for 
farther  answer  alleges  that  said  note  was  given  by  him  to  plaintifBa  for 
a  quantity  of  India  rubber  hose,  and  said  hose  was  represented  by 
plaintiffs  to  him  to  be  good  and  sound,  when,  in  truth  and  in  fJEtct,  it 
was  rotten,"  etc. 

If  the  plaintiffs  did  not  exist,  it  is  difficult  to  perceive  how  the 
defendant;  Simonds,  bought  from  them  India  rubber  hose,  which  they 
represented  to  him  to  be  sound,  and  for  which  he  gave  them  his 
note. 

In  effect,  the  answer  says  to  the  plaintiffs :  I  deny  that  you  are  any- 
body, but  I  have  traded  with  you :  have  given  you  my  note  for  India 
rubber  hose,  which  you  represented'  to  me  to  be  sound  and  good, 
whereas  they  are  rotten  and  worthless. 

We  think  the  answer  substantially  admits  the  capacity  of  the 
plaintiffs. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  COSC8. 

Rehearing  refiiaed« 


No.  25y2.— Jacob  0.  Van  Winkle  v.  The  Police  Jury  or  the 
Parish  op  Poiiitb  Coupee. 

A  written  obligation,  Bignod  by  the  anditor  of  parish  accoants,  stylod  a  cortificate  of  indebted, 
neaa,  is  prescribed  by  the  lapse  of  five  years.    C.  C.  3605. 

APPEAL  from  the  Seventh  Judicial  District,  Parish  of  Pointe  Couple. 
Cooley,  J.    Cooley  ds  FUillipa,  for  plaintiff  and  appellee.    John 
Toisty  for  defendant  and  appellant. 

Taliaferro,  J.    The  plaintiff  sues  the  parish  of  Pointe  Coap^  to 
recover  the  amount  of  four  written  obligations^  styled  "  Certificates  of 
Indebtedness."    Three  of  these  instruments,  each  for  one  thousand 
dollars,  are  dated  March  2,  1860,  and  signed  by  the  auditor  of  parish 
accounts,  and  indorsed  by  the  holder  of  the  claim  against  the  parish* 
They  are  numbered,  respectively,  618,  619  and  620,  and  read  as  follows : 
"  Pointe  Couple.    This  is  to  certify  that  the  parish  of  Pointe  Coup^ 
owes  to  Mr.  Kichard  Hanahan,  or  order,  one  thousand  dollars,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum  from  this  date,  for 
building  the  Colomb  levee. 
''Pointe  CoupiCj  March  2,  1860. 
(Signed)  "JOHN  YOIST, 

**  Auditor  of  Pariah  Accounts. 
** Indorsed:    Richard  Hanahan." 

The  other  act,  dated  June  23,  1863,  is  drawn  in  the  same  manner  for 
the  sum  of  five  hundred  dollars,  with  like  interest  from  date,  and 
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ezpresfies  the  consideration  to  be  a  balance  dae  the  district  suryeyor. 
The  main  grounds  of  defense  are : 

Fhrst — Prescription . 

Seeand-^That  no  provision  was  made  at  the  time  the  indebtedness 
was  created  to  discharge  it. 

The  plaintiff  obtained  judgment  In  the  lower  court,  and  the  defend- 
ant appeals. 

We  think  the  certificate  sued  upon  comes  within  the  large  class  of 
instruments  contemplated  by  the  article  3505  of  the  Civil  Code,  and 
the  prescription  of  five  years,  plead  in  defense,  must  prevail. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  ai^d  reversed  It  is  further 
ordered  that  there  be  judgment  in  favor  of  the  defendant  and  appel- 
lant, and  that  the  plaintiff  pay  cocts  in  both  courts. 

Rehearing  refused. 


No.  2089.— The  State  v.  William  Davis. 

The  lUtate  of  the  State  of  LoniaianA  of  1806,  adopting  the  common  law  of  England  aa  the  basia 
of  Its  criminal  Jariapnidence,  ia  not  affectod  by  any  enactments  of  that  kingdom  Bubaeqnent 
to  that  date. 

The  statate  of  21  George  IIL,  chap.  68»  enacted  prior  to  the  year  1805,  by  which  the  taking  ol 
certain  things  attached  to  the  realty  is  declared  to  be  a  felony,  does  not  affect  the  definition 
of  the  word  **laroeii(y,"  as  used  in  the  twenty-eighth  section  of  the  act  of  March  U,  1860. 

The  term  iareefiiy,  aa  naed  in  this  statate,  moans  the  felonious  taking  and  caccying  away  of  the 
personal  goods  of  another,  without  his  consonC,  and  with  intent  to  convert  them  to  the  use 
of  the  taker. 

APPEAL  from  tho  District  Court,  Parish  of  East  Baton  Rouge. 
Posey,  J.    M.  A,  EsUvan,  District  Attorney,  for  the  State.    Bead 
dt  Goodale,  for  defendant  and  appellant. 

Howe,  J.  The  defendant  has  appealed  from  a  judgment  rendered 
apon  the  verdict  of  a  jury  finding  him  guilty  of  larceny.  It  appears 
from  the  bill  of  exceptions  that  the  copper  pipe,  alleged  to  have  been 
the  subject  of  the  larceny,  was  permanently  affixed  to  an  engine,  which 
was  itself  jiermanently  affixed  by  bricks  and  mortar  to  a  sugar  house; 
and  that  the  counsel  for  the  accused  requested  the  court  to  charge  tho 
jury  as  follows : 

1.  That  larceny  can  not  be  committed  of  things  that  partake  of  tlie 
realty. 

2.  That  copper  pipe  affixed  to  an  engine,  which  is  affixed  by  masonry 
to  a  building,  does  partake  of  the  realty,  and  that  larceny  can  not  be 
committed  thereof. 

The  court  refused  these  instructions^  and,  on  the  contrary,  charged 
the  jury  that  the  statute  of  1805,  by  which  the  Legislature  of  Louis- 
iana adopted  aa  the  basis  ot  tho  criminal  jurisprudence  the  common  law 
of  England,  should  be  intended  and  construed  as  embracing  the  statute 


Digitized  by  VjOOQIC 


re  SUPREME  COURT  OP  LOUISIANA, 

state  T.  Davis. 

of  7  and  8  George  IV.,  chap.  29,  by  the  forty-fonrth  section  of  which 
the  stealing  or  feloniously  removing  of  metal  from  a  bnilding  was  made 
a  felony }  and  that  the  effect  of  this  statute  upon  the  laws  of  Louisiana 
is  such  as  to  include  within  the  definition  of  larceny,  such  crimes  as^ 
stealing  or  feloniously  removing  some  things  that  do  partake  of  th« 
realty,  such  as  copper  pipe  when  affixed  to  buildings  and  the  like. 

We  are  constrained  to  think  that  this  ruling  was  erroneous.  Wliat- 
ever  may  have  been  the  effect  of  our  statute  of  1805,  it  could  not  have 
embraced  the  statute  of  7  and  8  George  lY.,  chap.  29,  inasmuch  as  the 
latter  was  not  enacted  until  after  the  accession  of  that  monarch  in  the 
year  1620.  We  presume  the  learned  judge  a  quo  had  in  mind  the 
statute  of  21  George  III.,  chap.  66,  by  which  the  taking  of  certain  things: 
attached  to  the  realty  was  declared  to  be  a  felony ;  but  we  do  not  think 
that  the  enactment  of  this  statute,  prior  to  1805,  should  be  held  tch 
affect  the  definition  of  the  word  *' larceny,"  as  used  in  the  twenty- 
eighth  section  of  the  act  of  March  14,  1855,  under  which  this  prosecu- 
tion was  instituted.  The  offense  denounced  by  that  section  is  larceny 
at  common  law — ^pure  and  simple — ^the  felonious  taking  and  carrying 
away  of  the  personal  goods  of  another,  without  his  consent,  and  with 
intent  to  convert  thorn  to  the  use  of  the  taker. 

It  may  well  be,  however,  that  the  State  can  yet  establish,  under  the 
pleadings  herein,  a  case  of  larceny ;  and 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  the  verdict  of  the  jury  set  aside,  and  the  causo 
remanded  for  a  new  trial. 


No.  2712. — B.  and  A.  Soule  v.  M.  Worsham. 

A  Judgment  creditor  can  not  proceed  hj  rale  to  make  the  eiiretioa  of  the  aherllT  liable  for 
money  collected  by  bim  on  »  writ  of  fieri  fasUu, 

APPEAL  from  Fifth  Judicial  Court,  parish  of  East  Feliciana,  Posey,  J. 
Kernan  &  Lyons,  for  plaintiffs  and  appellees.  Cross  d  Hardee, 
McVea  <fc  Etlbourne,  and  Baee,  Foster  &  E,  T,  Merrick,  for  defendants- 
and  appellants. 

Howe,  J.  In  this  case  the  plaintiffs  caused  a  writ  of  fieri  fadas  to< 
be  issued  upon  their  judgment  against  the  defendant,  and  certain 
property  to  be  sold  by  A.  S.  Norwood,  then  sheriff  of  East  Feliciana, 
and  now  deceased.  As  the  foundation  of  the  proceeding  now  before 
us  they  afterwards  took  a  rule  upon  the  administrator  of  the  late 
sheriff,  and  upon  Ms  sureties,  L.  G.  Perkins,  Thomas  W.  Robins  and 
J.  R.  Jackson,  to  show  cause  why  judgment  should  not  be  rendered 
against  them  in  solido,  for  a  sum  alleged  to  have  been  received  by 
Norwood,  sheriff,  as  proceeds  of  the  sale  above  mentioned,  and  which 
ho  had  neglected  to  pay  over. 
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The  admimstrator  answered  by  pleading  the  general  denial,  and  tbo 
prescription  of  two  years.  The  sureties  excepted  to  the  action  on  the 
^und  that  tliey  could  not  be  proceeded  against  thus  summarily  by 
role.  Their  exception  was  overruled,  and  they  filed  an  answer  to  the 
merits.  The  court  a  qua  gave  judgment  against  the  defendants. 
in  sohdo  for  the  amount  claimed^  the  sureties  appealed. 

We  are  of  opinion  that  tho  court  erred  in  not  maintaining  the 
exception  of  the  appellants.  The  right  to  proceed  against  the  sherift' 
or  his  succession,  by  rule,  docs  not  necessarily  include  the  right  to 
proceed  in  this  summary  manner  against  his  sureties.  In  the  absence 
of  special  provisions  of  law,  permitting  tho  summary^  process,  the 
proceeding  should  be  initiated  by  petition  and  citation*  Weiser  v^ 
Smith,  lately  decided^  6  Rob.  435;  3  Aul  20G,  434;  12  An.  201;  14  An. 
390. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be,  as  to  the 
appellants,  avoided  and  reversed,  and  the  rule  as  to  them  dismissed, 
with  costs. 


No.  2698. — ^Adeline  C.  Taylor  axd  Husoakd  v,  Boedicker^  Baden- 
HAUSEN. — S.  D,  Moody,  Intervener. 

In  »QcMe8  where  aa  iaterrentloii  Is  Mnowed,  the  intervenor  is  entitled  to  the  delay  neoeesary  to- 
dte  the  parties  sflslnst  whom  It  is  directed.  This  rule  applies  whether  the  intenrentlOD 
has  been  filed  before  or  after  issue  Join^. 

An  intervenor  hSTing  his  remedy  by  direct  action,  is  rsqnired  to  be  always  rc&dy  to  plead  or 
exhibit  his  tastimoiiy. 

APPEAL  firom  Fifth  Judicial  District,  parish  of  East  Feliciana.  Posey y 
J.  MeVea  dh Hunter ^  for  plaintiffs  and  appellees.  Kernan  & LyonSy 
for  intervener,  appellant. 

Taliaferro,  J.  The  plaintiffs  in  1866,  sold  to  tho  defendants  a 
tract  of  land  lying  in  the  parish  of  East  Feliciana,  for  the  price  of 
112,430,  of  T7hich  a  part  was  paid  in  cash,  and  a  term  of  credit  granted 
for  the  remainder,  for  which  notes  were  executed  and  secured  by  a 
mortgage  and  the  vendor's  privilege.  The  vendees  subsequently  sold 
this  property  to  the  intervener. 

On  one  of  the  notes  (for  $7430)  executed  by  the  defendants  for  apart 
of  the  price,  the  plaintiffs  instituted  this  action,  via  ardinaria,  prayiug 
jadgment .  recognizing  their  privilege  and  mortgage,  and  that  tho 
mortgaged  property  be  seized  and  sold  to  pay  the  amount  of  the  note. 
The  mortgage  contains  the  pact  do  non  alieiinndo.  Tlie  note  is  a  joint 
and  several  obligation.  Judgment  by  default  was  taken  against 
Boedicker,  and  afterwards  made  final  beforo  citation  was  served  upon 
the  other  defendant.  In  the  interval,  betjnreen  the  rendition  of 
jodgment  by  de&ult  and  the  final  judgment,  Moody  presented  hia 
petition  of  intervention,  setting  forth  that  lie  was  intei'ested  in  tho 
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event  of  the  sait,  having  become  the  purchaser  of  the  property,  and 
having  the  same  in  possession.  lie  also  alleges  that  plaintiffs  have  no 
mortgage  securing  the  payment  of  the  note  sued  on.  The  judge  a  quo 
refused  to  allow  the  intervention,  on  the  ground  that  it  came  too  late. 
Judgment  being  rendered  against  one  of  the  defendants,  the  intcrvcnor, 
having  reserved  a  bill  of  exceptions  to  the  ruling  of  the  court  refusing 
to  allow  his  intervention,  took  this  appeal.  The  correctness  of  the 
action  of  the  lower  court,  in  regard  to  the  intervention,  is  the  onh- 
question  presented  for  the  consideration  of  this  court. 

Article  391,  of  the  Code  of  Practice,  gives  the  right  to  "  intervene 
either  before  or  alter  issue  joined,  provided  the  intervention  do  not 
retard  the  principal  suit.*'  Article  393  provides  that  the  intervention 
must  be  formed  by  a  petition,  which  must  be  served  on  the  party 
against  which  it  is  directed,  in  order  that  he  may  answer  to  the  same 
in  the  delay  given  in  ordinary  suits. 

The  right  to  intervene  being  granted,  all  the  means  requisite  for  the 
exercise  of  that  right  are  necessarily  granted  also.  In  declaring  that 
the  intervention  shall  not  retard  the  main  action,  the  lawgiver  intended 
that  no  delay  shall  be  allowed  beyond  what  is  strictly  necessary  to 
enable  the  intervener  to  litigate  his  claims  in  the  suit  in  whicli  ho 
intervenes.  He  has  the  right  to  have  his  petition  served  upon  either 
or  both  the  parties  against  whom  he  proceeds,  in  order  that  they  may 
answer  within  the  delay  given  in  ordinary  suits.  It  is  plain  that  an 
intcrvcDor  is  not  entitled  to  all  the  rights  which  the  original  parties 
have  in  relation  to  the  mode  of  conducting  the  contestation.  The 
exercise  of  these  rights  often  involves  much  delay  in  procuring  evidence, 
the  calling  in  of  warrantors,  and  other  acts  necessary  to  a  final 
decision  of  the  cause.  The  intervener  is  required  to  be  always  ready 
to  plead,  or  exhibit  his  testimony,  because  he  has  always  his  remedy 
by  a  separate  action  to  vindicate  his  rights.  If  he  chooses  to  proceed 
by  intervention,  he  can  not  retard  the  adjustment  of  the  rights  of  otliers 
to  any  greater  extent  than  the  necessity  of  the  circumstances  require 
in  order  to  obtain  his  own. 

The  purport  of  the  several  articles  wliich  treat  of  intervention,  taken 
in  their  connection  and  relation  to  each  other,  is  sufficiently  clear  to 
leave  no  doubt  of  the  purpose  and  meaning  of  the  lawmaker  in  enacting 
them.  It  is  likewise  apparent,  that  in  the  application  of  these  articles 
to  cases  as  they  are  presented,  there  must  necessarily  liequent 
occasions  arise  where  a  sound  legal  discretion  must  be  exercised  by  the 
judge.  In  the  case  before  us  we  think  the  judge  erred  in  refusing  the 
intervention.  It  seems  that  it  was  presented  after  issue  joined,  but 
before  the  trial  of  the  case  had  commenced.  It  does  not  appear  that 
the  intervention  would  have  caused  a  greater  delay  in  the  progress  of 
the  cause  than  the  intervener  was  entitled  to  produce — ^that  of  having 
his  petition  served  upon  the  original  parties. 
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It  is  therefore  ordered,  ac^adged  and  deered,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  this  case  be  remanded  to  the  lower  court  with  instructions 
to  allow  the  intervention  prayed  for,  and  to  proceed  with  the  case 
4iccording  to  law^  the  plaintiff  to  pay  costs  of  this  appeal. 

Kehearing  refused. 


Xo.  2734.— Heirs  op  B.   T.  Chaney  v.  Daniel  Williams,   Adm'r. 

The  parish  court  is  without  Jurisdiction  ratione  maieruB  in  s  suit  on  a  moneyed  demand,  where 

the  amount  involved  is  above  five  hundred  dollars.    21  An.  478,  481. 
Where  a  suit  has  been  transferred  firom  the  district  court  to  the  psrish  court,  and  dismissed  by 

the  parish  court  for  want  of  Jurisdiction,  and  an  appeal  is  taken  thereftom,  the  Judgment 

of  the  parish  court  will  be  reversed,  and  the  cause  remanded  to  the  district  court,  to  be 

proceeded  with  according  to  law. 

APPEAL  from  tlio  Parish  Court  of  St.  Helena.  George,  Parish  Judge. 
Cross  &  Hardee,  for  plaintiff  and  appellee.  Mxise  &  Carter,  for 
•defendants  and  appellants. 

Howe,  J.  This  action  was  brought  in  the  district  court  of  the 
parish  of  St.  Helena  to  recover  the  sum  of  $3004  66,  alleged  to  be  due 
from  the  succession  of  Hiram  Williams,  deceased.  Upon  the  exception 
and  plea  to  the  jurisdiction  filed  by  defendant,  the  cause  was,  in  April, 
1869,  transferred  to  the  parish  court  of  St.  Helena  and  upon  excep- 
tions thereafter  filed,  was  dismissed.    The  plaintifts  have  appealed. 

The  parish  court  was  without  jurisdiction  ratione  materice.  Swan 
r.  Gayle,  21  An.  478;  Swan  v.  Bry,  21  An.  481. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  the  cause  remanded  to  the  district  court  for  the  parish  of  St. 
Helena,  there  to  be  proceeded  with  according  to  law,  the  appellee  to 
pay  costs  of  appeal. 


No.  2248.— Mart  Ann  Leatt  v.  Heirs  of  Benjamin  Willialis. 

The  plea  of  re$  Judicata  will  be  malntalDed  where  the  eyldence  shows  that  the  title  to  the 
property  In  controversy  baa  been  finally  adjudicated  upon  in  a  salt  between  the  same 
parties. 

To  enable  the  second  husband  to  recover  on  behalf  of  his  minor  children,  issue  of  the  marriage, 
one  thoQsand  dollars  from  the  soccesslon  of  the  first  husband,  the  evidence  must  show 
that  the  deceased  wife  was  in  necessitous  drcnmstanoes  at  the  death  of  her  first  husband. 
The  fact  that  her  child  by  a  necond  marriage  is  in  nocessltous  circumstances,  gives  it  no 
claim  against  the  succession  of  her  first  husband. 

APPEAL  from  Eighth  District  Court,  parish  of  Livingston,  Ullis,  J. 
A.  Devallf  for  x>laiQtiff  and  api>ellee.    H.  Dunaan,  for  defendaut 
and  appellant. 

Wtlt,  J.     The  plaintiff  enjoined  the  sale  of  certain  property  in  the 
succession  of  Benjamin  Williams,  claiming  to  be  the  owner  thereof. 
The  defendants  denied  tlie  allegations  of  the  petition,  and  aUeged 
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that  the  ownership  of  the  property  claimed  by  the  plaintiff  was  settled 
adversely  to  her  by  a  judgment  of  this  court,  rendered  in  April,  18(jO, 
in  the  suit  of  the  heirs  of  Benjamin  Williams  v,  Mary  Ann  Hardy  or 
Williams  (the  plaintiff  herein),  reported  in  15  An.  286.  They  also 
pleaded  tlio  exception  of  res  judicata,  the  matters  in  controversy  being 
settled  in  said  judgment;  and  they  asked  that  the  injunction  be 
dissolved,  with  damages,  and  that  the  sale  of  the  property  be  proceeded 
Avith. 

The  plaintiff  having  died,  ber  second  husband,  Samuel  Leatt,  ai« 
natural  tutor  of  his  minor  child,  appeared  and  amended  the  pleadings, 
claiming  in  behalf  of  his  deceased  wife,  from  the  succession  ot 
Benjamin  Williams,  $1000,  under  the  act  of  seventeenth  of  March,  1852. 

The  evidence  in  the  record  shows,  beyond  doubt,  that  the  property 
in  controversy  was  decided  to  belong  to  the  succession  of  Benjamin 
Williams  in  a  suit  between  the  same  parties,  reported  in  15  An.  280. 
The  exception  of  res  judicata  was  well  taken. 

As  to  the  claim  for  $1000,  we  are  of  the  opinion  that  the  proof  fails  to 
establish  the  fact  that  Mary  Ann  Leatt,  formerly  tbe  widow  of 
Benjamin  Williams,  was  in  necessitous  circumstances  at  the  time  of 
his  death.  That  her  child,  by  a  second  marriage,  is  in  necessitous 
circumstances,  gives  it  no  claim  against  the  succession  of  her  first 
husband. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
annulled,  and  it  is  ordered  that  there  be  judgment  for  the  defendants, 
that  the  injunction  be  dissolved,  and  that  plaintiff  pay  costs  of  both 
courts. 


No.  2G5G.— N.  D.  Fuqua  v.  IL  S.  Dawson  et  al. 

AnuncnpAlive  will  under  private  tignatare,  pasted  In  the  presence  of  three  witnesses,  when  a 
greater  number  might  have  been  obtained,  is  null  and  void. 

APPEAL  from  the  District  Court,  Parish  of  Madison.    Farrar,  J. 
Sparrow  d;  Montgomery,  Bush  d  Good,  for  plaintiff  and  appellant. 
Hyanis  &  Gordon  and  li.  H,  Bradford,  for  defendants  and  appellees. 

IIowK,  J.  This  action  was  brought  by  the  plaintiff  claiming  to  be 
nearest  of  kin  and  sole  heir  of  his  deceased  niece,  Mrs.  Sarah  Mont- 
gomery, to  obtain  recognition  of  his  heirship  and  possession  of  the 
estate. 

It  has  been  admitted  by  the  counsel  of  the  defendants  that  the  nun- 
cupative will  nnder  private  signature,  in  virtue  of  which  the  defendants 
claim  the  property,  is  null  and  void.  It  was  passed  in  the  presence  of 
but  three  witnesses,  when  a  greater  number  miglit  easily  have  been 
called  in.    C.  C.  1576,  1588. 

The  verdict  of  the  jury  for  defendants  was  manifestly  erroneous. 
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It  is  therefore  ordered  that  the  judgmcDt  appealed  from  by  plaintiff 
be  avoided  and  reversed.  It  is  farther  ordered  that  there  be  judgment 
in  favor  of  plaintiff  and  against  the  defendants,  decreeing  the  plaintiff 
to  be  the  sole  heir  of  Mrs.  Sarah  Montgomery,  late  of  tlie  parish  of 
Madison,  deceased ;  that  he  be  put  in  possession  of  her  estate  and 
quieted  in  his  title  thereto,  and  that  the  defendants  pay  costs  of  both 
coarts.  It  is  farther  ordered  that  the  claim  of  the  plaintiff  for  fruits 
and  revenues  be  dismissed,  as  in  case  of  nonsuit. 


No.  2037.>-Sncoession  of  S.  W.  W.  Sanderson.— On  Petition  of  cred- 
itors for  account  and  additional  security. 

The  certificate  of  the  clerk,  that  the  record  containa  all  the  evidence  addaced  and  filed  in  the 
matter,  is  defecttve,  and  the  appeal  will  be  dismiaaed  on  motion. 

APPEAL  from  tlie  District  Court,  parish  of  Concordia.  Sanders,  J. 
Farrar  d;  Beeves,  for  appellant.    Mayo  <£•  Spencer,  for  appellees. 

Howe,  J.  A  motion  has  been  made  to  dismiss  this  appeal,  on  the 
ground  that  the  certificate  of  the  clerk,  attached  to  the  record,  is 
illegal  and  insufficient.  The  certificate  states  that  the  transcript  is  a 
true  and  correct  *' transcript  of  all  the  pleadings,  orders  and  decrees, 
of  all  the  proceedings  had,  and  of  all  the  evidence  adduced  and  filed 
in  the  matter,"  etc.  The  motion  must  prevail.  In  order  to  pass  upon 
such  a  case,  we  need  all  (he  evidence  adduced,  and  not  merely  that 
which  was  both  adduced  and  filed.  The  appellant  having  taken  no 
steps  to  correct  this  error,  can  not  invoke  the  statute  of  1839,  if  it 
apply.    Succession  of  Kemp,  9  An.  190;  C.  P.  896. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costs. 


No.  2574. — Louisiana  State  Bank  v.  John  R.  Buhlf.r. 

Where  the  eyidence  ahovra  that  the  acceptora  of  a  draft  were  the  factora  of  the  drawar,  and  at 

the  maturity  of  the  acceptance  the  balance  waa  in  hia  favor,  the  holder  mnat  make  demand 

and  give  notice,  to  enable  him  to  recover  of  the  drawer. 
To  enable  the  holder  of  an  accepted  draft  to  recover  firom  the  drawer,  on  a  anbaequent  promi&e 

to  pagr,  he  mnat  ahow  that  the  promiae  waa  made  with  a  foil  knowledge  of  hia  diacharge. 

20  An.  43. 

APPEAL  fi'om  District  Court,  Parisli  of  West  Baton  Rouge.  Posey,  J. 
Favrot  dt  Lamon^  for  plaintiff  an4  appellant.    Barrow  &  Pope,  for 
defendant  and  appellee. 

Howell,  J.  This  suit  is  brought  on  two  drafts  for  $2500  each, 
drawn  by  John  Buliler^  at  Baton  Rouge,  on  and  accepted  by  Menard 
&  Yignaud,  in  New  Orleans,  to  the  order  of  W.  S.  Pike,  cashier,  and 
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by  Inm  specially  indorsed  to  L.  Bernard,  casbier,  or  order — one  dated 
May  7, 1862,  due  at  ninety  days,  and  the  other  dated  May  14,  1802, 
dae  at  six  months. 

The  drawer  is  dead,  and  his  succession  was  accepted  purely  and 
simply  by  his  son,  the  defendant,  who,  on  the  second  of  June,  1866, 
acknowledged,  in  writing,  on  each  draft,  that  they  were  just,  due  and 
unpaid,  and  promised  to  pay  them  in  due  course  of  administration. 

The  defense  is,  want  of  protest  and  notice,  and  of  knowledge  at  the 
date  of  the  above  promise,  of  his  release  in  consequence  thereof. 

Our  attention  is  directed  to  a  bill  of  exceptions  taken  by  the  defend- 
ant to  the  admissibility  of  the  depositions  of  J.  and  L.  Menard,  on  the 
ground  that  the  parish  judge  had  no  authority  to  grant  the  order  for 
a  commissioner  to  take  testimony  in  a  case  pending  in  the  district 
court,  where  it  was  not  shown  that  the  party  wanting  the  testimony 
apprehended  that  the  witness  was  about  to  leave  tlie  State,  or  from 
any  other  cause  he  would  be  deprived  of  the  testimony,  as  is  specially 
provided  in  Act  No.  9  of  1868.  As  it  is  not  made  to  appear  that 
the  parish  judge  did  not  have  before  him,  at  the  time  he  granted 
the  order,  the  evidence  required  by  said  statute,  the  presumption  of 
law  is,  that  he  did  his  duty,  and  the  depositions  were  properly  received 
by  the  district  judge. 

The  first  question  is,  was  the  drawer  entitled  to  notice  of  dishonor  ? 

It  is  shown  that  the  acceptors  were  the  factors  of  the  drawer  j  that 
at  the  maturity  respectively  of  the  drafts  sued  on  he  had  a  cash  balance 
in  the  hands  of  the  former  of  $1531  04,  which  is  still  unpaid ;  and 
that  during  the  time  between  the  di*awing  and  maturity  of  the  drafts 
the  drawer  shipped  sugar  to  the  acceptors,  who  furnished  supplies  to 
the  former.  Under  these  circumstances,  the  drawer  was  entitled  to 
notice  of  dishonor.  3  An.  386.  When  a  holder  fails  to  demand  payment 
and  give  notice  of  non-payment,  he  must,  in  order  to  recover,  show 
that  the  drawer  had  no  funds  or  effects  in  the  hands  of  the  acceptor,  or 
that  he  had  no  reason  to  expect  the  draft  to  be  paid.  19  L.  370 ;  20  An. 
46 J  21  An.  279.  This  is  not  shown  in  this  case;  but  the  contrary 
appears. 

As  to  the  second  paii;,  to  recover  on  a  subsequent  promise  to  pay,  it 
must  be  shown  that  the  promise  was  made  with  a  full  knowledge  of 
the  discharge.  20  An.  46,  and  21  An.  279,  and  the  authorities  cited  in 
each. 

There  is  no  cuch  proof  here ;  but  on  the  contrary,  the  defendant 
testifies  that  he  was  not  aware  that  the  drafts  had  not  been  protested, 
or  that  he  was  not  bound  to  pay  them. 

It  is  therefore  ordered  that  the  judgment  be  affirmed,  with  costs. 
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Sevier  v.  Sacocsaion  of  Gordon. 

No.  2648.— J.  V.  Seyier  i\  Saccession  of  J.  G.  Gordon. 

A  party  having  shown  Iho  oristence  and  loaa  of  a  letter  written  by  the  executor  before  preacrip- 
tlon  accmed.  In  which  he  acknowledged  the  debt,  may  prove  Ita  date  and  contonta  by 
parol  teatlmony.  In  auch  a  caae,  it  ia  not  the  promlae  or  acknowledgment  of  the  deceased, 
bat  of  the  executor  in  writing,  that  la  aooght  to  be  eatabUahed  by  parol  evidence. 

APPEAL  from  District  Court,  Parish  of  Tensas.    Hough,  J. 
Farrar  &  Beeves,  for  plaintiff  and  appellee.    Julius  Arani  and 
Thomas  P.  Clinton,  for  defendant  and  appellant. 

Howell,  J.  This  caso  was  remanded  at  the  last  term  for  appeals 
from  the  parish  of  Tensas,  to  give  plaintiff  an  opportunity  to  show  an 
interruption  of  prescription  pleaded  in  this  court.  Upon  hearing 
evidence  on  the  plea  which  was  renewed  in  the  lower  court,  judgment 
was  rendered  in  iavor  of  plaintiff,  and  defendant,  appealed. 

Plaintiff  was  properly  allowed  to  prove  by  parol  the  date  and  con- 
tents of  a  letter,  written  by  the  executor  before  prescription  accrued, 
in  which  ho  acknowledged  the  debt,  after  having  shown  its  loss,  which 
authorized  secondary  evidence.  It  was  not  the  promise  or  acknowl- 
edgment of  the  deceased,  but  of  the  executor  (in  writing),  who  had 
before  complied  with  article  985  C.  P.,  by  writing  on  the  notes  in 
suit  the  words,  '*  Presented  and  allowed,  and  will  be  paid  in  the  settle- 
ment of  the  estate.^ 

There  is  ample  evidence  of  interruption  of  prescription* 

Judgment  atBmied 

Rehearing  refused 


No.  2583.— A.  &  M.  Voorhies  v.  Wm.  G.  Harrison,  Tutor. 

Where  the  evidence  ahowa  that  the  attorneys  employed  in  the  case  hayo  engaged  the  aervicca  of 
other  attomeya  aa  aaaociato  counsel,  withont  the  knowledge  or  conaent  of  the  client,  an 
action  wiU  not  lie  againat  the  client  to  compel  tho  payment  of  the  Icca  to  anch  aaaociato 
counacl. 

APPEAL  from  Fifth  District  Court,  Parish  of  Iberville.  Fosey,  J. 
A.  (&  M.  Voorhies,  for  plaintiffs  and  appellants.  A,  Talbot,  St.  M. 
Berault  and  U,  Legendre,  for  defendant  and  appellee. 

Wyly,  J.  The  plaintiffs  have  appealed  from  a  judgment  dismissing 
their  demand  against  the  defendant  for  professional  services  rendered 
him  in  a  certain  case. 

The  defendant  denied  plaintiffs'  right  of  action  against  him,  and 
averred  that  he  employed  Berault  &  Legendre,  attorneys  at  law,  of 
the  city  of  New  Orleans,  to  conduct  tho  proceedings  referred  to  by 
plaintiffs,  for  a  stipulated  fee,  which  he  has  since  paid  them  in  full ; 
that  if  plaintiffs  were  employed  a*>  counsel  in  said  suit,  as  they  allege, 
it  was  without  his  knowledge,  consent  or  authorization  ;  that  ho  relied 
alone  on  the  attorneys  employed  by  him,  and  to  whom  alone  ho 
confided  the  management  of  said  proceedings. 


22       86 
119       54 
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It  appears  from  the  evidence  that  the  defendant  gave  the  mortgage 
notes  for  collection  to  Berault  &  Legendre,  attorneys,  stipulating  a 
fee,  which  he  afterwards  paid  them ;  that  said  attorneys  employed  the 
plaintifis  to  assist  them  ;  that  plaintiffs  presented  the  petition  to  which 
their  names  were  attached  as  attorneys,  to  the  judge,  and  procured  the 
order  of  seizure  and  sale ;  and  that  they  filed  the  proceedings  with  the 
clerk  of  the  court. 

It  appears  that  the  executorj-  proceedings  were  enjoined,  and  that 
considerable  litigation  ensued  in  the  inferior  and  appellate  courts,  but 
that  plaintiffs  took  no  part  therein,  the  same  being  conducted  by  the 
counsel  employed  by  the  defendant. 

The  counsel  who  employed  plaintiffs  and  the  latter  differ  widely  as 
to  the  contract  by  which  they  became  associated  in  the  case. 

Albert  Voorhies,  one  of  the  plaintiffs,  testified  that  '*  Judge  Berault, 
of  the  firm  of  Berault  &  Legendre,  came  to  see  me  to  be  associate 
counsel  of  the  defendant  with  his  firm,  which  I  consented  to  be,  pro- 
vided tae  defendant  would  pay  me  a  fee  of  nine  hundred  dollars,  the 
amount  proposed  to  me,  and  which  I  thought  too  low,  as  I  then 
remarked.  I  deny,  most  emphatically,  having  been  employed  as  Judge 
Berault^s  counsel.  I  was  merely  associated  with  him  to  represent  the 
defendant ;  so  much  so  that  when  I  left  for  Baton  Rouge  my  expenses, 
amounting,  I  think,  to  fifty  dollars,. were  paid  by  Mr.  Miltenberger,  the 
agent  of  the  defendant."        •  a  o  •  • 

Maurice  Berault  testified  that  sickness  and  business  engagements, 
'*  compelled  the  firm  of  Berault  &  Legendre  to  employ  for  and  on  their 
own  account,  counsel  to  prosecute  the  claims.  Judge  Voorhies  was 
applied  to  in  December,  1865,  or  about  a  fortnight  before  the  order  of 
seizure  and  sale  against  Mrs.  Ricard,  to  join  Berault  &  Legendre  in  all 
the  business  and  litigation  touching  the  recovery  of  these  notes  of 
Cyprien  Ricard.  This  application  was  made  by  affiant,  who  stated  to 
Judge  Voorhies  the  amount  of  the  fee  stipulated  between  Mr.  Harri- 
son and  Berault  &  Legendre  for  all  services  to  be  rendered  as  follows : 
Berault  &>  Legendre  were  to  receive  four  thousand  dollars,  and  the 
amount  of  their  traveling  expenses,  etc.  Affiant  stated  to  Judge 
Voorhies  that  the  one-third  of  the  fee  of  four  thousand  dollars  had 
already  been  assigned  by  Berault  &  Legendre,  and  that  of  the  remain- 
ing two-thirds,  two  thousand  six  hundred  and  sixty-six  dollars  and 
sixty-six  and  two-third  cents,  he  (Judge  Voorhies)  would  receive  the 
one-third,  eight  hundred  and  eighty-eight  dollars  and  eighty-nine 
cents,  and  all  expenses.^' 

After  stating  that  Judge  Voorhies  objected  to  this  proposition  for 
several  reasons,  the  affiant  declared  that,  '*  Judge  Voorhies  then  con- 
cluded to  accept  the  offer  made  him  by  affiant,  and  promised  to  give 
the  business  his  early  attention.  To  expedite  which  affiant,  though 
unwell,  drafted  the  petition  for  the  executory  process  against  Widow 
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RicaTtl's  property,  at  least  such  xM>rtion  of  it  as  precedes  the  prayer, 
the  description  of  the  property  being  in  the  handTrriting  of  the 
clerk,  then  in  the  employ  of  Berault  &  Legendre.  The  prayer  appended 
to  that  petition  is  in  the  handwriting  of  Judge  Yoorhies.  The  petition 
thus  written  down  to  tho  prayer  was  handed  to  Jndge  Yoorhies  by 
affiant,  subject  to  such  corrections  and  alterations  as  he  ^Judgc 
Voorhies)  might  think  proper  to  make.  The  petition  not  being  con- 
cluded, could  not  be  signed  by  Berault  &  Legendre,  but  could  have 
been  signed  in  their  behalf,  as  afftant  supposed  it  would  be,  by  Jndge 
Yoorhies,  who  signed  it  only  in  the  name  of  A.  &>  M.  Yoorhies." 

From  the  evidence  of  one  of  the  plaintiffs,  and  sQso  from  tho  evi- 
dence of  Berault,  the  counsel  of  the  defendant,  who  employed  them, 
there  can  be  no  doubt  that  plaintiffs'  cause  of  action,  if,  indeed,  they 
have  any,  originates  in  a  contract.  It  does  not  spring  from  a  quasi 
cantraet.  They  became  associated  in  the  case  by  an  agreement  with 
defendant's  counsel,  and  his  liability  to  them  will  depend  on  the 
authority  of  the  counsel  to  make  the  contract  for  him.  No  authority, 
whatever,  to  do  so,  appears  in  the  record;  on  tho  contrary,  the  counsel 
who  employed  plaintiffs  states  that  he  explained  to  them  that  he  was 
to  get  a  certain  fee,  which  he  proposed  to  divide  with  them,  or  give 
them  a  certain  share  thereof;  that  sickness  and  business  engagements 
*'  compelled  the  firm  of  Berault  &  Legendre  to  employ,  for  and  on  their 
own  account,  counsel  to  prosecute  the  claims." 

If  the  counsel  employed  by  the  defendant  saw  fit  to  get  others  to 
peribrm  the  duties  confided  to  them,  they  might  become  liable  on  their 
own  contract,  but  they  could  not  bind  their  client  in  a  contract  made 
by  them  without  his  knowledge  or  consent. 

It  is  therefore  ordered  that  the  judgment  of  tho  court  a  qua  bo 
affimied,  with  costs. 

Rehearing  refused. 


No.  2605. — ^Mrs.  Anne  Young  ct  al.  v.  The  Parish  op  Iberville. 

■A  contract  made  nndcr  the  authority  of  the  police  Jury,  to  construct  a  private  road  across  a 
tract  of  land  In  the  parish,  belonging  to  an  absentee,  stipulating  that  the  hind  should  pay 
tha  coat  oi  oonatmction,  can  not  bo  enforced  against  the  parish  for  the  difference  between 
the  price  which  the  land  brought  and  the  cost  of  making  tho  road. 

APPEAL  from  Fifth  Judicial  District,  Parish  of  Iberville.    Fogey,  J. 
Barrow  <&  Fqpe,  for  plaintifiTs  and  appellants.     WiUiam  B,  Boh- 
srison,  for  defendant  and  appellee. 

Taliaferro,  J.  In  the  year  1861  proposals  were  made,  under  the 
parochial  authority  of  the  parish  of  Iberville,  for  the  construction  of  a 
road  along  the  front  of  a  tract  of  land  lying  on  the  Bayou  SoiTel,  and 
owned  by  Bronson,  an  absentee.  The  contract  for  doing  the  work  was 
let  out  in  the  usual  manner  to  the  lowest  bidder.     Due  publicity  was 
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given  of  the  procecdi&g,  and  bids  invited.  The  advertisement  of  the 
road  and- levee  commissioner,  after  specifying  the  manner  in  which  the 
\7ork  was  required  to  be  done,  and  the  locality  and  extent  of  the  same, 
concludes  by  announcing  that  '^  this  work  shall  be  completed  by  the 
first  of  March,  1862,  and  the  land  will  be  responsible  for  the  work/' 
The  adjudication  was  made  to  Balch,  Warden,  Young  and  Craden,  at 
the  price  of  fifty  dollars  per  acre.  It  appears  that  the  work  was  done 
according  to  the  terms  expressed  in  the  written  act  executed  by  the 
undertakers;  that  it  was  received,  and  the  cost  of  performance  esti- 
mated at  six  thousand  dollars.  It  seems  that  no  steps  were  taken  to 
enforce  payment  during  the  war  then  going  on.  We  find  that  the  tract 
of  land  on  which  this  road  was  constructed  was  sold  in  October,  1865, 
under  execution,  and  that  it  brought  $1151.  That,  the  costs  deducted, 
there  remained  $1048,  to  bo  applied  in  part  payment  of  the  $6000 
allowed  the  undertakers,  who  claim  interest  at  five  per  cent,  per  annum 
on  that  sum  from  the  thirteenth  of  February,  1863.  The  credit  of 
$1048  deducted  on  the  thirteenth  of  October,  1865,  they  claim  as  a 
balance  due  $6041,  with  five  per  cent,  interest  from  the  date  of  the 
credit.  For  this  balance  they  bring  this  suit  against  the  parish  of 
Iberville. 

The  defense  is,  that  the  road  constructed  across  the  land  of  Bronson, 
the  absentee,  was  not  a  public  road  lying  on  any  water  course  or  bayou, 
within  the  meaning  of  the  State  laws,  or  the  ordinances  of  the  police 
jury  relating  to  public  roads.  That  the  land  across  which  the  road 
Was  made  was  not  expropriated  according  to  law,  or  laid  out  under 
any  ordinance  of  the  police  jury,  and  expropriated  for  that  purpose ; 
and  that  the  road  and  levee  commissioner  for  the  twenty-second  dis- 
trict of  the  parish  exceeded  his  duty  and  authority  in  making  the 
contract  he  did  with  the  undertakers.  The  defendant  further  pleads 
that  the  terms  were  expressly  made  known  that  the  land  would  be 
responsible  for  the  work,  and  that  the  contractors  did  not  look  to  the 
parish  for  payment. 

Judgment  was  rendered  for  the  defendant,  and  the  plaintiffs  appeal. 

It  seems  free  from  doubt  that  there  was  no  intention  on  the  part  of 
the  parish  to  be  bound  for  the  payment  of  the  work.  The  stipulation 
was  express  that  the  land  was  bound,  and  nothing  is  said  in  the  agree- 
ment, or  that  can  be  inferred  from  it,  that  the  parish  was  to  make 
good  any  deficiency  that  might  arise  from  a  failure  on  the  part  ^f  the 
plaintiffs  to  make  their  money  out  of  a  sale  of  the  land.  Inelusio 
unim  est  exclusio  alterius.  We  are  satisfied  the  plaintiffs,  when  they 
entered  into  the  contract,  looked  alone  to  the  land  as  liable  and  suffi- 
cient to  pay  for  the  labor  they  undertook  to  perform.  This  agreement 
was  made  in  the  year  1861.  The  tract  of  laud  bound  for  the  work  con- 
tains eleven  hundred  and  forty-one  acres,  and  doubtless  at  that  time 
was  considered  fully  worth  six  thousand  dollars,  the  alleged  cost  of  the 
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work.  It  is  not  shown  that  any  provision,  by  oidinanoe  of  the  polieo 
jury  of  the  parish,  was  made  to  pay  for  the  work,  or  any  contiDgent 
deficiency  that  might  arise  after  discussion  of  the  land. 

We  deem  it  unnecessary  to  examine  the  other  points  of  the  defense. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts* 


No.  2566.-8.  Henry  Ctockett  v,  Joseph  Johnson,  Executor. 

On  trial  of  a  rale  to  dissolve  ta  injunction,  the  Jndgo  can  not  receive  proof  to  establlBh  aground 
for  ii^tinctlon  not  alleged  in  the  petition.  In  all  ench  cases  the  plcintiff  is  restricted  to  the- 
anegattona  in  the  petition. 

k  mortgage  debtor  is  competent  to  renounce  the  benefit  of  appraisement.  This  renunciation 
can  be  made  as  well  in  a  twelve  months'  bond  as  in  on  act  of  mortgage. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Pointo  Coupee. 
Miller,  J.  Auguste  Provosiy,  pro  se.,  plaintiff  and  appellee.  F,  II- 
Farrar,  for  defendant  and  appellant. 

WtLT|  J.  The  plaintiff  purchased  a  plantation  at  the  succession  sale 
of  Henry  Johnson,  on  twelve  months'  credit,  giviug  his  twelve  months' 
bond,  secured  by  mortgage  on  the  premises. 

The  bond  was  not  paid  at  maturity,  and  the  defendant  sued  out  an 
order  of  seizure  and  sale,  which  was  enjoined  by  the  plaintiff,  on 
several  grounds,  to  wit :  The  sale  was  ordered  to  be  made  without  the 
benefit  of  appraisement;  the  order  was  granted  without  authentic 
evidence  that  the  defendant  was  the  executor;  and  on  the  ground  of 
defect  in  ihe  title  of  the  property  purchased,  to  wit :  That  after  the 
purchase  the  plaintiff  sued  out  a  monition^  to  which  one  Peter  Stockett, 
in  behalf  of  his  wife  (a  legatee  of  Henry  Johnson),  made  opposition, 
on  the  ground  that  the  property  had  been  adjudicated  to  Stockett  for 
less  than  its  appraised  value. 

The  court  below  perpetuated  the  injunction,  and  the  defendant  has 
appealed. 

Our  attention  is  directed  to  a  bill  of  exceptions  taken  by  the  defendant 
to  the  rulings  of  the  court,  in  receiving  proof  that  the  writ  of  sale  did 
not  have  the  seal  of  the  court  affixed  to  it. 

We  think  the  judge  erred  in  receiviug  proof  to  establish  a  ground 
for  injunction  not  alleged  in  the  petition.  We  think  it  well  settled 
that  the  plaintiff  must  bo  limited  to  the  grounds  taken  in  the  petition, 
where  none  appear  on  the  face  of  tlie  papers  rendering  an  injunction 
necessary.     3  L.  220  j  2  An.  488. 

In  reference  to  the  sale  without  the  benefit  of  appraisement,  we  will 
remark  that  it  was  stipulated  in  the  twelve  months'  bond  that  if  the 
payment  was  not  made  on  the  day  therein  named,  *^the  property  of 
tlie  piineipal,  as  well  as  of  the  secnreties,  may  be  seized  and  sold 
without  the  benefit  of  appraisement."  ♦  •  o  ♦ 
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In  Broadwell  v.  Rodiigues^  18  An.  74,  after  an  elaborate  examination 
of  antliorities,  it  was  held  that  a  mortgage  debtor  may  legally  ronounco 
the  benefit  of  appraisement. 

It  appears  to  us  that  the  renunciation  can  bo  made  as  well  in  a 
twelve  months^  bond  as  in  an  act  of  mortgage. 

As  to  the  want  of  authentic  evidence  that  the  defendant  was  the 
executor  of  Henry  Johnson,  we  will  observe  that  the  same  appears  in 
the  act  of  sale  and  mortgage,  and  also  in  the  twelve  months'  bond, 
that  the  entire  transaction  was  had  with  the  defendant  in  his  fiduciary 
•capacity. 

In  reference  to  the  defective  title,  urged  by  the  plaintiff  in  bar  of  the 
proceedings,  we  will  say  that  the  record  presents  no  serious  ground  of 
complaint  on  that  account.  The  property  was  first  offered  for  cash ; 
no  one  bidding  the  appraisement,  there  was  no  sale.  It  was  then 
offered  on  a  credit  of  twelve  months,  and  the  plaintiff  became  the 
purchaser.  At  the  credit  sale  it  was  not  necessary  that  the  property 
should  bring  its  full  appraised  value.    C.  P.  990. 

There  are  other  grounds  stated  in  the  petition,  which  arc  unworthy 
of  serious  consideration. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  bo 
annulled,  and  that  the  injunction  herein  be  dissolved,  at  plaintiff's 
costs  in  both  courts. 


No.  2570. — State,  ex  rel.  J.  S.  Lobdell,  Tutor,  v.  The  Judge  ok 
TnE  Fourth  District  Court  ron  the  Parish  of  Orleans,  et  al. 

A  diairlct  Judge  of  the  pariBh  of  Orleans  will  be  compelled  by  mandamua  to  grant  a  suspenaiTe 
appeal  fh>m  a  final  Judgment  rendered  on  defknlt,  if  the  appeal  la  applied  lor  within  ten 
days  from  the  aerrioo  of  notice  of  Jndgment,  provided  the  case  is  in  other  reapccta 
appoalablo. 

APPLICATION  for  a  Writ  of  Mandamus. 
Elmore  i&  King,  for  relators.     T1i4ard,  Judge. 

TALIAFERRO;  J.  Upou  the  relator*s  application  to  this  court,  pray- 
ing for  a  writ  of  mandamus  directed  to  the  judge  of  the  Fourth  District 
Court  of  New  Orleans^  requiring  him  to  grant  the  relator  a  suspensive 
appeal  from  a  judgment  rendered  against  him  in  that  court  in  a  certain 
suit  brought  against  the  relator  and  others  by  one  Henry  Bizon,  and 
also  for  a  writ  of  prohibition,  a  rule  nisi  was  granted,  and  the  thirty- 
first  of  January  fixed  as  the  day  on  which  the  judge  was  requii^  to 
show  cause  why  the  writs  should  not  be  made  peremptory. 

The  respondent  gave  as  reasons  for  refusing  a  suspensive  appeal,  that 
more  than  ten  days  had  elapsed  after  the  judgment  was  signed  before 
the  relator  applied  for  a  suspensive  appeal,  and  therefore  that  he  was 
not  entitled  by  law  to  take  a  suspensive  api>eal ;  that  the  judgment 
*«omplaincd  of  was  not  rendered  by  default,  as  stated  by  relator,  but 
«fter  trial;  and  contradictorily  between  the  parties;  that  Bison,  the 
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pUuotiff,  took  a  rule  on  the  relator,  as  plaintiff,  and  several  other 
parties,  as  defendants  in  another  suit,  in  order  to  have  his  fees  fixed  as 
an  auditor  appointed  by  the  court  in  that  case;  that  this  rule  was 
served  on  the  counsel  for  plaintiff  and  defendants ;  that  all  the  defend- 
ants, by  their  counsel,  appeared,  but  that  the  counsel  for  the  relator 
did  not  appear;  that  judgment  was  rendered  on  this  rule  at  the  same 
time  that  the  judgment  was  rendered  in  the  main  action ;  and  that  the 
relator  had  knowledge  of  these  proceedings,  and  therefore  is  not  enti* 
tied  to  a  suspensive  appeal,  not  having,  within  the  time  prescribed  by 
law,  taken  such  appeal.  And  the  respondent  further  alleges  that  the 
defendant's  counsel  moved  for  a  new  trial  in  the  case  in  which  plaintiff 
had  obtained  judgment;  and  also,  that  a  motion  for  new  trial  was 
made  by  the  relator's  codefendants  in  the  case,  involving  the  question 
of  the  auditor's  fee ;  that  the  hearing  of  these  motions  took  place  at  the 
same  time,  and  that  the  relator's  counsel  was  present  on  the  trial  of 
these  motions,  and  that  they  were  determined  contradictorily  between 
all  the  parties ;  and  that  this  is  an  additional  reason  why  the  suspen- 
Bive  appeal  should  not  be  granted,  the  relator  being  thereby  precluded 
from  setting  up  want  of  notice. 

The  relator,  in  his  application  for  process  from  this  court,  sworn  to 
in  due  form,  declares  that  the  judgment  on  which  execution  issued  and . 
by  virtue  of  which  his  property  was  seized,  was  rendered  by  de£Biult, 
without  any  legal  notice  of  the  proceedings  by  which  the  judgment 
iras  obtained,  and  without  ever  having  made  any  appearance  in  answer 
thereto ;  that  no  notice  of  the  rendition  of  this  judgment  was  ever 
^erred  upon  him ;  thi^,  having  been  informed  of  the  alleged  seizure  of 
his  property  by  the  sheriff,  he  applied  to  the  judge  of  the  Fourth  Dis- 
trict Court  for  an  injunction,  and  that  an  injunction  was  refused. 

From  an  examination  of  all  the  papers  and  documents  before  us,  wc 
nro  constrained  to  think  that  the  rule  should  not  be  discharged,  and 
that  the  relator  should  be  allowed  the  appeal  prayed  for. 

It  is  therefore  ordered  that  the  rule  be  made  absolute,  and  that  the 
judge  of  the  Fourth  District  Court  of  New  Orleans  grant  the  relator 
a  suspensive  appeal,  to  be  made  returnable  to  this  court,  according 
to  law. 


Xo.  2594. — SUCCESSION  of  Elizabeth  Tanner,  Deceased,  Wife  of  R. 

D.  Jordan. 

Cy  article  133  of  the  conBtitntlon  of  1868,  clerks  of  courts  are  prohibited  from  exorcising  any 
Judiciol  powers  whatoTer,  and  the  order  of  a  clerk,  alter  the  adoption  of  the  constitution, 
admitting  a  wiU  to  probate,  is  an  absolute  nullity. 

The  x>ari«h  judge,  having  admitted  a  will  to  probate  and  ordered  its  execution,  is  the  only 
competent  authority  to  appoint  a  dative  testamentary  executor. 

APPEAL  from  Parish  Court,  Parish  of  Lafourche.    Nicolas^  Parish 
Judge.    Bush  dt  Chode,  for  appellees.    H,  D.  Jordan,  opponent, 
in  person,  appellant. 

W7LY,  J.    Richard   D*  Jordan   has   appealed   from   a  judgment 
admittiug  to  probate  and  ordering  the  registration  and  execution  of 
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the  wiU  of  Elizabeth  Tairner,  bis  deceased  yvife,  dated  eighteenth  oi 
July,  1868,  and  appointing  Joseph  S.  Goode  dative  executor  thereof. 

Tlio  appellant  has  not  filed  an  assignment  of  errors,  nor  has  he  fur- 
nished the  court  with  cither  an  oral  or  written  argument  in  support  of 
liis  appeal. 

The  record  presents  a  mass  of  confusion,  showing,  besides  the 
original  pleadings,  numerous  petitions,  amended  petitions,  motions^ 
exceptions  and  bills  of  exceptions,  and  a  large  amount  of  evidence,  all 
filed  and  admitted  after  an  appeal  had  been  taken  and  the  jurisdiction 
of  the  case  had  vested  in  this  court. 

The  proceeding,  however,  supporting  the  judgment,  was  simply  an 
application  to  have  the  will  of  Elizabeth  Tanner,  of  date  eighteenth  of 
July,  18G8,  admitted  to  probate,  registered  and  ordered  to  be  executed, 
and  to  have  Joseph  S.  Goode  appointed  dative  executor  thereof. 

Now,  in  opposition  to  the  probating  of  the  will  of  eighteenth  of 
July,  1868,  Richard  D.  Jordan  presented  a  petition  alleging  that  the 
deceased  had  left  a  will,  of  date  twentieth  of  June,  1868,  giving  him 
the  usufruct  of  her  property ;  that  he  opposes  the  probate  of  the  will 
of  eighteenth  of  July,  1868,  *•  for  the  reason  that,  on  the  application 
of  your  petitioner,  filed  August  24,  1868,  said  pretended  will,  which 
figured  in  the  inventory,  was  submitted,  by  mutual  consent  of  counsel, 
to  the  clerk  of  the  Third  District  Court  for  probate,  with  another  pre- 
tended will,  dated  seventeenth  of  July,  1868,  all  of  which  wills,  marked 
1,  2  and  3,  on  the  twenty- fourth  of  August,  1868,  prior  to  the  passage 
of  the  act  of  the  Legislature  organizing  the  parish  court,  approved 
fourth  of  September,  1868^  that  a  contcstatio  litis  yv&s  made  between 
the  parties  in  interest  under  the  wills,  and  that  the  claims  of  said 
Lemuel  Tanner,  through  his  counsel,  Bush  &  Goode,  were  pressed 
forward,  and  all  evidence  requisite  was  adduced  by  said  Tanner  in 
support  of  the  probate  of  said  will,  now  attempted  to  be  probated  by 
this  court,  and  the  probate  of  said  will  was  rejected,  and,  in  lieu 
thereof,  the  will  No.  1,  dated  twentieth  of  June,  A.  D.  1868,  was 
admitted  to  probate,  registry  and  execution ;  that  this  is  no  longer  an 
open  question,  but  res  jxtdicaia.  In  further  opposition  he  urges  that  the 
application  of  Joseph  S.  Goode,  as  dative  testamentary  executor^ 
comes  too  late ;  the  application  of  E.  W.  Blake  has  priority,  and  that 
ho  is  entitled  to  the  same,  both  from  being  first  applicant,  a  creditor^ 
and  by  request  of  the  bona  fide  legatee.  That  should  this  court  decide 
to  admit  this  will  to  probate,  it  must  take  all  three  together,  and  bind 
itself  to  the  simple  decision  of  the  clerk  of  the  court  upon  the  evidence 
offered  by  all  parties  interested,  which  was  taken  down  and  filed  in 
the  mortuary  proceedings,  all  of  which  is  hereto  annexed  as  reference. 
For  further  opposition  he  urges  that  this  court,  under  the  peculiar  cir- 
cumstances, is  without  jurisdiction  at  this  time,  inasmuch  as  the 
provisions  of  the  seventh  section  of  an  act  relative  to  the  organization 
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of  the  parish  court,  approved  fourth  of  September,  A.  D.  1868,  has  not 
been  carried  out.  For  farther  opposition  he  urges  that  the  validity 
of.  the  vrill  in  favor  of  Tanner  can  not  be  decided  ui)on  under  the 
present  pleadings ;  that  the  probate  of  the  same  is  the  only  issue,  and 
said  probate  being  in  favor  of  the  will  of  the  twentieth  of  June,  1868, 
and  rejecting  that  of  seventeenth  and  eighteenth  of  July,  1868,  the 
legatees  or  persons  interested  must  bring  their  action  of  nullity." 

After  further  urging  in  opposition  to  the  probate  of  the  will  of 
eighteenth  of  July,  1868,  that  undue  influence  was  exerted  over  the 
testatrix,  and  that  she  was  not  of  sound  mind,  the  petition  concludes 
thus:  "Reserving  all  the  above  points,  in  case  your  honor  should 
decide  against  us,  I  would  then  pray  for  the  homologation  of  the  will 
of  twentieth  of  June,  1868,  marked  1,  which  is  hereunto  annexed,  that 
the  same  be  probated,  registered  and  ordered  to  be  executed,  and 
that  I  and  Mary  C.  Jordan  be  declared  the  only  legatees,  and  that  £. 
W.  Blake  be  appointed  dative  testamentary  executor,  and  for  all 
other  general  relief." 

The  court  a  qua  decided  that  the  proceedings  before  the  clerk  of  the 
Third  District  Court  of  the  parish  of  Lafourche,  on  the  twenty-fourth 
of  August,  18G8,  were  null  and  void,  because  the  constitution  of  1868, 
then  in  force,  provides  that  all  successions  shall  be  opened  and  settled 
in  the  parish  court  ^  and,  also,  that  no  judicial  powers  shall  bo  exercised 
by  the  clerks  of  courts.  The  court  also  admitted  the  will  of  eighteenth 
of  July,  1668,  to  probate,  registry  and  execution,  and  appointed 
Joseph  S.  Goode  dative  executor.  The  evidence  in  the  record 
sustains  the  conclusion  of  the  judge  in  admitting  the  will  to  probate, 
registry  and  execution.  It  also  sustains  the  appointment  of  Joseph 
S.  Goode,  dative  executor  of  the  will  of  the  eighteenth  of  July,  1868, 
he  being  the  only  applicant  to  be  appointed  dative  executor  of  that 
will.  That  the  proceedings  before  the  clerk  of  the  district  court,  on 
the  twenty-fourth  of  August,  1868,  were  mere  nullities  there  can  be 
no  doubt,  the  same  being  in  contravention  of  articles  87  and  133  of  the 
constitution  of  1868. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
and  that  appellant  pay  costs  of  appeal. 


No.   1442. — State    op   Louisiana   v.    Peter   Orsixi,   alias  Peter 

Manchini. 

Ihb  tfldaTtt  of  the  aocaged,  after  a  rerdiot  of  gnllty  of  murder,  that  he  ia  not  fiunlliar  with 
the  EogliBh  language,  la  not  good  cauae  for  a  new  trial;  nor  will  queationa  of  flMSt, 
preeented  in  the  affldaTlt»  he  notioed  on  appeal. 

APPEAL  from  First  District  Court  of  New  Orleans,    ffo^oe,  J. 
B.  L.  Lynch,  Attorney  General,  for  the  State.    H.  C,  (MsUllanoB, 
for  defendant  sad  appellant. 

Wti«T|  J.     The   defendant  appeals  from  a  judgment  convicting 
Lim  of  murder  without  capital   punishment,  and  asks   this  court 


Digitized  by  VjOOQIC 


94  SUPREME  COURT  OP  LOUISIANA, 


state  Y.  Orslnl,  aliM  Muichini. 


to  reverse  the  judgment  and  remand  the  case,  to  be  proceeded  in 
according  to  law.  No  errors  of  law  are  suggested  as  appearing  in  the 
trial  of  the  cause;  but  the  complaint  is,  that  the  district  judge  should 
have  granted  the  motion  for  a  new  trial,  based  on  the  afiSdavit  of  the 
defendant,  'Hhat  ho  is  slightly  acquainted  witli  the  English  language  j 
that  on  the  trial  of  his  case  his  witnesses  were  not  called  upon  the 
stand;  that  he  is  anxious  to  have  a  new  trial  for  the  purpose  of 
establishing  the  following  facts."  •  •  •  The  correctness  of  the 
facts  presented  in  the  affidavit  can  not  bo  determined  by  this  court,  its 
jurisdiction  in  criminal  cases  being  limited  t^  questions  of  law  only. 
Article  74  of  the  constitution;  State  t^.  Bass,  11  An.  478. 

But,  admitting  the  trulh  of  the  averment,  we  see  no  legal  grounds 
for  granting  a  new  trial.  It  is  not  stated  that  the  slight  acquaintance 
of  the  defendant  with  the  English  language  prevented  him  from 
making  adequate  preparation  for  the  trial,  or  that  the  evidence  he 
desires  to  adduce,  on  anew  trial,  is  newly  discovered. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
affirmed^  with  costs. 

Mr.  Justice  Howe  was  recused  in  this  case. 


No.  1924 — Succession  of  Peter  Williams. 

The  cioditon  or  iMin  of  an  Mtafte  may  proceed  by  rule  to  compel  the  ounktor  to  pej  the  twen^per 
cent,  interest  per  ftnnum  on  the  amount  of  the  ftinda  drawn  from  the  bank  by  him  trithoat 
any  order  or  anthority  from  the  court,  bnt  they  can  not  conple  with  such  mle  a  demand 
that  the  deUnqaentcorator  ahaU  be  diamiaaedfrom  oiBoe.  Actsof  1SS5,  la,  Na  90,  page  78. 

Proceedinga  to  remove  a  delinquent  curator  firam  oiBoe  muat  be  commenced  by  petttioa  and 
dtatlan.    C.  P.  1018. 

In  a  prooeeding  under  this  atatuto  to  recoyer  the  twenty  per  cent,  interest  per  annum  on  ih*i 
amount  withdrawn  flrom  the  bank  by  the  curator,  beaides  any  special  damage  suffered, 
judgment  can  not  be  rendered  against  him  and  his  sureties  in  talido  for  the  amount  s* 
withdrawn. 

APPEAL  from  Second  District  Court,  parish  of  Orleans.    Thomas^  J. 
Walter  IT.  Eogers,  and  Budd  &  Orover^  for  appellants.     Q,  A. 
Thomas,  for  absent  hcirs^  appellees. 

Howell,  J.  In  pursuance  of  an  order  of  court,  the  curator  of  thia 
succession  filed  an  account,  to  several  items  of  wliich,  the  attorney  for 
absent  heirs,  made  opposition,  and  pending  the  same  took  a  rule  on 
the  curator  to  produce  his  bank  book  on  the  trial  of  the  oppo- 
sition, and  show  cause  why  the  penalties  of  tlie  act  of  twelfth  of 
March,  1855,  should  not  be  inflicted  on  him  and  his  securitiea. 
Judgment  was  rendered,  sustaining  the  opposition  in  part,  and  making 
the  rule  absolute,  dismissing  the  curator  from  office,  and  condemning^ 
him  and  his  secniities  in  soUdo  to  pay  a  certain  sum  of  money,  drawn 
by  him  out  of  bank,  without  authority,  f^m  which  they  appealed. 
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The  attorney  for  absent  heirs  suggests  that,  as  the  clerk's  certificate 
shows  that  several  documents  are  missing,  the  court  should  dismiss 
the  appeal,  and  cites  several  authorities  to  support  his  suggestion. 

It  appears,  however,  that  these  missing  documents  were  not  offered 
in  evidence  in  the  proceedings  resulting  in  the  judgment  appealed 
from,  and  tliat  all  the  documents  and  testimony  adduced  in  said 
proceedings  are  in  the  transcript.  There  is,  therefore,  no  ground  for 
dismissing  the  appeal  on  this  suggestion  of  the  attorney. 

The  items  of  the  account,  the  opposition  to  which  was  sustained,  are 
three  sums  in  favor  of  the  curator  himself— one  of  $910  for  services  aa 
agent  of  the  deceased,  one  of  $828  for  three  years^  board  of  the 
deceased,  both  of  which  were  rejected;  and  one  of  $227,  as  commis- 
sions on  the  amount  of  the  inventory,  which  was  reduced  to  $68  41  as 
commissions  on  the  sum  distributed. 

He  contends  that  the  first  and  second  items  are  established  by  a 
former  account  filed  by  him,  and  which,  he  alleges,  was  homologated 
by  judgment  of  tlie  court,  and  is  therefore  binding  on  the  estate.  In 
support  of  which  he  cit«8  articles  1056,  1058,  1168,  1169,  1172  C.  C; 
articles  539,  548  C.  P.;  3  An.  383;  14  An.  706:  8  R.  121;  2  R.  54. 

The  alleged  judgment  of  homologation  is  not  in  evidence,  and  no 
proof  of  any  kind  was  introduced  to  establish  the  verity  of  said  claims. 
Bat  if  we  are  justified  in  referring  to  all  the  mortuary  proceedinga 
which  appear  ^in  the  transcript,  we  find  quite  enough  to  sustain  the 
jadge  a  quo  in  disregarding  said  account  and  its  pretended  homologa- 
tion as  proof  of  the  curator's  claims  against  the  succession.  It  was 
filed,  along  with  the  inventory,  on  the  day  before  letters  of  curatorship 
were  issued  to  the  curator,  and  in  the  accompanying  petition  he  prayed 
for  an  order  to  draw  out  of  bank  the  sum  of  $968  88,  being  the  amount 
of  cash  to  the  credit  of  the  succession,  to  pay  privileged  debts  as  far 
as  possible,  and  that  after  service  of  the  petition,  account  and  inventory 
on  the  attorney  for  absent  heirs,  and  all  due  legal  proceedings  the 
account  and  inventory  be  homologated  and  approved.  The  suggested 
service  does  not  appear  to  have  been  made,  and  the  only  order  granted 
was  one  directing  the  account  to  be  advertised.  Ten  or  twelve  days 
thereafter  a  x>etition  was  filed,  and  an  order  indorsed  thereon  **  that 
sidd  account  be  approved  and  homologated  so  far  as  not  opposed.'^ 
On  the  same  day  a  petition  was  filed  asking  for  and  obtaining  an 
order  to  sell  certain  property  to  pay  the  debts  oi  the  succession.  It 
will  be  observed  that  the  curator  has  not,  so  far,  asked  for  an  order  or 
anthority  to  pay  any  specified  debts,  or  in  accordance  with  any  account 
presented  by  him.  Some  six  montlis  after  the  above  sale  was  ordered^ 
the  attorney  for  absent  heirs  took  a  rule  to  compel  the  curator  to  file 
an  account  of  administration,  which  resulted  in  the  account  now 
under  consideration,  and  which  embraces  all  the  liabilities  and  asseta 
which  were  set  forth  in  the  first,  as  well  as  others,  but  no  allusion  is 
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made  in  the  account  or  petition  accompanying  it,  to  any  former  aceonnt 
or  payments.  Whateyer  eifect  may  result  from  the  filing  of  the  first 
statement  of  liabilities  and  assets,  and  the  order  approving  it,  as  to 
other  persons,  the  curator  can  not  invoke  them,  under  the  circumstances, 
AS  establishing  the  verity  of  his  own  claims  against  the  succession,  so 
as  to  preclude  opposition  to  them,  when  found  in  a  subsequent  account, 
which  he  asked  to  be  advertised,  approved  and  homologated.  The 
filing  of  the  first,  at  the  time  and  in  the  manner  it  was  done,  was 
irregular,  (  C.  P.  988;  C.  C.  1167,  1168),  and  nowhere  does  an  order  of 
the  court  appear,  directing  him  to  draw  money  from  the  bank  or 
authorizing  him  to  pay  any  debts  (C.  C.  1177)  prior  to  the  filing  of  the 
account  which  is  now  successfully  opposed  by  the  attorney  of  the 
absent  heirs. 

The  commissions  were  properly  reduced,  as  the  administration 
seems  not  to  be  closed.  C.  0.  1187-8.  The  bank  books  show  that 
the  curator  deposited  in  and  drew  from  the  bank  several  thousand 
dollars,  for  which  withdrawal,  as  above  stated,  ho  produces  no 
autliority  from  the  court.  This,  by  the  express  terms  of  the  vict  of 
1855,  pages  78,  section  3,  makes  him,  with  his  securities,  liable  to  pay 
twenty  per  cent,  interest  x>er  annum  on  the  amount  so  withdrawn, 
besides  any  special  damage  suffered,  and  to  be  dismissed  from  oillco: 
but  does  not  warrant  a  judgment  against  him  and  his  securities  in 
solido  for  the  amount  withdrawn.  Nor  does  the  section  under  whicli 
the  rule  was  taken,  change  the  mode  or  form  of  proceeding  by  whicli 
the  delinquent  curator  is  to  be  removed,  which  must  be  done  l\v 
petition  and  citation.     C.  P.  1018. 

Conceding  that  the  act  of  1837,  page  95,  section  3,  implied  the  right 
to  decree  a  dismissal  on  the  rule  therein  authorized,  section  2  of  the  act 
of  1855,  on  the  same  subject,  differs  in  this  respect  from  said  act,  and 
repeals  all  laws  on  the  same  subject,  except  what  is  in  the  two  Codes. 
By  articles  1019  C.  P.  and  1151  C.  C,  it  becomes  the  duty  of  the  judge, 
when  a  fact  or  reason  justifying  dismissal  comes  to  his  knowledge,  to 
direct  the  attorney  for  absent  heirs  to  institute  suit  for  that  purpose. 

Wo  conclude  that  the  judgment  of  the  court  a  qxm^  on  the  opposi- 
tion, is  correct,  but  that  on  the  rule,  dismissing  the  curator  and 
condemning  him  and  his  securities  to  paf  $1899  89,  is  erroneous. 

It  is  therefore  ordered  that  so  much  of  the  judgment  appealed  from, 
as  dismisses  P.  Bourke  from  the  office  of  curator,  and  condemns  him 
and  his  securities  in  solido  to  pay  $1899  89  to  this  estate,  be  reversed, 
without  prejudice  to  the  right  of  action  against  them  or  either  of  them 
in  proper  form;  and  that  in  other  respects  the  said  judgment  bo 
affirmed,  costs  of  appeal  to  be  paid  by  the  succession. 
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No.  1857.— SuccESSioK  of  J.  I.  DePouillt.— On  Oppositioii  of  heirs  to     io6  m 
the  Acooant  of  the  Exeentor.  ^^ "^ 

ThiglTlBg  of  ft  Qheok  tot  money  la  •  maawl  gilt,  md  !■  labject  to  no  other  fonnelitj  than  tbat  ™ 

of  dettvvL'j. 
AdaiuUo&«Ma»«»«ef  of  ftxwomiaeoryniitemiistbepMiedbefoieftnotftiy  publio  and  two  w.t. 
,  nndcr  penalty  of  anility     C  C  1523. 


APPEAL  from  Second  District  Coart,  parish  of  Orleans.  Th0ma$,  J. 
A.  Voorhica  and  ColUns  d  Wooldridge,  for  executor,  appellant. 
A,  Robert^  for  the  heirs,  appellee. 

Howell,  J.  The  heirs  of  the  deceased  opposed  the  homologation  of 
the  executor's  account  filed  herein,  on  the  ground  that  he  has  not 
accounted  for  twenty-flye  hundred  dollars  in  cash  and  two  mortgage 
Dotes  of  twelve  hundred  and  fifty  dollars  each,  received  by  the  deceased 
as  the  price  of  certain  property  sold  by  him,  and  which  they  allege  ho 
deposited  with  said  executor  for  the  benefit  of  his  succession,  but  which 
the  latter  has  converted  to  his  own  use,  under  certain  pretended  per- 
BODal  rights  on  them. 

The  evidence  shows  that  DePouilly  died  on  the  twenty-fifth  of 
December,  1866  -,  that  three  days  prior  thereto,  to  wit,  on  the  twenty- 
second  of  December,  he  handed  to  P.  H.  Mousseaux,  as  a  gift,  a  check 
for  $2286  drawn  on  that  day  to  the  order  of  and  collected  the  same 
(lay,  by  said  Mousseaux,  and  the  two  notes  above  referred  to  j  that  on 
the  same  day  (the  22d)  the  deceased  made  a  will,  appointing  said 
Mousseaux  his  executor,  making  a  small  legacy  to  him  and  one  to  a 
servant,  and  instituting  the  opponents  his  universal  legatees. 

The  question  presented  is,  was  this  a  manucal  gift  within  tlie  meaning 
of  article  1526,  C.  C,  which  reads :  *'  The  manual  gift,  that  is  the 
giving  of  corporeal  movable  eflfects  by  a  real  delivery,  is  not  subject  to 
any  formality." 

A  manual  gift  is,  by  this  article,  the  giving  of  corporeal  movables, 
which  must  be  actually  delivered. 

As  the  evidence  shows  that  the  sum  of  money,  for  which  ttie  deceased 
gave  his  check  on  the  bank,  was  immediately  reduced  to  possession  by 
Mousseaux^  it  must  be  considered  a  manual  gift  within  the  meaning  of 
the  above  article.  An  actual,  real  delivery  of  a  corporeal  movable 
effect  (money)  was  made,  and  no  other  formality  was  necessary.  The 
check  was  the  means  or  vehicle  of  delivery. 

Bat  the  mortgsige  notes  come  within  a  different  classification  or 
description  of  things. 

A  pr<»ni8eory  note  is  a  written  engagement  or  promise  by  one  to  pay 
another  i^erson,  therein  named,  absolutely  and  unconditionally,  a  cer- 
tain sum  of  money,  at  a  tune  specified  therein.  The  written  instrument 
is  the  evidence  of  the  obligation  to  pay.  An  obligation  is  not  a  cor- 
poiealy  but  an  incorporeal  thing.  C.  C.  451.  A  promissory  note,  then, 
must  come  within  the  operation  of  article  1523  of  the  Code,  which  says ; 
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"  Ab  aot  ahall  be  paased  before  a  BoUrj  and  two  witneaaes  of  any 
donation  inter  vivos  of  immoTable  FEoperti^,  of  Blaves  or  incorporeal 
things,  such  as  rents,  credits,  rights  or  actions,  under  the  penalty  of 

It  was  not  the  pieees  of  paper  that  were  glTeo,  but  the  obligation  of 
the  debtor  or  maker  to  pay  the  sums  evidenced  by  the  writings.  This 
was  the  riew  taken,  and,  we  think,  correctiy,  in  the  case  of  Morris  v. 
Comptoa.    12  S.  76. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  so 
amended  as  to  oider  the  executor  to  account  only  for  the  two  notes 
described  in  the  act  of  sale  on  file,  with  the  interest  therein  stipulated, 
and  that,  as  thus  amended,  tiie  judgment  bo  aftmed.  Costs  of  appeal 
to  be  paid  by  P.  H.  Mousseaux,  appellee. 


No.  2354.— Dayib  S.  Brtok  v.  H.  Kbndaix  Cabteu. 

A  pQAlMMr  at  rifeMlff  nte  of  baak  stock  omi  oompel  %  tnasfer  of  iha  ahano  of  slook  on  fho 
booki  of  tlio  iMutk,  mlthongh  tlie  aolied  dabtor  hmj  ovb  the  bank  at  ttie  tlma  an  anoost 
above  tbe  amooitt  of  the  atock  purchaaed,  eTidanoed  by  hla  notaa  held  by  the  bank. 

A  claaae  la  the  by-lawa  of  a  bank,  adopted  by  the  board  of  dtreeton,  auboeqpeatly  to  the 
iaaning  of  the  atook,  that  "no  tranafar  of  atock  ahaU  be  au4e  when  the  party  is  indebted 
to  the  bank  as  principal,  indoraer  or  eecority  on  any  dbligation  that  ia  doe,  aa  long  aa  it 
.   romaina  unpaid,"  la  not  binding  on  the  Judgment  oreditore  of  the  atookholdeta, 

APt'E AL  from  Seventh  District  Court,  parish  of  Orieans.  I'dOoioes,  J. 
2>.  8,  Bryon,  for  plaintiff  and  appellant.  A.  d  M.  VoorhieSy  for 
defendant  and  appellee. 

Wtlt,  J.  The  plaintiff,  under  his  own  judgment  against  the  defend- 
ant, purchased  one  hundred  and  thirteen  shares  of  the  capital  stock  of 
the  Crescent  City  Bank,  belonging  to  the  latter ;  and  the  sheriff  took 
a  rule  on  the  bank  to  show  cause  why  he  should  not  be  permitted  to 
transfer  on  its  books  tite  stock  to  the  purchaser.  In  answer  to  the 
rule,  the  Crescent  City  Bank  pleaded  the  general  issue,  and  averred 
that  the  defendant,  H.  Kendall  Carter,  owed  it  $31,972,  evidenced  by 
Ills  notes,  and  averred  ''  that  said  stock  can  not  be  transferred  as  long 
as  said  notes  remain  unpaid,  the  bank  being  entitled  to  plead  compen- 
sation, which  she  now  sets  up."  The  rule  was  made  absolute,  and  the 
Crescent  City  Bank  appealed. 

The  validity  of  the  sale  is  not  contested. 

The  question  to  be  determined  is,  can  the  purchaser  at  sheriff^s  sale 
of  the  shares  of  the  bank  stock  of  his  debtor  oompel  tbe  bank  to  permit 
the  transfer  of  the  stock  to  be  made  on  its  bo(4cs,  when  the  stock- 
holder himself  owes  it  a  sum  of  money,  evidenced  by  his  notes  Y 

The  plea  of  compensation  raised  in  the  pleadings  is  manifestly 
unavailing.  It  is  merely  a  mode  of  extinguishing  a  debt.  The  debt 
of  H.  Kendall  Carter  can  not  be  compensated  by  the  shares  of  the  bank 
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stock  held  by  him  and  seized  by  the  sheriff,  and  sold  to  the  plaintiff; 
because  the  certificates  of  stock  are  not  debts  dae  by  the  bank^  they 
are  merely  the  eridences  of  ownership  of  the  shares,  or  of  the  titles  of 
property. 

It  is,  however,  nrged  that  the  act  of  1855,  establishing  a  general 
system  of  free  banking  in  the  State,  authorizes  snch  institutions  to 
make  and  ordain  such  by-laws  as  may  be  necessary  for  the  proper 
management  of  the  corporation,  in  conformity  with  the  prorisions  of 
law;  ''that  the  shares  of  the  banking  companies  shall  be  personal 
property,  and  shall  be  transferable  on  the  books  of  the  same  in  such 
manner  as  the  by-laws  may  direct.'' 

That  in  pursuance  of  the  proyisions  of  said  act,  the  Crescent  City 
Bank  adopted  its  by-laws,  one  provision  of  which  declaring  that,  "  No 
transfer  of  stock  shall  be  made  when  the  party  is  indebted  to  the 
bank  as  principal,  indorser  or  security  on  any  obligation  that  is  due^ 
as  long  as  it  remains  unpaid.*^ 

The  bank  contends  that  the  purchaser  of  the  shares  at  sheriff's  sale 
occupies  no  better  position  than  H.  Kendall  Carter,  the  judgment 
debtor;  that  the  ac^udication  only  invested  the  purchaser  with  the 
same  legal  rights  which  Carter  previously  held  in  and  to  the  stock. 

It  contends  that  under  the  eighteenth  section  of  the  by-laws.  Carter 
could  not  require  the  transfer  on  its  books  of  the  stock  as  long  as  he 
remained  indebted  to  the  bank.  If  the  by-laws  had  been  made  by  the 
stockholders,  instead  of  the  directors,  an<d  H.  Kendall  Carter  had 
been  a  party  to  the  agreement  between  them  in  making  the  by-law 
prohibiting  the  sale  as  long  as  he  might  be  indebted  to  the  bank,  ho 
might,  i>erhaps,  be  estopped  by  his  covenant  from  making  the  transfer 
or  demanding  the  transfer  on  the  books  of  the  bank.  We  do  not 
think,  however,  that  his  agreement,  if  establislied,  to  the  prohibitory 
clause  of  the  by-laws  made  subsequent  to  the  issuing  of  the  stocky 
could  affect  the  rights  of  his  judgment  creditor  herein,  to  seize  and 
sell  his  property,  tlie  bank  stock,  and  to  demand  the  completion  of  the 
titles  thereof.  Parties  who  own  property  can  not  bind  themselves  not 
to  alienate  their  property  as  long  as  they  owe  a  certain  debt,  so  as  to 
preclude  their  judgment  creditors  from  divesting  them  of  the  ownership 
by  forced  sale.  If  the  principle  contended  for  by  the  bank  be  true, 
owners  of  property,  or  the  bank,  their  creditor,  can  make  an  agreement 
to  defeat  their  other  creditors — not  only  to  defeat  them  from  recovering 
what  is. due,  but  debar  them  from  the  right  of  making  a  forced  or 
judicial  sale  of  their  property. 

The  corporation  is  merely  a  juridical  person ;  it  can  make  no  regula- 
tion or  by-law  to  deprive  a  judgment  creditor  from  selling  the  property 
of  his  judgment  debtor,  and  from  acquiring  a  formal  transfer  of  the 
property  to  himself,  if  he  becomes  the  purchaser. 

The  bank  does  not  set  up  any  lien  or  privilege  on  the  shares  o^  the 
stock  held  by  the  defendant;  it  claims  no  preference  on  the  proceeds 

Digitized  by  VjOOQIC 


100  SUPREME  COURT  OP  LOUISIANA, 

BryoD  V.  Carter. 

resulting  from  tho  adjudication ;  but  contends  that  under  its  by-lavs, 
the  shares  of  stock  held  by  their  debtor.  Carter,  are  no  longer  the 
objects  of  a  sale  or  alienation.  That  because  he  happens  to  be  indebted 
to  them,  for  which  they  claim  not  even  a  privilege,  his  property  can  not 
be  sold  by  his  judgment  creditor,  the  plaintiff.  In  effect,  the  bank 
assumes  that  it  can  ordain  by-laws  to  remove  property  from  commerce. 
The  argument  is  a  glaring  absurdity.  The  act  of  1855,  authorizing 
free  banks,  declares  that  the  shares  shall  be  personal  property,  and  be 
tiunsferable  on  the  books  of  the  corporation  '*in  such  manner  as  the 
by-laws  may  direct."  Act  1855,  section  8,  authority  to  direct  the 
manner  of  the  transfer  of  bank  stock  on  its  books,  certainly  does  not 
authorize  the  bank  to  prohibit  the  transfer.  We  know  of  no  mode  by 
which  a  creditor  can  secure  his  debt  in  the  manner  contended  for  by 
the  bank.  We  know  of  no  law  authorizing  a  creditor  to  place  the 
property  of  his  debtor  out  of  commerce  on  account  of  the  debt. 

The  case  presented  in  the  succession  of  Walsh,  9  An.  543,  relied  on 
by  the  bank,  is  not  in  point.  The  relation  of  the  parties  is  different. 
In  that  case,  the  Crescent  City  Insurance  Company  owed  Walsh  a 
debt,  evidenced  by  their  scrip  containing  on  its  face  the  clause,  "Tlus 
certificate  is  transferable  only  on  the  books  of  the  company  with  its 
consent,  by  the  said  Walsh  or  his  attorney."  The  obligation  of  the 
company  was  for  the  payment  to  Walsh,  of  a  certain  sum  of  money, 
on  a  certain  contingency  contemplated  in  the  company's  charter,  witli 
interest,  subject  also  to  tho  contingency  therein  contemplated;  and 
the  promise  was  made  with  the  express  reservation  that  it  was  not  to 
bo  assigned,  or  that  no  new  creditor  was  to  be  substituted  witliout  the 
company's  consent.  In  that  case,  the  certificate  was  not  even  nego- 
tiable paper,  a  clause  to  the  contrary  being  expressed  on  its  fiice ;  but 
it  merely  evidenced  a  debt  due  to  Walsh  by  the  company,  against 
which  they  desired  to  plead  any  offset  they  might  afterwards  have. 
And  the  court  decided  there  was  nothing  unlawful  in  such  a  stipula- 
tion, made  under  a  provision  of  the  charter,  and  that  a  court  of  justice 
should  give  it  effect  according  to  its  just  import,  and  in  fulfillment  of 
the  intention  of  the  parties  to  the  contract. 

We  said  there  was  a  difference  in  the  relation  of  the  parties. 

In  that  case,  Walsh  was  a  creditor  of  the  insurance  company,  and 
in  course  ot  their  business  might  become  also  a  debtor,  and  his  position 
toward  them  was  such  that  compensation  might  arise  at  any  moment. 
In  the  case  before  us,  however,  the  certificates  of  bank  stoclc  do  not 
evidence  debts  to  be  extinguished  by  compensation,  or  any  other  legal 
mode  of  discharging  obligations. 

H.  Kendall  Carter,  the  holder  of  the  certificates  of  stock,  did  not 
occupy  towards  the  bank  the  relation  of  a  creditor  to  his  debtor.  The 
bank  owed  him  nothing.  He  was  not  its  creditor,  against  whom  a 
debt  might  arise,  and  the  plea  of  compensation  be  applicable.     Ho 
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merely  owned  certain  property,  the  certificates  of  stock,  and  owed  a 
juridical  person,  the  bank,  an  ordinary  debt.  That  he  owed  the  bank 
a  debt  did  not  prevent  the  plaintiff,  his  jndgment  creditor,  from  selling 
and  becoming  the  purchaser  of  property  which  was  in  commerce. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  a£Qnned, 
witli  costs. 


No.  2569. — Succession  of  J.  P.  Bingay.— On  Opposition  of  Amant 
BouKGEOis,  Tutor. 

Tb«  pariah  ooort  has  oxcIqbIto  original  Jurisdiotion  to  settle  dlapntoa  arising  from  the  oppoai- 
tion  to  an  aooount  and  tableau  of  distribntlon  filed  by  the  executor  or  adminlatrator, 
regardlcsa  of  the  amount  involved  in  the  opposition;  but  where  the  validity  or  correctness 
of  the  demand  is  brought  in  question,  cither  by  the  executor  or  administrator  on  the  ono 
aide,  or  the  creditor  on  the  other,  then  the  Jcriadictlon  of  the  parish  or  district  oourt  is 
goTemed  by  the  amount  invulvcd. 

APPEAL  from  the  District  Court,  parish  of  St.  James.  Beauvais^  J. 
F.  P.  Fochiy  for  administrator,  appellant.  J,  K,  Oaudei,  for  oppo* 
nenty  appellee. 

Howell,  J.  Jhe  only  question  presented  by  this  appeal  is,  whether 
or  not  the  parish  court  has  juri^iction  of  an  opposition  filed  by  a 
creditor  whose  claim,  exceeding  five  hundred  dollars,  had  been  recog- 
nized by  a  judgment  of  the  district  court  against  the  succession, 
before  the  opposition  to  the  tableau  was  filed  and  transferred  to  the 
pariah  court  f 

Tlie  question  must  be  answered  in  the  affirm<ative.  The  constitution 
requires  that  *'aZ«  successions  shall  be  opened  and  settled  in  the  parish 
coarts,^^  and,  necessarily,  these  courts  must  have  the  jurisdiction  and 
powers  essential  to  the  settlement  of  successions.  Among  these  is  the 
jurisdiction  over  tiie  distribution  of  funds  in  the  hands  of  an  adminis- 
trator. Where  claims  have  been  recognized  either  by  the  administrator 
or  by  judgment  of  a  court,  there  is  no  longer  any  contestation  between 
the  creditor  and  the  succession,  in  the  meaning  of  that  clause  of  article 
eighty-seven  of  the  constitution  which  says :  *'  All  suits  in  which  a 
saecession  is  either  plaintiff  or  defendant,  may  be  brought  either  in 
the  parish  or  district  court,  according  to  the  amount  involved.^' 

The  *'  suit,'^  in  this  instance,  against  the  succession  to  establish  the 
existence  or  validity  of  the  opponent's  claim,  has  already  been  decided, 
and  the  opponent  can  only  demand  that  he  be  paid,  in  accordance  there- 
with, in  due  course  of  administration — that  is,  concurrently  with  the 
other  creditors — out  of  the  funds  of  the  estate  as  they  are  or  may  be 
realized.  C.  P.  987.  The  constitution  must  control  the  Code  of  Prac- 
tice; but  the  latter  may,  in  cases  of  doubt,  be  referred  to  for  the 
meaning  of  words  and  terms  as  used  in  the  former,  the  convention 
being  supposed  to  use  them  in  the  sense  in  which  they  had  been  used. 
Under  this  rule  the  word  '*  suits,^'  in  the  above  clause,  must  mean 
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snits  broaght  by  a  sucoessioDy  or  Buita  against  a  sneoeasion  for  any 
claim  for  property  or  money.  The  mode  of  obtaining  payment  k  not 
changed  by  the  said  clanse,  bat  left;  as  fixed  by  the  preceding  danae, 
requiring  all  successions  to  be  settled  in  the  parish  courts.  Any  other 
^M>ncla8ion  wonld  leave  it  in  the  power  of  an  interested  administrator 
or  creditor  to  cause  great  delay  and  expense,  and  virtually  determine, 
by  his  own  act,  the  jurisdiction  of  the  parish  and  district  courts— a 
result  never  contemplated  by  the  convention. 

In  this  case  it  is  difficult  to  see  what  jurisdiction  the  district  court 
can  be  called  on  to  exercise.  It  has  already  rendered  a  judgment 
^igainst  the  succession  in  favor  of  the  opponent.  It  can  not  render  a 
judgment  on  that  judgment,  nor  can  it  issue  execution  thereon.  And 
it  certainly  can  not  be  called  on  to  order  the  administrator  to  pay  the 
opponent's  claim  without  having  all  the  parties  before  it,  or  even  con- 
currently with  them.  Such  settlement  must  be  had  in  the  parish  court. 
The  district  court  has  already  exhausted  its  jurisdiction  as  to  this  par- 
ticular claim,  and  the  parish  court  is  vested  with  jurisdiction  of  the 
question,  whether  or  not  the  opponent's  judgment  must  have  a  place, 
and  what  place,  on  the  tableau  of  distribution ;  that  is,  whether  or  not 
the  opponent  has,  by  virtue  of  his  judgment,  a  right  to  a  share  of  the 
fund  on  distribution — it  being  a  question  of  rank  ? 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  dismissing  the  rule  taken  on  fifth  Novem- 
ber, 1869,  by  Amant  Bourgeois,  tutor,  to  rescind  the  order  of  transfer, 
with  costs  in  both  courts. 


No.  1914.— Henry  Ware  &  Son  v,  John  G.  Wilson. 

In  a  gait  to  make  tbe  ahoriff  liable  on  a  bond  for  the  release  of  property  under  seizure,  parol 
evidence  is  admissible  to  show  that  the  sheriff  has  never  i>arted  with  the  possession  of  the 
property  under  seixure.  The  sheriff  may  show,  also  in  a  oaae  of  thia  kind,  under  what 
circumstances  the  bond  made  its  appearance  in  the  record. 

Where  the  return  of  the  sheriff  on  the  writ  of  ^ri  facias  contradicts  the  recitals  in  the  tux 
of  the  bond  of  release,  the  entries  made  by  the  sheriff  will  controL 

A  bond  of  release,  executed  by  the  seized  debtor,  ia  of  no  force  until  the  seized  proper^  Is 
released  by  the  sheriff. 

In  a  rule  against  the  litigants  for  costs,  the  sheriff  will  bo  restricted  to  the  charges  allowed  by 
law,  and  if  any  of  the  Items  are  overcharged  they  are  forfeited. 

APPEAL  from  Sixth  District  Court,  parish  of  Orleans.     Cooley,  J. 
Brice  d;  Mitchel,  Bradford,  Lea  dc  Finney,  and  Semmes  d  Mott,  for 
appellants.    Baee,  Foster  &  F.  T.  Merrick,  lor  appellees. 

Howell,  J.  The  record  in  this  case  presents  two  appeals  taken  by 
the  sheriff  of  the  parish  of  Jefferson — one  from  a  judgment  decreeing 
him  to  be  liable  on  a  bond  alleged  to  have  been  received  and  acoeptod 
by  him  for  the  release  of  certain  horses  sequestered  herein ;  the  other 
&om  a  judgment  on  a  rule  taken  by  him  on  plaintiffs  for  the  payineiit 
of  his  costs. 
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The  first  Judgment  ia  enoneeus.  The  return  of  the  aheriff  on  the 
writ  of  seqnestration,  to  which  the  hond  in  queation  waa  attachedi  aa 
appears  only  by  the  minnte  or  note  of  the  clerk  of  the  court,  doea  not 
show  that  the  property  was  releaaed ;  but,  on  the  contraiy,  ahowa  that 
a  keeper  thereof  was  appointed,  and  makea  no  mention  of  a  bond  of 
release.  Upon  this  return,  and  the  answer  of  the  sheriff,  it  was  com- 
petent for  him  to  introduce  parol  proof  that  he  had  never  parted  with 
the  possession  of  tlie  proi>erty,  but  still  held  it  by  virtue  of  the  writ. 
The  evidence  offered  did  not  contradict,  but  rather  supported  his 
return,  and  we  can  see  no  good  reason  why  he  should  not,  in  defense 
to  the  plaintiffs'  rule,  be  permitted  to  show  how  the  bond'  made  its 
appearance  among  the  papers  of  the  suit,  or  waa  attached  to  the  writ, 
the  return  on  which,  and  not  the  recitals  in  the  bond,  must  control. 
The  bond  is  necessarily  drawn  up  and  signed  before  there  can  be  a 
release  and  delivery  of  the  property,  and  its  terms  and  conditions  are 
preaeribed  by  the  law,  while  the  return  on  the  writ  is  the  act  of  the 
aheriff,  and  must  show  what  he  haa  done  under  it.  The  appearance  of 
the  bond  in  the  papera  of  the  auit^  and  attached  aa  it  waa  to  the  writ, 
doea  not  neeeaaarily  conclude  the  aheriff,  and  should  not  have  mialed  the 
phrintiffa,  tn  theae  very  doeumenta  (the  writ,  the  return  thereon,  and 
the  b<Mid  aa  attached),  offered  to  auatain  their  objection,  were  well 
ddeolated  to  notify  them  that  there  waa  at  leaat  aome  doubt  aa  to 
whether  the  property  had  been  released.  The  act  of  I8d9,  p.  168,  sec. 
18,  on  whidti  they  rely,  says :  ''  In  aU  caaea  where  property  attached, 
sequestered  or  provisionaHy  seized,  shall  he  released  on  the  defendant 
execnttng  a  bond  with  security,  the  sheriff  shall  be  bound  to  return 
the  bond  so  taken  by  him  into  court  in  the  same  manner  as  is  provided 
for  boil  bonds."  Tliia  law  clearly  contemplatea  a  release  of  the  prop- 
erty, and  its  delivery  to  the  party  executing  the  bond,  which  thus 
repreaenta  and  takes  the  place  of  the  property ;  but  if,  in  point  of  fact, 
the  property  ia  not  r^eased,  but  ia  still  held  under  the  writ,  the  bond 
receives  no  vitality.  When  the  bond  is  executed,  accepted,  and  tho 
property  released,  the  writ  ia  thereby  aet  aside,  all  of  which  must 
appear  by  the  return  oi  the  sheriff  on  the  writ.    C.  P.,  art.  279,  282. 

We  deem  it  proper  here  to  remark  that  the  record  contains  no  evi- 
dence that  either  the  defendant  or  plaintiffs  ever  applied  for  an  order 
to  bond  the  property.  A  rule  for  the  purpose  was  taken  by  one  of  the 
intervenora  to  bond  apart,  which  was  accepted  by  the  sheriff,  but  does 
not  appear  to  have  been  served  on  cither  plaintiffs  or  defendant.  It  is 
true  the  judge,  more  t&an  a  month  after  it  was  filed,  rendered  an  order 
thereon  directing  the  sheriff  to  permit  defendant  to  give  bond,  but  this 
aetkm  aeema  to  be  e»pa/rte  and  irregular. 

The  evidence  which  was  exeluded  ia  in  the  record,  and  satisftictorily 
shows  that  the  riieriff  haa  not  given  up  the  possession  and  control  of 
the  property.    What  may  be  his  liability  for  allowing  one  of  the  horses 
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to  be  taken  to  another  parish,  and  Bubjected  to  seizure  there,  and  for 
permitting  him  to  be  used,  is  a  question  that  does  not  arise  in  this 
proceeding. 

As  a  sequence  to  this  conclusion,  the  jadgment  on  the  rule  taken  by 
the  sheriff,  which  limited  his  demand  for  costs  to  the  date  of  the  alleged 
release,  must  be  changed,  and  his  legal  costs  allowed  to  tlie  date 
claimed  in  the  rule,  subject  to  a  credit  of  five  hundred  and  sixty  dollars 
paid  by  plaintiffs. 

Section  twelve  of  the  act  of  1855  (p.  166),  amended  in  1867  (p.  341), 
designates  what  fees  of  office  the  sheriff  "  shall  be  entitled  to  demand, 
and  no  more,^*  Sections  two  and  three  of  the  former  act  declare  that 
an  overcharge  of  any  item  shall  work  its  forfeiture,  and  forever  bar 
the  clerk  or  sheriff  from  collecting  the  same. 

Most  of  the  fees  of  office  in  the  bill  before  ug  are  overcharged,  not 
allowed  by  the  fee  bill,  or  improperly  charged  to  the  plaintiffs  in  the 
suit.  The  items  for  executing  the  writ  of  sequestration,  and  the 
mileage,  are  overcharged,  and  therefore  forfeited.  The  charge  for 
'' sequestering,"  as  a  separate  item,  those,  for  appointing  and  dis- 
charging  keepers,  for  the  notice  of  sequestration,  return  thereon,  and 
mileage,  for  making  inventory  and  returning  the  writ,  being  included 
in  the  charge  for  executing  the  writ,  are  not  allowable.  The  items  for 
,  service  and  return  of  petition  and  citation,  being  overcharged,  are  for- 
feited. The  fees  in  the  various  interventions  are  chargeable  to  the  plain- 
tiffs therein  irrespectively,  and  not  to  the  plaintiffs  in  the  main  action. 
The  charges  in  favor  of  the  sheriff  of  the  parish  of  Orleans,  ajid  those 
for  witnesses  sent  for  by  order  of  the  court  are  not  sustained  by  evi- 
dence. The  following  fees  of  office  in  the  bill  filed  July  24, 1868, 
amounting  to  twenty-three  dollars,  are  all  that  can  be  allowed  against 
the  plaintiffs  in  this  proceeding,  to  wit :  December  10, 1867,  subpena 
duces  tecum  and  mileage,  $2  50 ;  rule  and  mileage,  $2  50 ;  December 
16,  rule  and  mileage,  $2  50;  three  subpenas  and  mileage,  85  70; 
December  17,  motion,  order  and  mileage,  $2  50;  two  subpenas  and 
mileage,  $3  80 ;  February  19,  1868,  two  rules  and  mileage,  83  50. 
There  were  eleven  animals  under  seizure,  for  the  keeping  of  which,  the 
evidence  authorizes  an  allowance  of  $8  75  per  day,  which,  for  the  time 
embraced  in  the  rule,  from  November  20,  1867  to  June  1, 1868,  (one 
hundred  and  ninety -four  days),  amounts  to  81697  50.  The  charge  of 
twenty- five  dollars  for  moving  property  is  also  established,  making,  in 
all,  a  total  of  $1745  50,  subject  to  a  credit  of  five  hundred  and  sixty 
dollars. 

It  is  therefore  ordered  that  the  two  judgments  apjiealed  from  herein 
be  reversed,  and  it  is  now  ordered  that  there  be  judgment  in  fiftvor  of 
J.  T.  Michel,  sheriff,  dismissing  the  rule  taken  on  him  by  theplaintiife, 
H.  Ware  &  Son,  on  the  twenty-fourth  January,  1868 ;  it  is  further 
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ordered  that  the  rule  taken  by  J.  T.  Michel,  sheriff,  on  plain titib,  H. 
Ware  &,  Son,  on  thirteenth  Jnne,  1868,  be  made  absolate,  and  that  he 
recover  ot  said  H.  Ware  &  Son,  in  solido,  the  sura  of  $1745  50  for 
his  coRts  }ind  charges  up  to  first  Jane,  1868,  sabjeet  to  a  credit  of  five 
hundred  and  sixty  dollars  paid  thereon,  and  that  said  Ware  &  Son^ 
appellees,  pay  costs  of  these  proceedings  in  both  courts. 


No.  2595. — R.  N.  Sims,  Administrator  Snccession  of  Modiste  BrauO, 
V.  William  C.  Lawes. 

A  p«rty  who  yohmtarily  executed  a  judgment  directing  the  nie  of  his  mortgaged  property,  is 
not  permitted  to  appeal  from  it 

APPEAL  from  the  Fourth  Judicial   District,  parish  of  Ascension. 
Beauvaia,  J.    B,  N.  Sima,  for  plaintiff  and  appellee.     W,  C.  Lawes, 
for  defendant,  appellant. 

Taliaferro,  J.  A  motion  is  made  in  this  court  to  dismiss 
the  appeal  on  the  ground  that  th^  defendant  and  appellant  has. 
voluntarily  executed  the  judgment  rendered  against  him  in  the 
lower  court.  The  record  shows  that  at  a  sale  of  defendant's 
property  under  an  order  of  seizure  and  sale,  taken  out  against  him 
as  third  possessor,  he  became  the  purchaser,  paid  a  portion  ot 
the  price  bid  in  cash,  and  executed  promissory  notes  payable 
in  six  months  for  the  remainder,  the  time  being  granted  by  the 
administrator,  the  terms  of  sale  requiring  the  entire  price  in  cash. 
The  defendant,  about  four  months  afterwards,  applied  for  and  obtained 
a  deTolutive  appeal.  We  think,  under  this  state  of  facts,  he  has 
divested  himself  of  the  right  to  appeal.  C.  P.  567,  14  An.  321),  15  An. 
r>79, 18  An.  59. 

It  is  therefore  ordered  that  the  apx»eal  in  this  case  be  dismissed,  at 
appellant's  costs. 


No.  2568. — Xavier  Levet  v.  His  Creditors. 

An  executed  contract  of  transfer  of  a  promissory  note  will  not  be  set  aside  on  the  ground  that 
the  agreement  or  consideration  of  the  transfor  was  contrary  to  pubUo  policy.  In  such  a 
case  the  law  will  leave  the  parties  where  their  conduct  has  placed  them.    19  An.  496. 

APPEAL  from  .the  District  Court,  parish  of  St.  John  the  Baptist. 
BeaupaiSy  J.    £.  FiUeul,  for  plaintiff  and  appellee.    B.  FocJie,  for 
opponent,  appellant. 

Howe,  J.  Nicholas  Daunoj,  as  syndic  of  the  insolvent,  Levet,  filed, 
in  February,  1869,  his  final  tableau  of  distribution. 

Mrs.  Etienne  Daunoy,  a  creditor,  opposed  the  homologation  so  far  as 
one  item  was  concerned — ^the  sum  of  $825  46,  a  dividend  proposed  to 
be  paid  to  Francis  Ecrot  as  holder  of  a  promissory  note  for  $2979,. 
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made  hf  L«ret,  ma&  seenred  by  mortgage  aod  yendor'g  priyilege.  No 
want  or  illegality  of  conaideratioa  waa  alleged  as  to  tlie  Dote  itself— it 
was,  we  preeniney  given  for  the  purchase  price  of  land — ^but  the 
opponest  averred  that  she  was  once  holder  of  the  note,  and  as  such 
traasferred  it  to  one  Bebor,  as  agent,  and  for  the  use  of  Ecrot,  for 
Confederate  money. 

The  opposition  was  properly  dismissed  by  the  lower  court.  The 
contract  of  transfer  of  the  note  from  opponent  to  Ecrot  was  complete 
and  executed.  The  object  was  delivered.  If  the  agreement  was  con- 
trary to  public  i>olicy,  the  law  will  simply  leave  the  parties  where  they 
have  placed  themselves,  and  in  such  case  melior  est  eondiUo  possideiUk, 
19  An.  496,  Windham  v.  Ceri. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 


No.  2580.-^:;oLEMAN  &  Kirk  v.  Mollbre  &  CiRC. 

WhMe  ite  daCandHitk  in  aiMwvr  to  •  aMnnkO,  »▼««  »  MfcUementia  toll  b«t;wa«a  the  putfce^,  the 
harden  flJU  upon  him  to  make  good  hie  defense. 

APPEAL  from  District  Court,  parish  of  Ascenaioii.    BeawoaiB^  J. 
B.  N.  8imsi  for  plaintiff  and  appellant.     W.  C.  Xawev,  lor  defend- 
ant and  i^pellee. 

HowKLL,  J.  Plaintiib  sue  for  the  sum  of  four  thousand  three  hun- 
dred and  seventy  dollars,  less  ten  per  cent,  thereof,  with  legal  interest 
from  judicial  demand,  as  the  value  of  certain  goods  delivered  to  the 
defendants,  on  the  twenty-first  of  December,  1660,  as  per  receipt 
annexed  to  the  petition,  to  be  sold  on  commission.  The  answer  admits 
receiving  the  goods  as  charged,  but  alleges  that  the  defendants  dis- 
posed of  the  same,  or  a  part  thereof,  according  to  instmotions,  and 
accounted  for  the  whole  in  the  month  of  December,  1861,  and  took 
plaintiirs  receipt  therefor,  which  is  lost  or  mislaid. 

The  burden  was  thus  assumed  by  the  defendants  to  make  oat  tlieir 
defense,  which  they  have  not  satisfoctorily  done.  One  of  them  testified 
that,  in  December,  1861,  he  settled  with  one  of  the  plaintiffs,  accounted 
for  all  the  goods,  and  gave  a  receipt  for  all  he  had  on  hand.  He  says 
that  he  wrote  to  said  plaintiff  that  all  the  goods  in  his  possession  were 
forcibly  taken  by  the  Confederate  authorities ;  that  some  of  the  goods 
have  been  in  his  possession  since  the  war,  which  he  bought  from  a 
Confederate  officer,  and  paid  for,  and  that  shortly  after  he  bought 
them  his  store  was  burnt.  This  not  only  docs  not  ccMrrespond  with  or 
support  the  defense,  but  fails  to  relieve  the  defendants  of  their  obM- 
gation  in  favor  of  plaintiffs. 

It  is  therefore  ordered  that  the  Judgment  appealed  from  be  reversed, 
and  that  phuntiife  leeover  of  defendants  tn  folido  the  sum  of  four 
thmmnd  three  bnadred  and  seventy-five  dollars,  less  ten  per  cent, 
thereof,  with  legal  iatcrest  on  said  balance  from  judicial  demand,  and 
costs  in  both  eoorts. 
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No.  2575.— Police  Jury   ot  M^tsr   Baton  Hottge  et  al.  «.   J.  T.  IJ^iJS 

DUBALDB  et  al. 

tftodB  pledged  to  ft  baak  as  seonritj  fbr  ft  loui  of  money  conBtltnte  ft  standing  acknowledgment 
«f  tka  d^t,  and  preaeirtptloB  la  interrupted  during  the  time  of  the  pledge. 

APPEAL  from  Fifth  DlBtrict  Court,  parish  of  West  Baton  Bpage^ 
PoMy,  J.  Favrot  dk  ChamberUn,  Barrow  d  Fape  and  8,  P.  Oreves, 
for  plaintiffis  and  appellants.  A.  Fiiot  and  John  H.  Lamon^  for 
defendants  and  appellees. 

Wtlt,  J.  Plaintiff  have  appealed  from  a  judgment  dissolving  the 
iignnction  sued  out  by  them,  as  third  i>088e88ors,  restraining  the 
enforeement  of  a  Citizens'  Bank  stock  note  mortgage  subscribed  by 
Charles  Pipes  and  wife  in  1839. 

The  iigunotion  was  had  under  articles  739  and  740  C.  P.  on  the 
gnmnd  of  prescription  of  the  debt,  the  plaintiffs  alleging  that,  as  third 
possessors  of  the  mortgaged  property,  thoy  can  plead  the  prescription 
of  Ave  years  in  bar  of  recovery  on  the  notes. 

The  defendants  insist  upon  the  inapplicability  of  the  plea  on  several 
grounds,  bat  mainly  because  the  Citizens'  Bank  held  in  pledge  the 
certificates  of  stock  belonging  to  their  debtor.  Pipes,  which  was  a 
standing  acknowledgment  of  the  debt,  interrupting  prescription. 

To  this  the  plaintiffs  reply  that,  as  the  certificates  of  stock  were 
nover  issued,  the  maker  of  the  notes  could  not  pledge  to  the  bank  that 
which  was  never  in  his  possession ;  and  that  at  the  time  the  pledge  was 
made,  which  was  prior  to  the  act  of  twelfth  of  February,  1852.  it  could 
not  be  proved  or  have  effect  as  to  third  persons  witliout  being  in 
TTiiting  and  being  registered  comformably  to  articles  3125,  3126  C.  C, 
wliich  was  not  done. 

They  also  say  that  even  though  between  the  pledger  and  the  pledgee 
there  is  no  necessity  for  a  written  deed  of  pledge,  yet,  if  the  contract 
of  pledge  ever  existed  between  Pipes  and  the  Citizens'  Bank  by  the 
delivery  of  the  stock,  the  effect  of  the  privilege,  which  said  delivery 
conferred  to  the  bank  on  the  stock  pledged,  never  existed  as  against 
plaintiife. 

Under  articles  3429,  3495  C.  C,  and  under  the  autliority  of  Dumford 
p.  Clark's  estate,  3  L.  199,  the  plaintiffs  contend  that  they  can  not  only 
oppose  to  the  defendants'  executory  proceedings  the  prescription  which 
they  liave  pleaded,  but  that  they  really  occupy  a  better  position  in  this 
regard  than  the  maker  of  the  notes,  Charles  Pipes. 

They  compare  their  position  in  reference  to  the  pledge  to  that  of  a 
third  possessor  in  rei^Mence  to  the  mortgage  creditor,  illustrating  it 
Uns:  A  snbscribea  a  mortgnge  on  real  estate  to  B,  which  is  duly 
recorded.  A  afterwards  seUa  the  property  to  C,  and  the  certificate  of 
mortgagti  on  the  day  of  sale  disdkMes  tito  incntnbrance  in  Awof  of  B. 
B,  the  holder  of  A's  note  and  mortgage,  suffers  ten  years  to  ela]^ 
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without  reinscribing  bis  mortgage;  altfaoagb,  as  between  tfaemeelvefi. 
A  may  not  be  able  to  plead  the  proscription  of  the  mortgage  against 
B,  do  tlie  defendants  pretend  to  deny  that  C  is  debarred  of  the  plea  ? 

In  reference  to  this  point,  made  by  the  plaintifk,  we  will  say  that 
the  position  they  occnpy  in  this  case  is  not  analogous  to  the  example 
they  have  given. 

If,  as  judgment  creditors  of  Charles  Pipes,  they  had  seized  the  stock 
in  question,  or  had  acquired  any  ownership  or  lien  thereon,  and  the 
defendants  should  assert  a  privilege  resultitig  from  the  pledge,  then 
their  position  would  be  analogous  to  that  of  a  third  possessor  to  a 
mortgage  creditor  who  had  never  recorded  his  mortgage  or  who  had 
permitted  the  effect  of  registry  to  be  lost  by  failing  to  reinscribe  it 
within  ten  years.  The  pledger  could  not,  in  the  case  we  have  given, 
take  advantage  of  the  want  of  written  recorded  evidence  of  the 
pledge,  but  a  third  person  having  acquired  a  riglit  to  the  thing  pledged, 
might  do  so.  Now,  the  plaintiffs  in  this  case  do  not  claim  that  they 
have  an  ownership  or  privilege  on  the  certificates  of  stock  with  which 
the  defendants^  pledge  interferes.  The  contestation  is  not  concerning 
the  stock,  or  whether  the  contract  of  pledge,  under  which  the 
defendants  hold,  has  been  so  evidenced  or  registered  as  to  protect  the 
privilege  of  the  defendants  thereon  Arom  any  adverse  lien  or  claim  of 
third  persons  thereto.  The  question  is:  Have  the  notes  of  Charles 
Pipes,  secured  by  mortgage  on  the  land  now  owned  by  the  defendants, 
become  barred  by  the  prescription  of  five  years?  If  the  principal 
obligation  bo  extinguished  by  prescription,  of  course  the  mortgage,  its 
accessory  (in  which  the  plaintiffs  are  mainly  interested),  is  also 
discharged.  The  plaintiffs,  being  interested,  can  make  the  plea  which 
Charles  Pipes  himself  could  make;  but  they  certainly  occupy  no 
position  superior  to  him  in  this  regard.  Barrow  t;.  Bank  of  Louisiana, 
2  An.  453.  Then,  as  between  Charles  Pipes  and  the  Citizens'  Bank,  the 
inquiry  is,  has  there  existed  the  relation  of  pledger  and  pledgee,  or  has 
the  latter  held  the  property  of  the  former  in  possession,  by  consent,  as 
security  for  the  debtf  If  so,  there  has  been  a  tacit  interruption  of 
prescription;  the  debtor  consenting  to  the  possession  of  his  property 
by  his  creditor,  as  security,  tacitly  acknowledges  the  existence  of  the 
debt. 

There  is  no  force  in  the  position  that  there  was  no  pledge  because 
the  certificates  were  not  delivered  by  the  bank  to  Charles  Pipes,  and 
therefore,  not  having  them  in  corporeal  possession,  he  could  not  pledge 
them  to  the  bank  by  making  a  delivery.  There  may  be  a  constructive 
as  well  as  an  actual  or  corporeal  delivery. 

The  moment  Charles  Pipes  consented  that  the  bank  might  retain  his 
certificates  of  stock,  already  in  possession  of  the  latter,  as  a  pledge  for 
the  loan,  he  made  the  constmctiTe  delivery,  and  the  oontract  of  pledge 
was  completed,  as  between  them,  as  Adlv  as  if  evidenced  by  a  notarial 
act. 
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Nowy  wbAt  19B&  the  ooatraet  between  the  Citizens*  Bank  and  its 
8tockboklery  Charles  Pipes  I  The  contract  was  made  under  the  charter 
of  the  bank,  and  the  pvovisions  of  that  charter  were  a  part  and  parcel 
of  that  contract  as  effectually  as  if  incorporated  in  the  body  of  the 
agreement. 

The  eleventh  section  of  the  charter  provides  as  follows:  "That 
every  stockholder  in  the  said  corporation,  on  depositing  and  pledging 
his  certificate  of  stock,  sJuiU  he  entitled  to  a  credit  of  one-half  of  the 
total  amonnt  of  his  stock,  provided,  tliat  in  proportion  said  stock- 
bolder  shall  nse  hie  credit  he  shall  give  his  notes  or  obligations,"  etc. 

The  notes  secured  by  mortgage,  the  enforcement  of  which  the 
phuntiffis  enjoin,  evidence  the  xlaq  of  his  credit  by  Charles  Pipes,  as 
stockholder. 

Under  the  provisions  of  the  charter  adverted  to,  Charles  Pipes 
obtained  the  loon  from  the  bank,  to  secure  which  the  mortgage  was 
given;  that  provision  required  him  to  deposit  and  pledge  with  the 
bank  his  certificates  of  stock  to  entitle  him  to  a  loan.  That  provision 
was  part  of  his  contract.  He  virtually  contracted  with  the  bank  to 
obtain  a  loan  on  the  deposit  and  pledge  of  his  stock.  He  got  the  loan, 
and  the  bank  retained  the  certificates  of  stock  belonging  to  him. 

Possession  of  the  certificates  by  the  bank,  under  such  a  stipulation 
in  the  agreement,  is  strong  presumptive  evidence  that  the  same  was 
pledged  to  the  bank.  But  there  is  a  stipulation  in  the  mortgage  that, 
upon  a  certain  contingency,  the  bank  may  not  only  foreclose  the 
mortgage,  but  may  idso  sell  the  stock.  How  could  the  bank  be 
authorized  to  sell  the  stock  to  pay  the  debt,  unless  the  debtor  under- 
stood that  he  had  pledged  it  to  the  bank  to  secure  the  same  t  Add  to 
this  the  evidence  of  the  officers  of  the  bank,  which  herci  we  will 
remark,  was  perfectly  admissible,  and  there  can  be  no  doubt  that, 
since  tlie  execution  of  the  notes  and  mortgage  under  consideration,  in 
1839,  the  certificates  of  stock  of  Charles  Pipes  have  remained  in  pledge 
to  the  Citizens'  Bank.  Having  possession  of  their  debtor's  property 
by  his  consent,  as  security  for  the  debt,  there  has  been  a  standing 
acknowledgment  thereof  on  his  part,  and  no  i»rescription  has  been 
acquired.    21  An.  128, 1  Bob.  556,  8  B.  146. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  Gostft. 


No,  2523.— Paul  0.  Hebert,  Tutor,  et  al.  v.  Independence  G.  Winn 

et  al. 

la  tlie  matter  of  th«  probating  of  a  will,  the  parish  court  has  ezcloalTe  oiigliial  JarUkUction. 
without  reference  to  the  amonnt  InvolTed.    Constitution  of  1868,  article  88. 

APPEAL  from  the  Pariah  Court,  Parish  of  Iberville.  Moore,  Parish 
Judge.  Semmes  dt  Mott  and  Bobertson  dc  Mathews,  for  plaintiffs  an^ 
appellants.  Barrow  do  Fope  and  B.  N,  Sims,  for  defendants  and 
appellees. 
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LiTDELiKO,  C.J.  The  plaiatitii  sue  to  MUral  iSke  will  of  George  C. 
Vanghan,  and  the  prooeedings  had,  Snthe  dirtriot  ooart  of  Iberville^ 
(acting  as  a  court  of  probates,  before  the  adoption  of  the  constitation 
of  1868),  recognizing  the  validity  of  said  will  and  tending  to  enforce  it. 

The  defendants,  legatees  under  the  will,  appeared,  and  excepted  ta 
the  jurisdiction  of  the  court,  on  the  ground  that  the  parish  court  waa 
without  jurisdiction,  because  the  amount  inyolved  exceeded  five  hun- 
dred dollars, 

It  is  admitted  that  the  suocesaion  of  George  C.  V^ugfaan  exoeeds  fiT& 
hundred  dollars  in  value. 

The  question  to  be  decided  is,  whether  the  parish  court  has  jurisdic- 
tion in  a  case  involving  the  validity  of  a  will  and  the  probate  thereof, 
when  the  succession  exceeds  five  hundred  dollars  t 

Article  88  of  the  constitution  declares :  '*  In  probaU  mattert,  when 
the  amount  in  dispute  shall  exceed  five  hundred  dollars,  exclusive  of 
interest,  the  appeal  shall  be  directly  from  the  parish  to  the  Supreme 
Court.''  It  is  certain,  then,  that  in  *' probate  matters y'*^  the  parish  court 
may  have  jurisdiction  in  suits  involving  more  than  five  hundred 
dollars;  for,  in  such  cases,  by  article  88,  an  appeal  is  authorized  to  ba 
taken  directly  from  the  parish  to  the  Supreme  Court. 

Tliis  view  is  supported  by  the  expressions  in  article  87  of  the  consti- 
tution, '^  they  shall  have  exclusive  original  Jurisdiction  in  ordinary 
suits,  when  the  amount  exceeds  one  hundred  dollars,  and  does  not 
exceed  Ave  hundred  dollars;  and  also  by  the  declaration,  in  the  same 
article,  that  "  All  successions"  (without  regard  to  the  amounts  thereof^ 
''shall  be  opened  and  settled  in  the  parish  courts." 

A  suit  to  set  aside  an  order  probating  a  will,  and  to  have  the  will 
declared  invalid,  comes  clearly  within  the  terms,  *^  probate  matters f** 
used  in  article  88  of  the  constitution.  And  the  words  in  article  87, 
''all  suits  in  which  a  succession  is  either  plaintiif  or  defenduit,  mi^ 
be  brought  either  in  the  parish  or  district  court,  according  to  the 
amount  involved,"  would  seem  to  refer  to  actions  for  money  ot  property ^ 
where  the  succession  asserts  or  resists  the  claims,  and  not  to  suits 
relating  to  matters  purely  probate  in  their  nature.  See  Joseph  T. 
Swan  V.  Ann  L.  Gayle,  admx.  21  An.  478 ;  Rogers  v.  C.  H.  Morrison, 
executor,  et  al.,  21  An.  455;  Succession  of  Bartlett,  21  An.  531. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  conrt 
a  qua  be  reversed ;  that  the  exception  be  overruled,  and  that  the  case 
be  remanded  to  the  parish  court  to  be  proceeded  with  according  to- 
law.  It  is  further  ordered  that  the  appellees  pay  the  costs  of  this. 
appeaL 
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Ko.  1557'— A.  Jaqijet  v.  Wsm  Lbtaet  jfe  Co. 

THmtb  the  interest  dne  ftt  the  loititnUon  of  the  milt,  wb«n  tO/Mi  to  Hie  priaelpfti  demand* 

ezeeedi  Uto  hundred  dolUra,  the  Supreme  Oonrt  hM  Jnriadiotlop  of  the  appeal. 
The  masim  oonira  non  voltnUm  n^ert  mm  eurrit  pruerifHo,  .being  a  rale  of  equity,  can  not  bo 

inyoked  to  overturn  expreoe  prorlaionfl  of  statutory  enactments. 
Artiele  il  of  flieCtTil  Code  only  permits  iheoenrts  to  decide  aeoorting  to  equity  in  oases  nberc 

there  is  no  express  law. 
PrescriptioB  exists  only  by  the  authority  of  pofitlve  enaotmanti,  and  there  is  no  place  in  tho 

whole  doctrine  of  limitations  for  the  application  of  the  rules  of  equity. 

APPEAL  from  Third  District  Court,  paffM  of  Lftfoorolie.  €MeB,  J. 
W.  SMy  for  pkuBtift*  and  aiNiellee.  JBur4mer€$  dt  Blake^  for 
defendaDts  and  appellants. 

'Wtlt,  J.  The  motion  to  dismiss  tibis  appeal^  because  the  amount 
inTolyed  is  less  than  five  hundred  dollars,  Tras  not  well  taken. 

The  amount  claimed,  as  evidenced  by  the  note,  is  three  hundred 
and  twentj-three  dollars  and  ninety-two  cents,  with  eight  per  cent* 
per  annum  interest  thereon  from  nineteenth  of  April,  1860.  The 
interest  and  principal  of  the  note  at  the  time  the  suit  was  filed,, 
twenty-third  of  February,  1867,  exceeded  five  hundred  dollars,  and 
consequently  this  court  has  jurisdiction  of  the  case.  The  motion  i» 
therefore  overruled. 

It  is  unnecessary  to  consider  the  several  grounds  of  defense,  as  it  i» 
quite  evident  that  the  plea  of  prescription  must  prevail.  There  is  no 
evidence  of  renunciation  or  interruption  of  prescription;  and  that  the 
war  of  the  rebellion  did  not  suspend  prescription  is  no  longer  an  open 
question.  This  court  has  decided  that  the  doctrine  contra  non  vaUn- 
iem  agere  n<m  eurrit  preaer^Uo  is  merely  a  rule  of  equity,  which  can 
not  impair  the  operation  of  the  express  law  enunciated  in  article  3505 
C.  C.  Under  article  21  C.  C.  judges  can  decide  according  to  equity, 
where  there  is  no  express  law.  But  a  rule  of  equity  must  yield  to 
express  law,  however  great  the  hardship.  If  the  judges  were  per- 
mitted to  disregard  the  law,  under  pretext  of  applying  a  rule  of  equity, 
there  would  be  no  certainty  either  in  the  law  or  the  jurisprudence 
of  the  State.  What  would  appear  to  be  equity  to  one  set  of  judgea 
might  not  appear  to  be  so  to  their  successors;  there  would  be  no 
fixed  rule  for  the  administration  of  justice;  there  would  be  no 
certain  standard  to  ascertain  the  rights  of  persons.  The  rights  of 
individuals  would  not  be  measured  by  the  law,  but  merely  bv  the  dis- 
cretion; the  learning  and  the  conscience  of  the  judge. 

It  is  therefore  ordered  tliat  the  judgment  appealed  from  be  avoided 
and  annulled ;  and  it  is  now  ordered  that  there  be  judgment  for  the 
defendants.  It  is  further  ordered  thatr  plaintilEs  pay  costs  of  both 
conrta. 
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No.  1897.— Anthony  J.  Galla^gheb  v.  J.  P,  Thomas. 

An  AppMl  will  not  be  dlamiMed  on  acooimt  of  tho  neglect  of  the  derk  to  iHoe,  or  the  aheriir  to 
serve  citation  of  eppeal« 

APPEAL  from  Sixth  District  Court,  parish  of  Orleans.  Duplantier,  J. 
Homar  <&  Benedict,  for  plaintiff  and  appellant.    Bace,  Foster  d 
E,  T,  Merrick,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  appellee  has  prayed  to  have  the  appeal 
dismissed,  because  the  appeal  was  obtained  by  petition,  and  tbc 
appellee  has  not  been  cited. 

The  judgment  was  rendered  in  March,  1868;  the  petition  for  an 
appeal  was  filed  on  the  twenty-eighth  of  September,  1868,  and  on  the 
same  day  an  order  for  an  appeal  was  granted.  No  citation  of  appeal 
has  been  issued  in  the  case.  The  appeal  was  taken  in  time.  C.  P., 
articles  5G7,  573,  574.  • 

The  neglect  of  the  clerk  to.  issue,  or  of  the  sheriff  to  serve,  the  citation 
of  appeal,  is  not  attributable  to  the  appellant,  and  the  appeal  can  not 
bo  dismissed  on  account  of  the  conduct  of  these  officers.  Acts  of 
1839,  page  170;  13  An.  260;  14  An.  698,-  1  N.  S.  519;  10  La.  150. 

On  the  merits  there  are  only  questions  of  fact  presented ;  and  wc 
think  the  evidence  preponderates  in  &vor  of  the  defendant. 

It  is  tlierefore  ordered  that  the  judgment  of  the  District  Court  be 
affirmed,  and  that  the  appellant  pay  the  costs  of  this  appeal. 


No.  2640.— Robert  D.  Jones  v.  Dehpsey  P.  Jackson. 

22b  112]  An  overseer  who  has  made  a  contract  with  the  proprietor  to  manage  his  plantation  tiv  the  term 

fig  ZIW\  of  one  3rear,  at  a  teed  price,  on  being  discharged  without  any  good  and  sufficient  csnM, 

j  22    112|  before  tho  expiration  of  the  time,  can  recover  the  amount  of  the  contract  for  the  whole 

^>»  ^  voar 

113    466  year. 

-     —      '        The  custom  of  the  neighborhood  will  not  protect  the  planter  against  the  legal  consequences  of 
the  violation  of  his  contract  with  the  overseer. 

APPEAL  from  Thirteenth  District  Court,  parish  of  Tensas.  Hough,  J. 
Aroni  i&  Collier,  lor  plaintiff  and  appellee.  Farrar  dt  Beeves,  for 
defendant  and  appellant. 

Wyly,  J.  Plaintiff  alleges  that  on  the  tenth  January,  1867,  ho  was 
employed  by  the  defendant  to  oversee  his  plantation  in  the  parish  of 
Tensas,  for  the  term  of  one  year,  at  a  salary  of  fifteen  hundred  dollars : 
that  ho  entered  into  the  employment  of  the  defendant,  taking  full 
control  and  management  of  his  plantation  and  performing  faithfully 
the  duties  of  an  overseer;  that  on  or  about  twenty-ninUi  January, 
1867,  he  was  i>eremptorily  discharged  from  said  service  by  the  defend- 
ant, without  any  serious  grounds  of  complaint,  whereby  the  latter 
became  indebted  to  him  the  full  amount  of  his  salary  as  aforesaid. 

The  defendant  pleaded  the  general  issue  and  averred  that  the 
plaintiff  was  discharged  from  his  service  for  good  and  sufficient 
cause. 
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Jones  T.  Jackion. 

The  pLiintlff  rocoyered  jadgment  for  the  amount  diumed,  and  the 
defendant  has  appealed. 

The  evidence  in  the  teeord  fully  establialies  the  allegatiouB  of  the 
plaintiff;  and  the  jn^ment  is  supported  by  the  law.  C.  C.  2720 ;  15  L. 
%1;  IK.  ai95  13  An.  687. 

There  is  no  doubt  that  the  plaintiff  was  employed  for  the  year  at  a 
fixed  salary  and  that  he  was  discharged  by  the  defendant,  who  has 
failed  to  show  any  serious  ground  of  complaint. 

The  custom  of  his  neighborhood  will  not  protect  the  defendant  from 
the  legal  consequences  of  violating  his  contract  with  the  plaintiff. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
affirmed,  with  costs. 


I  22"ni 

[flai  iei[ 


No..  1787.— H.  A.  Lyons  v.  H.  A.  Cenas. 

A  proces  verbal  of  the  sale  of  real  estate  hj  the  ordor  of  th«  probate  ootirt  has  no  effect 
against  third  parties,  or  seizing  creditors,  until  it  Is  recorded  or  registered  in  the  parish 
whore  the  property  is  sitaated.  Nor  will  an  iojnnotion  lie  to  defeat  the  sde  of  property 
seized  by  a  third  party,  unless  the  act  ol  sale  of  the  seized  debtor  has  been  registered  In  tho 
parish  befoxc  the  date  of  the  seizure. 

APPEAL  from  Third  District  Court  of  New  Orleans.    Emerson^  J. 
Laceify  Marks  <&  Butler,  for  plaintiff  and  appellee.    Johnson  cD 
Denis,  for  defendant  and  appellant. 

Howell,  J.  The  defendant  having  obtained  a  judgment  against  one 
James  P.  Bowman  in  the  district  court  for  the  parish  of  West 
Feliciana  and  had  it  recorded  in  the  mortgage  office  in  New  Orleans 
on  tho  twenty  ^ixth  of  June,  1666,  caused  a  fieri  facias  to  issue  thereon, 
and  the  undivided  interest  of  said  Bowman  in  certain  real  property'  in 
New  Orleans  to  be  seized.  Whereupon  the  plaintiff  herein  enjoiiiod 
the  sale  thereof  on  the  ground  tJiat  he  was  and  is  the  owner  of  said 
pTojk&rty  by  virtue  of  a  succession  sale,  made  in  West  Feliciana,  on 
the  ninth  of  April,  1854,  under  an  order  of  the  court  in  said  parish. 

The  answer  pleads  the  general  denial,  admits  the  seizure,  specially 
denies  that  said  property  ever  belonged  to  the  plaintiff,  avers  that  it 
was  acquired  on  the  twelfth  of  May,  1840,  by  Mrs.  E.  P.  Bowman,  tlic 
mother  of  his  judgment  debtor,  who,  by  the  death  of  his  said  mother 
and  his  two  sisters,  became  the  owner  of  11-48  of  said  property,  which 
were  seized  under  the  execution  eiijoined,  and  if  plaintiff  ever 
pniehased  the  said  property  as  alleged,  the  sale  thereof  was  not 
registered  in  the  conveyance  office  in  New  Orleans  up  to  the  date  of 
the  seizure,  and  therefore  there  was  no  mutation  of  title  so  far  as  third 
persons  are  concerned.  He  prayed  for  the  dissolution  of  the  injunction, 
with  damages.  Judgment  was  rendered  in  favor  of  plaintiff,  and 
defendant  appealed. 

The  sole  question  to  be  decided  is,  whether  or  not  the  plaintiff  is  tho 
owner  of  the  property  seized,  as  against  the  seizing  creditor^ 
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The  procca  verbal  of  the  succession  sale,  under  Trhich  he  claims, 
was  filed  in  the  clerk's  office,  in  West  Feliciana,  on  the  twelfth  of 
April,  1855,  but  was  not  registered  in  the  conveyance  office,  in  New 
Orleans,  where  the  property  is  situated,  until  the  eighteenth  of  March, 
1867,  subsequent  to  the  seizure.  It  is  admitted  that  plaintiff  would 
testify,  that  immediately  after  the  said  purchase  he  took  possession  of 
the  property  and  has  since  paid  the  taxes,  collected  the  rents,  and 
exercised  acts  of  ownership  thereof.  There  is  no  pretense  that 
defendant  had  any  knowledge  of  plaintiff's  title,  and  hence  it  is 
unnecessary  to  decide  what  effect  such  knowledge  might  have. 

According  to  the  law  and  the  well  settled  jurisprudence  of  this  State, 
and  the  act  or  proces  verbal  of  the  sale  sot  up  as  conveying  title  to  the 
xdaintiff,  could  have  no  effect  as  to  third  persons,  until  duly  recorded 
or  registered  in  the  parish  where  the  property  is  located,  and  cousc- 
(^xiently,  as  to  them,  the  plaintiff  was  not  the  legal  owner  thereof  at 
the  date  of  the  seizure  by  the  defendant.  The  registry  in  New  Orleans 
showed  the  title  to  be  in  Mrs.  Bowman,  the  deceased  mother  of  defend- 
ant's debtor,  and  the  heirship  of  the  latter  is  established.  See  C.  C. 
2601 J  Acts  of  1827,  page  138,  J  5;  Acts  of  1855,  Nos.  274  and  285; 
2  An.  278 ;  1  An.  249 ;  6  An.  772 ;  21  An.  591. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant  dissolving  the  injunc- 
tion herein,  with  costs  in  both  courts. 


No.  1942.— Wm.  Florance  v.  L.  P.  Maillot  and  Jaiies  Wood. 

A  flirty  erecting  a  wall  on  tiio  lino  of  his  premises,  which  is  afterwards  used  as  a  waU  in  com- 
mon by  the  adjoining  proprietor,  can  only  recover  from  ttia  party  using  it  as  a  wall  in 
common,  one-half  of  the  original  cost  of  building  it    C.  C.  672;  20  An.  553. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooky ^  J. 
I),  C.  Ldbatt^  for  plaintiff  and  appellant.  C.  Eoselius,  for  defendant 
and  appellee. 

Howe,  J.  The  plaintiff  brought  this  suit  to  recover  the  value  of  one- 
half  of  that  portion  of  a  party  wall  which  had  been  made  use  of  by 
his  neighbor,  the  defendant,  Wood. 

It  appears  by  the  admissions  in  the  record,  that  the  half  of  the  wall 
so  used  cost  to  build,  in  1851,  the  sum  of  $326  84,  and  that  it  would 
liave  cost  to  build  the  same  in  1866,  when  Wood  first  used  it,  the  sum 
of  $59G.  This  latter  and  larger  sum  the  plaintiff  alleged  to  be  the 
value  of  the  wall,  and  claimed  to  recover.  He  had  judgment  only  for 
$926  84,  a  sum  equal  to  the  cost^  and  he  has  appealed. 

We  had  occasion  to  decide  in  Auch  v.  Laboisse,  20  An.  553,  that  in  a 
case  like  the  one  at  bar,  the  amount  to  be  recovered  by  the  plaintiff 
mast  be  measured  by  the  rules  laid  down  in  article  672  of  tlie  Civil 
Code.    The  amount  of  the  judgment  is  therefore  correct. 

It  is  ordered  that  the  judgment  appealed  from  be  affirmed,  at  the 
cost  of  the  appellant. 

Behearing  refosud. 
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State,  ox  reL  Wasaell,  v.  Judge  of  the  Fourth  District  Court. 

No.  2633. — State  of  Louisiana,  ex  rel.  John  Wassell,  assigDee,  v. 
The  Judge  of  the  Fouiitu  District  Court  for  the  Parish  of 
Orleans. 

A  writ  <rf  prohibition  will  not  iseuo  to  resirftin  the  execution  of  a  Judgment  of  the  court  be'ow» 

where  the  record  shows  that  the  bond  given  for  the  appeal  is  insufflcient  in  amount  to 

operate  a  supenedeoi  pending  the  appeaL 
To  entitle  a  party  to  a  snspenaive  appeal  ftom  a  Judgment  for  money,  he  must  give  a  bond  for 

one>half  over  and  above  the  amotmt  of  the  Judgment.    An  Inten'cnor  or  third  party  Avisbing 

to  appeal  must  comply  with  the  same  conditions. 

APPLICATION  for  Writ  of  ProLibition.     Tfukird,  J. 
Lea,  Finney  &  Miller,  for  relators.    Breaux  &  Fenner  for  respon- 
dent. 

Wyly,  J.  TLo  relator  applies  for  the  writ  of  prohibition  to  restrain 
the  execution  of  a  judgment  styled  Abner  L.  Gains  v.  Wm.  II.  Gains, 
John  Wasselly  assignee,  intervener,  rendered  on  the  twenty -third  of 
December,  1869,  by  the  judge  of  tlie  Fourth  District  Couiij  for  the 
parish  of  Orleans,  Irom  which  judgment,  within  ten  days,  an  order  of 
appeal  was  granted,  fixing  the  amount  of  the  appeal  bond  at  $500, 
which  was  duly  given  by  tlie  relator. 

He  contends  that,  having  obtained  the  order  of  appeal  on  motion, 
at  the  same  term  at  which  the  judgment  was  rendered,  and  within  t]io 
time  limited  for  suspensive  appeals,  and  having  given  bond  in  the 
amount  fixed  by  the  judge,  the  Fourth  District  Court  was  entirely 
divested  of  jurisdiction  of  the  case;  that,  notwithstanding  which, 
said  6ovLTt  has  permitted  execution  to  issue  on  said  judgment,  and 
in  doing  so  has  exceeded  its  jurisdiction.  In  support  of  this  posi- 
tion he  cites  articles  574,  575,  C.  P.  -,  Blanchin  v.  Steamer  Fashion,  10 
Au.  345 ;  Code  of  Practice,  articles  845,  846 ;  19  La.  174. 

In  the  application  for  prohibition  we  discover  the  following  clause : 
''  That  the  amount  of  said  indebtedness  duo  to  said  Wm.  II.  Gains, 
and  claimed  by  your  petitioner  as  assignee  aforesaid,  largely  exceeds 
five  hundn*d  dollars,  amounting  to  twenty-five  hundred  and  seventy- 
two  dollars  and  eighty-one  cents,  for  which  said  Abner  L.  Gains 
recovered  said  judgment ;  that  tlie  demand  of  your  petitioner,  as  inter- 
vcnor  in  said  suit,  is  within  tlie  appellate  jurisdiction  of  this  court." 

The  judgment  appealed  from  was  certainly  for  a  specific  sum,  to 
wit— $2572  81,  according  to  the  statement  of  the  relator  himself.  Now, 
article  575,  C.  P.,  declares  that  if  the  appeal  be  taken  within  a  limited 
time  after  judgment,  it  siiall  stay  execution;  '^provided  the  appel- 
lant give  his  obligation,  with  a  good  and  solvent  security,  residing  in 
the  jurisdiction  of  the  court,  in  favor  of  the  appellee,  for  a  sum  exceed- 
ing by  one-half  the  amount  for  which  judgment  was  given^  if  the  same  he 
for  a  specific  sum,  as  surety  for  the  payment  of  the  amount  of  such 
judgment."         •  •  •  •  • 

The  judgment  being  for  a  specific  sum,  tlio  law  fixed  the  amount 
necessary  for  a  suspensive  appeal  bond.  It  was  not  in  the  power  of 
the  judge  to  8asi)end  the  execution  of  the  judgment  pending  the  appeal 
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by  requiriug  a  bond  for  only  five  hundred  dollars,  which  was  hardly 
one-fifth  the  amount  of  the  judgment.  In  this  case  the  appeal  could 
only  be  suspensive  upon  a  bond  exceeding  by  one-half  the  amount  of 
the  judgment. 

This  case  comes  directly  under  the  provisions  of  article  575,  C.  P., 
and  we  think,  in  order  lor  the  appeal  to  operate  suspensively,  the  bond 
should  have  conformed  thereto. 

The  case  of  Blanchin  v.  the  Steamer  Fashion,  10  An.  345,  is  not  in 
point.  There  was  a  contest  between  the  creditors  for  the  funds  in  the 
hands  of  the  court  arising  from  the  sale  of  the  boat ;  and  the  court 
held  there  was  no  standard  fixed  by  law  for  the  bond  and  security  to 
be  given  by  the  plaintiff  therein  in  obtaining  an  appeal ;  and  it  was 
obviously  a  matter  for  the  discretion  of  the  judge.  But  here  is  a  judg- 
ment against  a  paity  for  a  specific  sum,  a  third  person  intervenes  and 
seeks  to  arrest  the  operations  of  that  judgment.  Can  he  do  so  on  more 
favorable  terms  than  the  parties  themselves?  We  think  not.  The 
judgment  debtor  could  only  have  obtained  a  suspensive  appeal  by  con- 
forming his  bond  to  article  575,  C.  P.  Certainly  the  relator,  who  was 
an  intervener,  occupies  in  this  regard  no  better  position. 

It  is  therefore  ordered  that  the  writ  of  prohibition  be  disallowed, 
and  the  petition  of  the  relator  be  dismissed,  with  costs. 


No.  2501.— State  of  Louisiana,  ci  rel.  Mrs.  Commagere,  v.  Toe 
Judge  of  tue  Second  Disti^ict  Court,  for  the  Parish  ok 
Orleans. 

An  appeal  from  a  Jadgmcnt  dismisslDg  &  dative  tostamcntary  cxccutcr  from  ofQco  wiU  not  was- 
pcnd  execution,  and  a  mandamus  \vlU  not  lie  to  compel  a  sospoosiro  appeal  from  snch 
judgment. 

APPLICATION  for  Writ  of  Mandamus. 
A.  Pitot  and  Charles  Zouque,  for  relator.    L.  Ihivigncaud^  Judge, 
respondent. 

WrLT,  J.  The  relator  seeks  a  writ  of  mandamus  to  compel  the 
judge  of  the  Second  District  Court  to  grant  a  suspensive  appeal  from 
a  judgment  or  order  requiring  her,  as  dative  executrix,  to  furnish  new 
security  on  her  official  bond,  *'  within  three  days  from  the  service  of 
the  judgment ;  in  default  thereof,  that  she  be  dismissed  from  her  trust 
as  executrix,"  D.  Lanata,  her  security  on  the  bond,  having  died. 

The  district  judge  contends  that  the  order  from  which  the  appeal  is 
asked  is  an  order  dismissing  the  executrix  upon  her  failing  to  furnish, 
within  a  certain  delay,  new  security  on  her  bond;  and  that  appeals 
from  judgments  appointing  or  removing  tutors,  curators  and  executors 
do  not  suspend  the  execution  of  said  judgments. 

In  support  of  this  position  he  cites  C.  P.  1059,  580 ;  C.  C.  1113 ;  5  An. 
518 ;  14  An.  240,  672 ;  C.  C.  1013,  3037,  3011. 

The  authorities  cited  nuuntain  the  position  taken  by  him.* 

It  is  therefore  ordered  that  the  writ  of  mandamus  applied  for  bo 
disallowed;  and  that  relator^s  petition  be  dismissed,  with  costs.' 
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No.  25o5.— Citizens'  Bank  v.  S.  A.  Knapp  et  al.  I22~ii7 

'47  ii<g 

Prescription  does  not  run  against  a  stock  loan  note,  secured  by  the  pledge  of  bank  stock  of  the      ^    J^ 

bank  Irozn  which  the  loan  was  obtained.  22    1171 

An  engine  and  machinery  in  and  attached  to  a  sugar  house  forms  a  part  of  the  realty,  and  is      q113  917{ 

subject  to  mortgage,  but  when  detached,  or  removed  irom  the  sugar  house,  it  becomes 

mo-vable  property,  and  is  not  subject  to  mortgage. 
In  a  suit  to  recover  damages  for  the  removal  of  an  engine  and  machinery,  by  the  mortgtgor*    ■ 

from  a  sugar  house,  the  mortgagee  must,  in  addition  to  showing  bad  faith,  allege  and  show 

the  actual  injury  dono. 

APPEAL  from  District  Court,  Parish  of  Pointe  Coupee.    UlilUr,  J.         » 
F.  K  Farrar,  for  DlaiDtiff  and  aDDellant.     A.  Provostv,  for  defend- 
ants and  appellees. 

Howell,  J.  Mrs.  Knapp  procured  a  stock  loan  from  tlie  plaintiff, 
and,  to  secure  the  payment  of  the  note  given  therefor,  mortgaged  a 
sugar  plantation  in  Pointe  Coupee,  and  pledged  her  stock  in  said 
institution.  In  January,  1856,  she  sold  said  plantation  and  bank  stock 
to  Ponce  Colomb,  who  specially  assumed  the  payment  of  said  stock 
loon  note,  and  all  tlie  responsibilities  of  the  ownership  of  said  shares 
of  tlie  capital  stock  so  pledged.  Colomb  paid  the  annual  installments 
on  the  note  up  to  April,  18G1.  In  April;  1866,  this  suit  was  instituted 
on  the  note  and  assumpsit  against  both  defendants,  who  severed  in  their 
defense — Mrs.  Knapp  pleading  prescription  and  novation,  and  Colomb 
pleading  the  prescription  of  five  and  ten  years.  Pending  the  suit,  the 
defendant  sold  the  engine  and  machinery  on  the  plantation  to  Patin  &. 
Cazayoux,  who  removed  the  s«*ime ;  whereupon  plaintiff  filed  a  supple- 
mental petition,  charging  said  vendor  and  vendees  with  fraud,  and 
prayed  that  the  latter  be  made  defendants;  that  the  said  engine, 
machinery,  etc.,  be  decreed  subject  to  and  sold  under  said  mortgage^ 
and  that  the  said  vendees  be  condemned  in  solido  to  pav  two  thousand 
dollars  damages. 

Judgment  was  rendered  against  Mrs.  Knapp,  and  also  subsequently 
in  favor  of  the  other  three  narties.  From  this  latter  iudfi:ment  nlaintiff 
appealed. 

The  defendant,  Colomb,  is  evidently  liable  on  his  assumpsit.  Ho 
specially  recognized  the  pledge  of  the  bank  stock  transferred  to  him 
with  subrogation,  and  assumed  to  pay  the  note  for  which  the  pledge 
was  given,  **  putting  himself  expressly  in  the  place  and  stead  of  said 
Mrs.  Knapp."  The  contiDuing  interruption  of  prescription  thus  caused 
by  the  pledge  binds  him,  and  he  is  personally  liable  for  the  debt. 

No  exception  being  taken  by  Patin  &  Cazayoux  to  the  proceeding 
herein  against  them,  the  questions  are  presented: 

First — Whether  or  not  the  machinery  purchased  and  removed  by 
them  during  the  pendencv  of  this  suit  must  be  considered  subject  to 
the  mortgage ;  and. 

Second — ^Whether  or  not  they  are  liable  in  damages  t 

1.    The  first  question,  it  seems,  must  be  answered  in  the  negative. 
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When  detached  or  separated  from  the  sugar  house,  and  removed  from 
the  plantation,  these  things  became  again  movables,  and  did  not  pass 
to  the  third  or  purchasers  subject  to  the  mortgage,  not  being,  as 
movables,  susceptible  of  mortgage.  C.  C.  325G.  Their  susceptibility  of 
mortgage  existed  only  while  they  remained  as  placed  by  the  owner,  to 
bo  used  in  carrying  on  the  plantation  works.    C.  C.  459. 

2.  The  liability  of  tlie  purchasers  for  damages  depends  on  their* 
good  or  bad  faith,  and  the  fact  whether  or  not  damages  are  proven. 
Their  knowledge  that  the  articles  purchased  by  them  were,  at  the  date 
of  their  purchase,  immovables  by  destination,  and  subject  to  the  mort- 
gage on  the  plantation,  may  establish  bad  faith ;  but  unless  it  is  alleged 
and  proven  that  damage  was  actually  sustained  by  the  plaintiff,  the 
mortgagees,  in  consequence  of  their  act,  none  can  be  recovered  of  them. 
It  would  be  a  case  of  '*  damnum  absque  injuria.^ 

There  is  no  proof  of  any  damage  in  this  case,  but  the  judgment 
should  be  one  of  nonsuit  as  to  these  purchasers. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiff  recover  of  the  defendant.  Ponce  Colomb,  the  sum  of 
six  thousand  eight  hundred  and  twelve  dollars,  with  ten  per  cent, 
interest  thereon  from  third  of  April,  18G1,  with  costs. 

It  is  fuilher  ordered  that  there  be  judgment  on  the  supplemental 
petition  in  favor  of  Hubert  Patin  and  Clair  Cazayoux,  as  of  nonsuit, 
with  costs.  The  costs  of  appeal  to  be  paid  by  appellees,  P.  Colomb, 
H.  Patin  and  C.  Cazayoux. 


No.  2578. — Citizens'  Bank  of  Louisiana   (William  T.    Brooks, 
Subrogated),  v,  Marius  L.  Bringier. 

A  Judgment  against »  ganxiflhee,  predicated  on  answers  to  interrogatories,  will  not  be  disturbed 
on  a^  peal,  where  no  cTidence  was  offered  by  the  defendant  on  trial  of  the  garnishment  in 
the  court  below. 

APPEAL  from  the  Fourth  Judicial  District,  Parish  of  Ascension. 
JBeauvaiSj  J.  Clark,  Bayne  &  Eenshaw,  for  plaintiffs  and  appellees. 
William  C.  Latces,  for  defendant  and  appellant.  Trist  d;  Oliver ^  for 
garnishees. 

Taliaferro,  J.  Tlie  plaintiffs  obtained  judgment  on  the  twenty- 
second  of  November,  1866,  against  the  defendant  for  five  hundred  and 
eighty  dollars,  with  interest.  From  this  judgment  the  defendant  has 
never  appealed.  The  plaintiffs,  on  the  twenty-third  of  November, 
18Gd,  issued  an  execution,  upon  which  the  sheriff  returned  that  he  had 
seized,  as  property  of  the  defendant,  certain  promissory  notes  in  the 
hands  of  Benjamin  Smead  and  wife.  Subsequently  they  made  the  last 
named  parties  garnishees,  and  propounded  interrogatories  to  them 
touching  tlieir  indebtedness  to  the  defendant.    The  answers  elicited 
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the  acknowledgment  that  they  owed  the  defendant  a  som  exceeding 
the  amount  of  tho  jadgment  the  plaintifGs  obtained  against  the  defend- 
ant. There  was  jndgmont  accordingly  rendered  against  the  garnishees, 
in  which  they  acquiesced.  The  defendant,  however,  has  taken  an 
appeal ;  bat,  as  he  introduced  no  evidence  in  the  case  on  the  trial  in  the 
lower  court  against  the  garnishees,  and  we  find  nothing  authorizing  us 
to  alter  the  judgment,  it  must  remain  undisturbed. 

It  is  tliercforc  ordered,  acyudged  and  decreed  that  the  judgment  of 
the  district  court  be  af&rmed,  with  costs  in  both  courts. 


No.  2512. — State  of  Louisiana,  ex  rel.  W.  S.  Mount,  Treasurer,  and 
The  City  of  New  Orleans,  v.  The  Judge  of  the  Sixth  District 
Court  for  the  parish  of  Orleans. 

The  dtj  of  Neir  Orleans  hu  a  direct  peoBslary  interest  in  the  fands  in  the  eostody  «&d  under 
the  oontrol  of  her  Treaanrer ;  and  a  mandamiiB  maf  issne  from  the  Supremo  Coart  to 
compel  the  district  Judge  to  grant  a  sospensive  appeal  from  a  jadgment  against  the 
Treasurer  in  aU  cases  where  the  amount  involTOd  is  aaadent  to  gire  the  appellate  court 
jurisdiction. 

APPLICATION  for  Writ  of  Mandamus. 
J.  B.  B€ckmth..City  Attorney,  for  rehitor.     TT.  JJ.  CooUy,  judge, 
respondent. 

Wyly,  J.  The  rehitors  apply  to  this  court' Tor  a  writ  ot  mandamus 
diiecting  the  judge  of  the  Sixth  District  Court  for  the  parish  of  Orleans 
to  grant  them  suspensire  appeals  from  two  certain  judgments  ren- 
dered by  him  on  seventeenth  December,  1869,  to  wit :  The  State,  on 
the  relation  of  Charles  Fitz,  v.  W.  S.  Mount,  Treasurer,  and  J.  0.  Lan- 
dry, Comptroller,  and  The  State,  on  the  relation  of  Charles  Fitz,  agent 
for  Widow  A.  Vogel,  v.  W.  S.  Mount,  Treasurer,  and  J.  0.  Landry, 
Comptroller,  No.  794  and  795  on  the  docket  of  the  Sixth  District  Court ; 
and  also  fur  a  prohibition  restraining  the  execution  of  said  judgments 
peoding  this  application. 

The  amount  involved  in  each  of  the  judgments  sought  to  be  appealed 
from  far  exceeds  five  hundred  dollars,  but  the  district  judge  refiised  to 
grant  the  appeals  because  it  did  not  appear  to  him  that  W.  S.  Mount, 
Treasurer,  and  the  city  of  New  Orleans  had  an  interest  in  said  judg- 
ments exceeding  five  hundred  dollars. 

It  is  difficult  to  conceive  how  the  learned  judge  arrived  at  the  conclu- 
sion that  the  city  of  New  Orleans  had  no  pecuniary  interest  in  her  own 
funds,  amounting  to  twenty  odd  thousand  dollars,  which  Charles  Fitz. 
for  himself,  and  as  agent,  was  endeavoring,  by  legal  process,  to  obtain 
irom  her  treasury.  It  is  also  difficult  to  conceive  a  want  of  interest  in 
W.  S.  Mount,  Treasurer  of  the  city  of  Now  Orleans,  who  is  proceeded 
against  in  his  official  capacity,  to  be  comx>elled  to  pay  large  sums  out 
of  the  funds  confided  to  him.    As  an  individual,  W.  S.  Mount,  of 
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course,  had  no  interest^  but  he  was  not  proceeded  against  indiTidnally. 
He  was  brought  into  court  in  his  official  capacity.  In  that  capacity 
his  interest  in  the  funds  was  commensurate  with  the  amount  claimed. 
If  he  believed  the  judgments  erroneous  it  was  not  only  his  rights  but 
his  duty,  as  a  faithful  officer,  to  resort  to  tlie  remedy  of  appeal.  Au 
erroneous  judgment  from  which  he  sought  no  appeal  would  not  protect 
the  City  Treasurer  from  the  consequences  of  a  misapplication  of  the 
funds  confided  to  him. 

In  support  of  his  position  the  district  judge  cites  the  case  of  the  State, 
on  relation  of  S.  Bcldcn,  v.  Markey,  Kaiser  et  al.  recently  decided  by 
this  court.  That  case  is  not  analogous  to  the  one  before  us.  There 
was  merely  a  contest  between  individuals  for  office,  here  is  a  proceed- 
ing by  individuals  to  collect  large  sums  out  of  the  city  treasury.  Here 
the  city,  as  tlie  proprietor,  and  W .  S.  Mount,  as  Treasurer,  have  a  direct 
interest  in  tlic  funds  claimed.  The  other  authorities  relied  on  are  also 
inapplicable. 

It*  the  principle  contended  for  by  the  district  judge  be  correct,  no 
administrator  or  officer  can  appeal  from  a  judgment  affecting  the  funds 
confided  to  him,  however  largo  the  amount  involved,  and  however 
largo  his  fiduciary  interest  therein,  because  individually^  he  may  have 
no  interest. 

The  Govenior  of  the  State  could  not  appeal,  however  large  his 
interest  as  a  public  officer,  because  he  might  not  have  a  private  or 
personal  interest  in  the  litigation.  The  effect  would  be  that  no  person 
occupying  a  representative  capacity  could  appeal,  however  large  the 
amount  involved j  and  however  erroneous  and  oppressive  the  judgment 
sought  to  be  remedied  by  appeal. 

The  objection  to  tlie  affidavit  supporting  this  t^vplication  urged  by 
Cliarles  Fitz  does  not  merit  a  serious  consideration.    19  L.  174, 

For  the  foregoing  reasons  and  those  assigned  in  the  case  of  the  State, 
ex  rel.  The  city  oi  New  Orleans,  r.  The  Judge  of  the  Sixth  District 
Court,  No.  2550,  lately  decided,  it  is  ordered  that  the  mandamus 
granted  herein  be  made  peremptory. 


'  22    120  No.  2550.— State,  ex  rel.  Tue  City  of  New  Orleans,  v.  The  Judge 

iff l^  OF  the  Sixth  Distuict  Court  for  the  parish  of  Orleans. 


A  mandamus  will  Ibsuo  Irom  the  Supremo  Coart  to  compel  ttie  district  Judge  to  gnuit  %  t 

8lvo  appeal  Irom  a  Judgment  againiit  the  treasurer  of  the  city  of  New  Orleans  where  the 
record  abows  that  the  city  is  the  real  party  in  interest  A  writ  of  prohibition  will  also  issue 
staying  all  proceedings  in  the  lower  court  ponding  the  decision  on  the  appUcatlon  of  the 
city  for  a  suspensive  appeal. 

APPLICATION    for   Writ   of    Mandamus.     J.  B.  Beckmih,  City 
Attorney,  for  relator.     IK.  H.  Cooley,  judge,  respondent.    C?uirle$ 
Fits,  plaintiff,  respondent. 

Howell,  J.    The  city  of  New  Orleans  asks  for  a  writ  of  mandamus 
directiDg  the  judge  of  the  Sixth  District  Court  for  the  pariah  of  Orleans 
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Bute,  ex  rel.  City  of  New  Orleeas,  t.  Judge' of  the  Sixth  District  Court 

to  grant  a  BQBpongiye  appeal  from  the  judgment  in  the  case  of  the 
State,  ex  rel.  Charles  Fitz,  v.  W.  S.  Monnt,  Treasnrer,  which  T^aa  signed 
on  the  twenty-seventh  December,  1869,  and  also  for  a  prohibition 
restrainiog  the  judge  and  the  plaiDtiff  in  said  proceeding  from  exccn- 
tiDgsaid  jadgroent  pending  this  application. 

The  judge  answers  that  he  refused  the  appeal  ''  because  he  did  not 
believe  that  the  petition  presented  to  him  contained  any  allegation 
warranting  the  belief  that  the  city  had  any  '  interest '  in  the  proceed- 
ings taken  against  the  Treasurer,  W.  S.  Mount." 

Fits,  the  petitioner  therein,  answers  that  the  two  writs  asked  for 
ean  not  issue  in  the  same  cause ;  that  there  is  no  ground  for  the  writ  oi 
prohibition ;  that  tlie  ten  days  having  elapsed  belbro  this  application 
was  made,  only  a  devolutive  appeal,  if  any,  can  be  allowed,  and  that 
the  city  not  being  a  party  below,  has  no  right  to  appeal. 

In  reply  to  this  party,  it  need  only  be  said  that  the  prohibition  issued 
only  as  a  conservatory  measure  to  preserve  the  rights  of  the  partiea 
until  the  question  as  to  the  right  to  a  suspensive  appeal  could  ba 
aettled,  the  application  for  which  was  made  in  the  court  a  qua  within 
the  ten  days  and  the  delay  In  presenting  the  application  to  this  court 
does  not  seem  to  be  unreasonable. 

As  to  the  position  of  the  judge,  it  is  to  be  remaiiced,  that  the  petition 
presented  to  him  for  an  appeal  expressly  alleges  that  the  city  of  New 
Orleans  is  the  real  party  in  interest  in  said  proceeding ;  that  the  order 
making  the  mandamus  peremptory  against  Mount,  the  Treasuer,  is,  in 
effect,  a  judgment  against  the  city,  he  being  the  ministerial  officer  of 
the  corporation,  and  that  it  is  aggrieved  by  the  judgment. 

The  documents  brought  up  with  said  petition  clearly  prove  the 
interest  which  the  city  has  in  the  judgment  ordering  its  money  to  be 
paid  to  the  relator  in  said  proceeding. 

It  is  therefore  ordered  that  the  raandamus  issued  herein  be  made 
peremptory. 


No.  2407.— Chables  B.  Evans  v,  Vincent  Populus. 

Tlie  LfffilMkare  La  competent  to  clothe  the  OoTemor  with  anthorlty  to  remove  an  incumbent 

tram  olBce  Sot  lUling  or  refusing  to  dischtrge  his  dnties  according  to  the  requtrementi  of 

Qie  law  by  which  the  office  was  created. 
Wbara  the  QoTeraor  removea  an  officer  under  a  apccial  authority  given  by  statute,  courts  will 

presume  that  he  had  proper  cause  for  the  exercise  of  that  prerogative.    This  presumption 

may,  however,  be  overthrown  by  countervailing  proot    19  An.  210. 

APPEAL  from  Sixth  Judicial  District  Court,  parish  of  St.  Tammany. 
ElUsj  J.    T.  4c  J.  £11x8,  for  planitiff  and  appellee.    F.  8.  Oanier 
aod  F,  G,  Chamberlain,  for  defendant  and  appellant. 

Taliaferro,  J.  The  petition  of  the  plaintiff  alleges  that  he  is  tax 
collector  and  assessor  of  the  parish  of  St.  Tammany,  by  virtue  of 
appointment  to  those  offices  by  the  Governor  of  the  State^  under  the 
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act  114,  of  March,  18ti9,  and  ho  shows  two  commissions  from  the  Gov- 
omor,  one  dated  eighteenth  Februnry  of  that  year,  appointing  hun 
assessor,  the  other  dated  thirteenth  of  March  following,  appointing  him 
State  collector  of  the  parish  of  St.  Tammany.  He  sets  forth  further, 
that  when  in  the  discharge  of  liis  duties  under  these  appointments,  on 
the  ninth  of  April,  18C9,  he  was  provisionally  enjoined  from  proceeding 
to  discharge  the  functions  of  his  office.  He  further  avers  that  the 
Oovemor  of  the  State,  contrary  to  law,  and  without  right  ao  to  do, 
appointed  one  Vincent  Populus  assessor  and  collector  of  said  parish, 
when  there  was  no  vacancy  in  these  offices  $  that  said  Populous  is 
proceeding  to  act  officially  under  the  pretended  appointment  of  the 
Governor,  to  the  great  damage  of  petitioner,  etc.  He  accordingly 
prayed  for  and  obtained  a  writ  of  injunction,  restmining  Popnlns 
from  acting  in  the  capacities  aforesaid. 

The  answer  of  Populus  contains  a  general  denial.  The  respondent 
^vers  that  the  plaintiff  held  the  position,  he  alleges,  subject  to  be 
i^moved  by  the  Govei-nor,  according  to  the  act  of  the  Legislature  of 
March  9,  1669,  nnmbered  114.  That  in  pursuance  of  the  spmt  and 
provisions  of  tliat  act,  the  plaintiff  was  duly  suspended  by  the  subse- 
quent appointment  of  the  respondent. 

The  case  was  tried  by  a  jury,  who  found  for  the  plaintiff,  with  fifty 
dollars  damages  against  the  defendant.  From  this  judgment  the 
defendant  appeals. 

By  section  94  of  the  act  before  recited,  it  is  enacted  that  ''any 
assessor,  or  member  of  the  board  of  assessors  or  tax  collector  for  the 
city  of  New  Orleans,  or  any  State  coflector  refusing  or  failing  to  do  his 
•duty  as  prescribed  by  tliis  act,  shall  be  liable  to  dismissal  from  office 
by  the  Governor." 

Here  is  an  office  created  by  lavr.  The  authority  by  which  it  wac 
created  was  competent  to  clothe  the  Governor  with  power  to  remove 
the  incumbent  of  such  office  for  failing  or  refusing  to  discharge  his 
duties  according  to  the  requirements  of  the  law  by  which  the  office 
was  created.  In  cases  of  removal  by  the  Governor,  where  he  is  vested 
v/ith  the  power  to  remove,  courts  will  presume  that  he  had  proper 
oause  for  removal  when  he  exercises  that  prerogative.  This  presump* 
tion  may  be  overcome  by  countervailing  evidence,  where  such  is 
presented. 

We  find  no  sucn  counterpoising  testimony  in  the  present  case.  Much 
stress  is  laid  upon  the  fact  that  the  plaintiff  was  prevented  from  making 
returns,  etc.,  owing  to  a  temporary  suspension  of  the  functions  of  the 
Auditor  of  Public  Accounts.  But  we  find  it  no  where  intimated  that 
that  cause  was  assigned  for  the  removal  of  the  plaintiff.  We  find  from 
the  record  that  tho  injunction,  which  the  plaintiff  himself  avers  sus- 
pended provisionally  his  functions  on  the  ninth  of  April,  about  a  month 
after  he  was  appointed,  was  taken  out  by  a  number  of  his  sureties,  who 
declared  that  they  had  good  and  sufficient  reason  to  believe,  and  that 
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they  did  actuallj  "  fear  and  believe  that  Charles  B.  Evans  has  appro- 
priated and  is  still  appropriating  to  his  own  private  use  and  purposes  '^ 
the  public  moneys  and  taxes  received  by  him  in  his  capacity  of  collector 
4>f  taxes.  It  further  appears  that  afterwards,  on  the  twenty-sixth  of 
April,  another  injunction  to  the  same  effect  and  for  the  same  purpose, 
hased  upon  the  same  declarations,  and  sworn  to  by  otliers  of  his  sureties 
on  his  official  bond,  was  taken  out.  The  object  of  these  injunctions  was 
to  screen  the  sureties  from  liabilities  which  they  feared  from  the 
defalcation  of  their  principal.  These  proceedings  of  the  sureties  were 
dismissed  at  their  own  instance  on  the  third  of  June,  1860.  The  com- 
mission of  Populus  bears  date  eleventh  of  May,  1869,  and  it  is  not 
unfair  to  imagine  that  the  dismissal  arose  from  a  belief  by  the  sureties 
thaty  another  collector  having  been  appointed,  their  liabilities  were 
removed,  rather  than  that  their  lost  confidence  in  the  trustworthiness 
of  the  plaintiff  was  restored. 

One  of  the  witnesses  stated  that,  in  a  conversation  had  with  Evens, 
in  March  or  April,  1869,  the  latter  told  him  ''  he  intended  to  keep  a 
part  of  the  taxes  collected  as  an  offset  for  damages  by  him  sustained," 
jmd  that  *'  he  said  something  to  the  effect  that  he  intended  to  leave  as 
soon  as  he  could  collect  enough  to  make  it  an  object/'  This  want  of 
confidence  on  the  part  of  plaintiff's  sureties  in  his  **  trustworthiness  " 
seems  to  have  been  largely  participated  in  by  the  jurors  who  sat  upon 
the  trial ;  for,  after  rendering  a  verdict  in  favor  of  the  plaintiff,  recog- 
nizing him  as  the  lawful  collector  of  their  parish,  they  joined  in  a 
tequest  to  the  judge  that  he  would  use  his  influence  with  the  Auditor 
and  Governor  to  immediately  appoint  an  honest,  capable  and  worthy 
man  as  assessor  and  collector  of  the  parish  of  St.  Tammany,  as  the 
same  is  necessary  for  the  welfare  and  prosperity  of  this  parish.'^ 

This  caso  is  similar,  in  some  respects,  to  that  of  Dubuc  v.  Voss,  19 
An.  210,  which  has  been  adverted  to  in  the  argument.  In  that  case, 
the  Governor  was  authorized  to  I'emove.  The  second  commission 
recites  that  Voss  was  appointed  in  place  of  "Dubuc,  removed."  In 
the  case  now  before  us,  the  commission  to  Populus  recites  that  he  is 
appointed  "  rice  Charles  B.  Evans." 

So  far  from  finding  anything  to  rebut  the  presumption  that  the 
removal  of  the  plaintiff  was  without  cause,  the  presumption  that  there 
$008  good  cause  is  greatly  strengthened  by  the  facts  we  have  gleaned 
from  the  record,  and  which,  after  carefully  comparing  the  dates  of  the 
prominent  events  the  controversy  gave  rise  to,  leave  no  doubt  that  they 
were  known  to  the  Executive,  and  properly  influenced  his  action  in 
the  premises. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  defendant  be,  and  he  is  hereby  recognized  as  lawfully 
holding  the  office  of  assessor  and  collector  of  the  parish  of  St.  Tam- 
many, in  accordance  with  the  commissions  exhibited  by  him  on  the 
trial  of  this  case.  It  is  further  ordered  that  the  plaintiff  and  appellee 
jmj  costs  in  both  courts. 

Rehearing  refused. 
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No.  1792.— Heirs  op  Bastable  v.  The  Succession  op  J.  D.  Denegre. 

A  surety  on  an  appeal  bond  may  limit  his  liabllily  by  a  stipulation  to  that  effect^  21  An.  447. 730. 

A  party  acting  as  agent  or  employe  lor  a  number  of  heirs  in  the  prosecution  of  a  land  claim, 
under  an  agreement  and  contract,  may  withhold  the  payment  oC  so  much  of  the  proceeds  of 
the  sale  of  the  land,  vrhich  he  bas  received  for  them,  as  will  be  necessary  to  coTer  possible 
liabilities  on  account  of  suits  brought  by  settlers  for  improvements  ma  le  on  the  land, 
unless  the  heirs  give  satisfactory  security  against  loss,  resulting  Irom  such  suits. 

Loyal  Cose  and  the  heirs  of  Bastable  made  a  contract  whereby  Case  was  to  proaecute  their  claim  to 
the  lands  in  the  Bringler  grant,  in  the  parish  of  Concordia,  Louiaiaiia,  and  defhiy  all  expenses 
incident  thereto,  for  one-half  of  the  land  recovered.  After  judgment  was  obtained  in 
flAvor  of  the  heirs.  Case  sold  and  assigned  his  contract  to  James  D.  Denegre.  Hd^  by  the 
oourt,  that  under  this  contract  neither  Case,  nor  his  assignee,  was  responsible  for  the  taxes 
on  the  land  prior  to  the  recovery  of  possession  by  the  heirs,  nor  for  claims  for  improvementB- 
made  on  the  lands.  That  these  claims  constituted  an  incumbrance  on  the  land  itseU^  and 
was  not  included  among  the  expenses  which  Case  bound  himself  to  defray  in  establishing 
their  rights  to  and  recovering  possession  of  the  lands  claimed. 

An  agent  or  mandatary  receiving  notes  for  the  sale  of  prop>rty  belonging  to  his  principal, 
becomes  personally  responsible  if  he  fails  to  use  due  diligence  in  enforcing  their  collection. 

APPEAL  from  Second  District  Court  of  New  Orleans.     TJiomas,  J. 
George  TF.  Brown,  and  Kelly  dt  Howe,  for  plaintiffs  and  appellees. 
TT.  17.  Hunt,  and  Campbell,  Spofford  cC*  Campbell,  for  defendant  and 
appellant. 

Reporter. — This  case  was  pending  on  appeal  before  the  former 
Supreme  Court,  which  was  superseded  by  the  present  court.  The 
decision  on  the  motion  to  dismiss  the  appeal  on  the  gi'ound  that  the 
sureties  on  the  appeal  bond  had  divided  their  liability,  was  rendered  by 
Mr.  Justice  Howell,  of  that  court,  adversely  to  the  movers.  The  case 
was  afterwards  transferred  to  the  present  Supreme  Court.  It  may  be 
here  remarked  that  the  doctrine  announced  in  the  decision  of  this 
motion,  that  sureties  on  appeal  bonds  may  limit  their  liability  by 
stipulation  to  tliat  effect,  has  since  been  reaffirmed  by  the  present 
court.     See  21  An.  447,  730. 

Ho  WELT.,  J.  A  motion  is  made  to  dismiss  this  appeal  on  two 
grounds : 

First — Because  the  bond  is  not  for  a  Bimi  exceeding  by  one-half  the 
amount  of  the  judgment,  nor  is  it  for  an  amount  fixed  by  the  judge. 

The  order  for  appeal  directs  the  bond  to  be  given  according  to  law, 
and  it  is  given  for  the  sum  of  $32,000.  The  judgment  is  in  favor  of 
plaintiffs  for  the  sum  of  $16,998  78,  with  legal  interest  on  certain 
amounts  respectively  from  difi^erent  dates,  running  from  July,  1856,  to 
July,  1859,  subject  to  various  credits,  at  dates  extending  from  November, 
1851,  to  April,  1858,  and  decrees  them  to  be  the  owners  and  entitled  to 
possession  of  one-half  of  certain  notes  uncollected,  amounting  to 
$6152  49,  and  bearing  eight  per  cent,  interest  from  July,  1855,  and  some 
of  which  are  in  suit.  The  calculation  which  wo  have  made  of  the  interest 
on  the  principal  and  the  payments  included  in  the  judgment,  makes  the 
amount  to  which  plaintiffs  are  entitled  under  it  about  ninety  dollars 
more  than  the  bond.  But  considering  the  nature  and  dates  of  the 
notes  to  be  delivered,  and  the  fact  that  our  calculation  on  the  numerous 
debit  and  credit  amounts  may  not  be  precisely  correct,  but  may  be 
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«rrQneou3,  as  we  have  foand  that  of  plaintiffs'  attorney  a  to  be,  we  ore 
disposed  to  apply  the  maxim,  ^'De  minimis,^^  etc.,  and  hold  the  bond 
to  be  safficient  in  amount.  The  more  regular  coursoy  perhaps,  would 
have  been  for  the  judge  to  estimate  the  value  of  the  said  notes,  and 
the  bond  could  have  been  given  for  a  sum  exceeding  by  one-half  that 
amount,  and  the  amount  of  the  money  portion  of  the  claim.  Bat  the 
4same  end,  wo  think,  has  been  attained,  the  object  being  to  have  a 
bond  in  an  amount  sufficient  in  law  to  protect  the  appellees. 

Second — The  ground  is,  that  the  bond  is  signed  by  three  sureties, 
wbo  limit  their  responsibility  each  for  a  particular  portion  of  the  bond, 
the  three  equaling  the  amount  thereof,  which  appellees  say  is  not 
legal,  and  they  cite  article  579  C.  P.  This  article,  as  we  construe  it, 
declares  that  the  bond  is  given  as  surety  that  the  appellant  will  prose- 
cute his  appeal  and  satisfy  whatever  judgment  is  rendered  against 
him,  otherwise  the  surety  on  the  bond  will  be  liable  in  his  place, 
and  its  object  is  to  have  a  bond  which  will  be  ample  security 
to  the  appellee,  without  reference  specially  to  the  number  of  persons 
who  shall  sign  it  as  sureties,  althougli  the  word  ^'  surety'*  in  it  and 
other  articles  on  the  same  subject  is  used  in  the  singular  number. 
We  are  not  aware  of  any  provision  of  law  wliich  prohibits  more  than 
one  person  to  sign  as  surety,  and  for  a  less  amount  each  tlian  the  bond. 
Wo  are  inclined  to  think  the  sureties  may  specify  the  amount  for 
which  they  bind  themselves  rcspectivelj',  but  they  can  not  change  the 
nature  of  their  obligation  to  that  amount.  The  objection  urged  is  one 
of  convenience  only,  but  not  of  such  weight  as  to  destroy  the  bond. 
It  may  sometimes  be  impossible  for  an  appellee  to  procure  one  person 
^ood  for  the  whole  amount;  and  in  other  cases  it  may  bo  as  incon- 
venient for  him  to  procure  an  unusual  number,  as  for  the  appellee  to 
pursue  the  different  ones  furnished.  We  are  not  to  suppose  that  the 
appellant  will  increase  the  number  in  order  to  cause  inconvenience  to 
the  appellee,  but  rather  to  obtain  for  him  the  security  which  the  law 
requires,  whether  in  one  or  more  persons;  the  object  being  to  furnish 
sufficient  surety.  We  do  not  construe  the  law  on  this  subject  to  confine 
an  appellant  to  only  one  person  as  surety  on  his  appeal  bond. 

It  is  therefore  decreed  that  the  mo1;ion  be  set  aside,  at  the  costs  of 
■the  movers. 


On  the  Merits. 

LuDELiKG,  €.  J.  Emma  Bastable,  the  widow  of  Isaac  N.  Taylor,  of 
Ohio,  and  Mary  Jane  Bastable,  wife  of  John  S.  Gano,  of  Illinois,  the 
heirs  of  Jonah  Bastable,  deceased,  sue  to  recover  of  the  defendants, 
executors  of  James  D.  Denegre,  forty-one  thousand  five  hundred  and 
thirty-three  dollars,  with  legal  interest  and  costs;  this  sum  being  the 
proceeds  of  the  sale  of  their  interest,  an  undivided  sixth,  in  the  lands 
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embraced  in  the  Bringier  grant,  and  whicL,  the  plaintiffs  allege,  James 
D.  Denegre  received  from  the  sheriff  and  failed  to  pay  to  them.  In 
this  conrt  the  plaintiffs  have  limited  their  claim  to  tT^enty-four  thousand 
and  sixty-two  doll^irs  and  forty-four  cents. 

The  defense  is,  that  James  D.  Denegre  only  received  seven  thousand* 
and  sixty  dollars  and  ninety-six  cents  in  money,  and  fiftoen  thousand 
one  hundred  and  seventy-nine  dollars  and  seventy-two  cents  in  notes, 
as  the  proceeds  of  the  sale  of  the  plaintiffs'  interest  in  the  lands ;  that 
the  said  Denegre  had  advanced  large  sums  of  money  to  the  plaintiffs,, 
which  is  specifically  .otatcd  in  an  account  annexed  to  the  answer,  and 
that  the  money  and  the  notes,  less  the  advances  made,  would  have 
been  delivered  to  the  plaintiffs  by  J.  D.  Denegre,  but  for  the  inctitu- 
tion  of  several  suits  agciinst  J.  D.  Denegre  and  others,  by  settlers  on. 
the  Bringier  grant,  for  the  value  of  improvements  made  upon  the- 
lands,  amounting,  in  the  aggregate,  to  sixty  thousand  dollars.  They 
aver  readiness  to  deliver  the  money  and  notes  to  plaintiffj,  subject  to 
the  deductions  mentioned  in  the  account,  so  soon  as  the  suits  arc 
decided  and  the  succession  is  freed  from  responsibility. 

Jonah  Bastable,  William  Brother  and  Isaac  Lambert:  purchased,  on 
the  tenth  of  May,  1828,  at  syndic's  sale,  in  the  case  of  Louis  Bringier 
V,  His  Creditors,  for  about  one  hundred  dollars,  a  certain  claim  for 
forty  or  forty-two  thousand  arpents  of  land,  situated  at  the  confluence 
of  the  Ouachita  and  Black  rivers,  granted  to  said  Bringier  by  the- 
Baron  de  Carondelet  in  1796. 

In  1846  the  Bastable  heirs,  the  plaintiffs  in  this  suit,  entered  into  an 
agreement  with  Loyal  Case,  whereby  they  agreed  to  give  him  one-half 
of  whatever  he  might  recover  for  them  under  their  claim  to  the  Brin- 
gier grant,  in  consideration  of  his  attending  to  the  business  and  paying 
all  the  fees,  costs  and  expenses  incident  thereto.  In  pursuance  to  this 
agreement  a  suit  was  instituted,  in  the  names  of  the  Bastable  heirs^ 
against  Curiy  &  Garland  for  an  undivided  third  of  the  lands  granted 
to  Louis  Bringier,  and  there  was  a  Unal  judgment  in  their  favor  for  an 
undivided  sixth  of  the  grant.  In  1854  there  was  a  judgment  ordering 
a  sale  ol  the  lands  embraced  in  tlie  gi*aut  to  effect  a  partition  among  the 
several  owners  thereof,  and,  at  the  sale,  made  on  the  seventh  day  of 
July,  1855,  the  lands,  brought,  in  cash  and  notes,  $337,921  36. 

James  D.  Denegre,  who  liad  acquired  the  rights,  and  assumed  the 
obligations y  of  Loyal  Case,  received  the  portion  of  the  price  which' 
belonged  te  said  heirs,  to  wit :  $7,060  96,  casli,  and  $15,179  72, 
in  notes.  . 

The  first  question  to  be  decided  is,  whether  the  plaintiffs  can  recoyer 
any  judgment  against  Den^gre's  succession,  until  the  suits,  instituted 
by  the  settlers  on  the  lands  in  the  grant,  for  the  value  of  improve- 
ments,  shall  have  been  decided  ? 
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The  possible  liability  of  the  plaintiffs  to  the  squatters  for  the  improve- 
luents  made  on  the  lands,  can  not  exceed  five  thousand  dollars,  and  one 
thousand  dollars  wonld  be  ample  to  cover  their  proportion  of  the 
expenses  of  the  litigation. 

At  the  date  of  the  sale  the  indebtedness  of  the  plaintiffs  to  J.  D. 
Denegre,  for  taxes  paid  and  advances  in  money  to  them,  with  legal 
intei-est,  amounted  to  about  $4,093  01.  The  cash  received  by  J.  D. 
Den^gre  from  the  sheriff  was  seven  thousand  and  sixty  dollars  and 
ninety-six  cents,  being  two  thousand  nine  hundred  and  sixty-seven 
dollars  and  ninety -five  cents  in  excess  of  the  cum  due  to  him,  besides 
the  mortgage  notes  of  the  purchasers  for  $15,179  72,  which  bore 
interest  at  the  rate  of  eight  per  cent,  per  annum,  and  were  to  mature 
at  one  and  two  years  from  the  date  of  the  sale.  The  fear  that  the  suits 
for  improvements  would  be  instituted  could  not  justify  the  retention 
of  the  whole  proceeds  of  the  sale  of  the  plaintiffs*  interest  in  the  lands* 
We  think,  however,  that  justice  requires  that  the  succession  of  J.  D. 
Dendgre  should  be  fully  secured  against  loss  on  account  of  the  suits 
instituted  against  J.  D.  Denegro  and  othera,  for  improvements,  as 
aforesaid,  and  that,  to  that  end,  the  executors  should  be  permitted  to 
keep  in  their  hands  six  thousand  dollars  of  the  moneys  received  by 
J.  D.  Den^gre  on  account  of  tlie  sale  of  the  interest  of  the  Bastable 
heirs,  until  the  final  decision  of  said  suits  for  improvements,  or  until 
the  plaintiffs  furnish  satisfactory  security  to  the  executors  against  loss. 
to  the  succession,  resulting  from  the  suits  before  mentioned. 

We  think  a  fair  interpretation  of  the  contract  between  Loyal  Case 
and  the  Bastable  heirs  justifies  the  conclusion  that  Case  obliged  him- 
self to  pay  all  the  costs  and  expenses  necessary  '^for  the  recovery  and 
possession  of  said  tract  of  land ;"  that  is,  the  law  charges,  attorneys'  fees 
and  traveling  expenses  of  himself  or  others  employed  by  him,  incurred  in 
the  prosecution  of  the  rights  of  the  Bastable  heirs,  until  they  were  put 
in  possession  of  their  inheritance.  The  plaintiffs  were  absentees  and 
poor,  unable  to  prosecute  their  rights ;  they  stipulated  to  give  one-half 
of  whatever  might  be  recovered  by  suit  or  otherwise,  in  order  that  they 
might  eiyoy  the  fruits  of  the  other  half  of  their  property.  All  the 
parties  to  the  contract  knew  that  the  rights  of  the  plaintiffs  consisted 
of  an  undivided  interest  in  and  to  property  which  had  to  be  divided  iiv 
kind  or  by  sale  before  recovery  or  possession  of  the  property  could 
be  had.  This  seems  to  have  been  the  view  taken  of  the  contract  by 
the  partiee  to  it,  for  J.  D.  Denegre  continued  to  attend  to  the  business 
after  he  had  sold  his  interest,  acquired  from  Loyal  Case,  to  Norment  & 
Preston.  If  the  obligations  of  Loyal  Case,  under  the  agreement  witli- 
the  plaintiffs,  and  assumed  by  J.  D.  Den^gi*e  when  he  bought  from 
Loyal  Case,  had  been  performed,  v/hen  the  judgment  was  i-endered  in  . 
the  ease  of  the  Heirs  of  Bastable  v.  Curry  ct  al.,  recognizing  tho  plain- 
tills  as  owners  of  one-sixth  of  tlio  Briugier  gi-ant,   why  did  J.  D., 
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Den^gre  continae  to  attend  to  tbe  baftiness,  until  a  final  partition,  by 
licitation,  of  the  lands  ?  It  can  not  be  because  he  had  bought  at  the  tax 
sale,  for  he  never  opposed  that  title  against  the  plaintifis.  '*  He  recog- 
nized theirs  "">  be  the  real,  ultimate  and  beneficial  ownership,  and  /m> 
only  the  apparent  and  nominal  title."  It  is  but  just  to  the  memory 
of  J.  D.  Denegre  to  adopt  the  hypothesis  of  the  defendants^  counsel, 
that  ''  all  that  was  wanted  was  to  get  the  lands  sold  to  the  greatest 
advantage.  The  use  of  Mr.  Den^gre's  name  and  credit,  as  one  of  the 
eo-proprietors  and  warrantors,  was  of  great  benefit  in  this  respect : 
whereas,  the  names  of  the  non-resident  and  unknown  plaintifb  would 
have  been  a  drawback."  This  was  in  the  line  of  his  duty.  Therefore, 
the  fees  paid  by  J.  D.  Dendgre,  in  suit  for  partition,  ought  not  to  be 
charged  to  Emma  Taylor  or  Mary  Jane  Gano. 

On  the  other  hand,  Case  did  not  obligate  himself  to  pay  the  taxes, 
or  the  value  of  improvements  placed  on  the  lands,  in  case  the  court:^ 
should  decide  that  anything  was  due  for  improvements. 

The  account  of  receipts  and  disbursements  by  J.  D.  Denegre,  and 
filed  in  this  case,  is  admitted  to  be  correct,  with  the  exception  of  two 
items :  $2000  paid  W.  O.  Denegre  for  professional  services  in  the  par- 
tition suit,  and  $1200  paid  to  Judge  Curry. 

We  have  already  said  that  the  first  of  those  items  was  not  due  bv 
the  plaintifis,  being  included  in  the  expenses  to  be  borne  by  Loyal 
Case  or  his  assignee,  under  the  agreement  with  the  plaintiffs.  For 
the  $1200,  Judge  Curry  had  a  judgment  against  the  heirs  of  Bastable, 
and  whether  it  was  for  *^  one- sixth  part  of  the  expenses  incurred  by 
Thomas  Curry  im  procuring  the  confirmation  of  the  grant,  and  one- 
third  of  the  taxes  paid  to  the  sheriff  on  his  half  of  said  lands,'*  or 
wholly  for  taxes,  it  can  not  fairly  bo  said  to  be  embraced  in  *'  the  costs 
and  expenses,"  which  Loyal  Case  agreed  to  pay.  The  costs  and 
expenses,  for  which  Loyal  Case  bound  himself,  were  such  as  might 
accrue  in  proceedings  carried  on  by  him  or  his  agents  for  the  recovery 
of  the  property  of  the  plaintiffs.  The  debt  due  to  Judge  Curry  existed 
as  an  incumbrance  on  the  property,  a  debt  against  the  property,  and 
Loyal  Case,  or  his  assignee,  took  the  property  cum  onere.  The  plain- 
tiffs are  liable  only  for  one-half  of  that  sum.  The  defendents  should 
be  held  responsible  for  the  notes  not  collected.  The  last  of  these 
notes  matured  in  July,  1857,  and  they  were  not  placed  in  the  hands 
of  an  attorney  for  collection  until  several  years  after  their  maturity. 

The  defendonts  have  failed  to  furnish  any  good  reason  for  this  want 
of  diligence.  4  N.  S.  655^  14  La.  443;  6  An.  763;  4  An.  300;  4  An. 
30(»;  10  An.  98. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the 
distiict  court  be  avoided  and  reversed,  and  it  is  decreed  that  the 
plaintiffs  have  judgment  against  the  defendants  for  $6816  t)8,  with  five 
per  cent,  interest  fix>m  tlie  thirtieth  of  April,  1858 ;  for  $2644  94,  with 
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five  per  cent,  perannnm  interest  from  the  twenty-fourth  of  Jnly,  1859, 
and  for  $6207  49,  with  five  per  cent,  interest  from  judicial  demand, 
and  coats  of  the  district  court.  It  is  further  ordered  that  there  be  a 
stay  of  execution  on  (6000  of  this  judgment,  until  the  final  decision 
of  the  suits  for  improvements  against  J.  D.  Den^gre  and  others,  or 
until  satisfactory  security  be  given  to  the  executors  of  J.  D.  Den^gre 
against  loss  on  account  of  said  suits.  It  is  further  ordered  tliat  the 
appellees  pay  tlie  costs  of  this  appeal. 
,     Rehearing  refused. 

Mr.  Justice  Howe  recused. 


No.  2557.— E.  RocHEREAU  &  Co.,  (William  Brooks,  subrogated,)  v. 

M.  S.  Bringier. 

Tho  buBliand  and  wife  were  gamislieed  under  »  writ  of  Jleri  facioM.  The  defendant  and 
Judgment  debtor  intervened  and  contested  the  corroctnesa  of  their  anawero  to  interroga- 
toriea.  After  the  intervention  was  filed,  the  wife  was  allowed  to  amend  and  correct  her 
answers  so  as  to  make  them  conform  to  the  allegations  of  the  defendant  in  his  petition  of 
interrentlon.  The  husband  stood  on  his  original  answers,  which,  in  substance,  denied  any 
indebtedness  to  the  defendant.  Held— That  the  w^fe,  by  amending  and  correcting  her 
answers  to  the  interrogatories,  so  as  to  make  them  conform  to  the  allegations  in  the  petition 
of  intervention,  she  thereby  rendered  herself  liable  to  the  seizing  creditor  for  the  amount 
alleged  to  be  due  the  defendant  in  his  petition  of  intervention,  and  that  judgment  was 
propeily  rendered  against  her  as  garnishee;  but,  as  the  husband  stood  on  his  original 
answers,  no  Judgment  cotold  be  rendered  against  him  as  garnishee. 

APPEAL  from  District  Court,  Parish  of  Ascension.    Beauvais,  J. 
Clark,  Bayiie  <&  Benshaw,  for  plaintiffs  and  appellees.    Burthe  d* 
TrudeaUy  for  defendants  and  appellants. 

HoUell,  J.  Under  si  fieri  facias  issued  on  the  judgment  against  the 
<lefcndant,  interrogatories  were  propounded  to  Benjamin  Tureaud  and 
his  wife,  who  answered  that,  without  their  knowledge,  judgment  was 
obtained  in  the  name  of  said  Mrs.  Tureaud  against  Mrs.  A.  Brin- 
gier, on  five  notes  that  were  given  by  the  latter  to  the  defendant,  M. 
S.  Bringier,  in  payment  of  property  purchased  by  her  in  the  succession 
of  her  deceased  husband,  in  1858 ;  that  in  the  suit  of  D.  &  N.  P.  Trist 
et  al.  V,  Mrs.  A.  Bringier,  certain  property  was  sold,  and  purchased  by 
the  plaintiffs  in  said  suit  (including  Mrs.  Tureaud),  by  which  purchase 
the  defendant  became  owner  to  the  extent  of  his  interest  and  by  his 
consent,  the  title,  however,  being  in  the  name  of  Mrs.  Tureaud,  and 
that  the  said  interest  or  share  of  said  defendant  in  said  property  is  in 
the  control  of  the  garnishees,  and  is  sufiEicient  to  pay  the  judgment  iu 
this  suit. 

The  defendant,  Bringier,  intervened  in  the  garnishment  proceedings, 
traversed  the  answers  of  said  garnishees,  denied  any  ownership  of 
said  property,  but  averred  that  the  garnishees  are  indebted  to  him  for 
the  amount  of  the  notes  on  which  judgment  had  been  obtained  in  the 
name  of  Mrs.  Tureaud ;  that  the  said  judgment  is  not  the  property  of 
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the  party  preteodiDg  to  be  the  subrogated  owner  thereof,  but  really 
belongs  to  said  garnishees,  sind  is  extinguished  by  confusion,  and 
he  prays  that  it  be  so  declared  that  their  indebtedness  to  him,  by  reason 
of  the  judgment  on  his  notes,  be  credited  by  the  amount  paid  by  them 
for  the  judgment  herein  against  him,  and  he  propounded  int-orrog- 
atoiies  on  facts  and  articles  to  the  alleged  subrogee. 

Subsequently,  Mrs.  Tureaud  was  permitted  to  amend  her  answers, 
and  to  state  that  the  instructions  of  defendant,  M.  S.  Bringier,  to  make 
the  said  purchase  for  him  were  verbal,  and  that,  as  he  repudiates  tlic 
same,  she  is  willing  to  accept  his  statement;  and  if  the  property 
belongs  to  her,  then  she  will  owe  him  more  than  enough  to  pay  the 
judgment  herein.  Upon  the  trial,  judgment  was  given  against  the 
garnishees,  Mr.  and  Mrs.  Tureaud,  in  solido,  for  the  amount  of  the 
judgment,  interest  and  costs,  against  M.  S.  Bringier,  and  also  in  favor 
of  the  plaintiff  and  the  garnishees,  dismissing  the  intervention  of  the 
defendant,  who  appealed.  Benjamin  Tureaud,  in  his  answer,  asks 
that  the  judgment  as  against  him  be  reversed,  as  he  expressly  denied 
being  indebted  to  the  defendant. 

We  can  discover  no  error  in  the  judgment  to  tlie  prejudice  of  the 
defendant,  Briqgier.  He  complains  that  an  application  for  a  contin> 
nance  was  not  granted  him.  There  is  nothing  in  the  record,  except 
what  is  contained  in  his  motion  for  a  new  trial,  to  show  that  such  an 
sipplication  was  made,  and  there  is  no  evidence  in  support  of  the 
allegations  of  the  petition  of  intervention.  His  allegations  as  to  the 
indebtedness  of  the  garnishees  were  accepted  by  Mrs.  Tureaud,  and 
her  answers  were  corrected  to  accord  therewith.  This  jusMfled  the 
judgment  against  her,  but  not  against  her  husband.  No  objection  was 
made  to  her  right  to  amend  and  change  her  answers. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
ns  to  Benjamin  Tureaud,  with  his  costs  in  both  courts,  and  in  all  other 
i-cspects  affirmed ;  costs  of  appeal  to  be  paid  by  the  apnellant. 
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No.  2532.— Citizens*  Bank  of  Louisiana  v.  Robert  Murdock  and 
G.  W.  Williams. 

An  acknowledgment  written  on  tho  back  of  a  promiasory  note  bj  the  drawera,  who  are  alao 
indorsors,  will  not  relieve  the  holder  Irom  the  effect  of  the  plea  of  preacription  made  by  the 
other  indoraera. 

APPEAL  from  the  Thirteenth  Judicial  District,  parish  of  Tensas. 
Hough,  J.     Sparrow  dc  Montgomery,  for  plaintiffs  and  appellants. 
Aroni  d;  Collier,  for  defendants  and  appellees. 

Taliaferro,  J.  The  plaintiffs  bring  suit  upon  a  promissory  note, 
dated  fourth  of  November,  1861,  for  the  sum  of  $3100,  payable  five 
months  after  date,  drawn  by  Hughes,  Hyllest^n  &  Co.,  to  their  own 
<»rder    and  indorsed   by  them  and  also  by  the  defendants.     At  the 
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maturity  of  the  note,  its  payment  was  extended  four  months  by  con- 
I  sent  of  parties.    An  acknowledgment  of  the  obligation  was  entered 

opon  the  note  by  the  drawers  on  the  fifth  of  November,  1866,  but  not 
by  any  of  the  other  parties. 

The  defense  is  prescription,  which  must  prevail.  Suit  was  instituted 
against  the  defendants  on  the  fourth  of  December,  1867,  and  citation 
was  served  on  them  the  second  November,  1868,  more  than  five  years 
having  intervened  between  the  time  fixed  by  the  extension  of  payment 
in  1862  and  service  of  citation. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  sus- 
taining the  plea  of  prescrintion  be  affirmed,  with  costs  in  both  courts. 


No.  2606.— J.  G.  D'Armond  v.  Samuel  A.  Dubose. 

A  document  having  Uie  requlfiite  amount  of  United  States  internal  rovenne  atamps  thereon  i» 
admlasible  in  evidenoe,  although  thej  are  not  canceled  aa  required  hy  the  revenue  laws. 
The  iirilnre  to  have  the  stamps  properlj  canceled  subjects  the  parties  to  the  penalties 
prescribed  by  the  United  States  for  such  neglect,  but  docs  not  invalidate  or  render  the 
instrument  inadmissible  in  evidence. 

APPEAL  fi:om  the  Fifth  District  Court,  parish  of  East  Feliciana. 
Posey,  J.  Cro88  &  Hardee  and  Bace,  Foster  dc  E,  T.  Merrick^  for 
plaintiff  and  appellee.    Keman  dc  Lyons,  for  defendant  and  appellant. 

Howe,  J.  The  defendant,  appellant,  contends  that  tlie  court  a  qua 
erred  in  receiving  in  evidence  the  note  sued  upon,  because,  having  upon 
it  the  amount  of  .stamps  required  by  the  laws  of  the  United  States, 
those  stamps  were  not  properly  canceled. 

We  are  of  opinion  that  the  court  did  not  err.  The  internal  revenue 
laws  of  the  United  States  provide  a  special  method  of  cancellation, 
and  a  penalty  for  its  non-observance ;  but  we  are  not  advised  that  they 
anywhere  provide  that  instruments  on  which  the  proper  stamps  have 
been  affixed,  but  not  properly  canceled,  shall  be  invalid,  or  incapable 
of  being  introduced  in  evidence. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 


No.  2602. — Etienke  B.  Pennisson  et  al.  v.  Jean  B.  Pennisson  et  al. 

The  pariah  court  has  jurisdiction  of  a  suit  for  the  partition  of  a  succession  among  the  heirs, 
where  it  hsa  not  been  accepted  unconditionally,  even  though  no  administiator  has  been 
appointed.    Oonstitntion,  article  87. 

APPEAL  from  Parish  Court,  of  iVssumption.   Pintado^  Parish  Judge. 
Nicholas,  Lehlanc  db  Fohe,  for  plaintiff  and  appellant.     Carver  dc 
Sims,  for  defendants  and  appellees. 

•LuDELiKO,  C.  J.    This  suit  was  instituted  in  the  parish  court  of  the 
parish  of  Assumption  by  the  beneficiary  heirs  of  E«  B.  Pennisson  and 
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his  wife,  Rosalie  Trahan,  to  affect  a  partition  of  the  property  of  the 
snccessiens  of  their  parents,  between  themselves  and  their  co4ieir8, 
the  defendants,  some  of  wliom  are  minors. 

A  plea  to  the  juiisdictiou  of  the  parish  court,  raiume  materiai,  was  filed 
by  the  representatives  of  the  minor  defendants,  which  was  sustained, 
and  the  suit  was  dismissed.    The  plaintiffs  have  appealed. 

EtiennoB.  Pcnnisson  died  in  1856,  and  his  wife  died  in  1664.  No 
administrator  has  been  appointed  to  ^ther  succession.  The  plaintiifii 
liave  accepted  the  succession,  with  benefit  of  inventory.  Seveml  of 
the  defendants  are  minors,  and  none  of  the  heirs  have  accepted  the 
succession  unconditionally.  The  property  to  be  partitioned  is,  there- 
fore, still  the  property  of  the  successions  of  E.  B,  Pennisson  and 
Rosalie  Trahan.  The  object  of  tliis  suit  is  evidently  a  settlement  of 
the  successions  of  E.  B.  Pennisson  and  wife;  and  *^  all  successions  shall 
be  opened  and  settled  in  the  parish  courts."    Constitution,  article  87. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  tho  parisli 
court  be  avoided,  and  that  the  exception  to  the  jurisdiction  of  the 
parish  court  be  overruled.  It  is  further  ordered  that  the  case  be 
remanded  to  the  parish  court,  to  be  proceeded  with  according  to  law, 
and  that  the  appellees  pay  the  costs  of  this  appeal. 


No.  2730.-^8.  Dlrbin  r.  G.  P.  McMiciiael. 

.  Payment  of  a  promiBsoi  y  noto  the  consideration  of  which  la  ahoMrn  to  be  a  loan  of  Confederate 
notes,  can  not  bo  JadicialJy  enforced. 

APPEAL  from  Sixth  District  Court,  parish  of  Tangipahoa.    mUa,  J. 
E.  J.  Ellis,  for  plaintiff  and  appellee.    Thomas  C.  W,  Ellis,  for 
defendant  and  appellant. 
LuDKLiKG,  C.  J.    Tliis  suit  is  based  upon  the  following  promissory 

note: 

<*  Parish  St.  Helena,  August  2G,  1804. 

•  *' Twelve  months  after  date,  I  promise  to  pay  to  Skipwith  Dnrbiu, 
or  order,  the  sum  of  sixteen  hundred  and  fifty  dollars,  to  be  paid  in 
such  money  as  is  current  at  the  time  the  note  becomes  due.  If  not 
paid  when  due,  to  draw  eight  i)er  cent,  interest  till  paid,  it  being  for 
value  received  of  him.  "  George  P.  McMicoael." 

The  defense  is,  that  the  consideration  of  the  note  was  Confederate 
money,  etc. 

The  evidence  satisfies  us  that  the  consideration  of  the  note  was 
Confederate  notes  loaned  to  the  defendant.  According  to  the  settled 
jurisprudence  of  this  State,  the  claim  can  not  be  enforced  by  the  courts. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  tluit  there  be  judgment  dismissing  the  plaintiff's  demand, 
with  costs  in  botli  courts. 
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No.  2571. —J.  R.  Jaffray  &  Sons  v.  Edward  J.  Bruff. 

The  9pp9tX  bond  miut  be  nuide  payable  to  the  clerk  of  the  court  from  which  the  appeal  is  taken, 
otherwiae  the  appeal  will  bo  dlBmiased  for  want  of  a  legal  bond.    Acta  of  1809,  page  11. 

APPEAL  from  Thinl  District  Court,  parish  of  Lafourche.  Gates,  J. 
JE.  W.  JBlake^  for  plaiutiifs  and  appellees.  Knoblock  <£-  Allain, 
for  defendant  and  appellant. 

LuDELiNG,  C.  J.  The  appellees  luovo  to  dismiss  the  appeal  on  the 
grooDd  tliat  the  appeal  bond,  executed  on  the  tenth  of  May,  1869,  is. 
not  made  payable  to  the  clerk  of  the  court,  in  confoimity  to  an  act  of 
the  Legislature,  approved  thirtieth  January,  1869. 

We  consider  the  provisions  of  that  act  imperative.  An  appeal  is 
only  authorized  Avhen  the  conditions  imposed  by  the  law  are  complied 
with.    Acts  1869,  p.  11. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  at  the  cost  of  the 
appellant. 


No.  2585. — Margaret  II.  Ogier  v,  A.  Marciiaxd,  Administrator,  etc. 

Hm  ttatate  requiring  all  appeal  bonds  to  be  mado  in  fkTor  of  the  clerk  of  the  court  from  which 
the  appeal  is  taken  is  satisfledt  ^  the  bond  ia  made  in  &Tor  of  the  Judge,  the  clerk  and  the 
appellee. 

Where  a  case  baa  been  erroneonaly  transferred  from  the  district  to  the  parish  court,  and  an  appeal' 
is  taken  irom  the  Judgment  rendered  by  the  parish  judge,  who  waa  without  Jurisdiction, 
the  case  will  be  remanded  to  the  district  court  to  be  proceeded  with  according  to  law. 

APPEAL  from  the  Parish  Court,  of  Ascension.  MarJc8,  Parish  Judge. 
Nicholas  &  LehlanCy  for  plaintiff  and  appellant.  J,  J.  Bomatif  for 
defendant  and  appellee. 

Howe,  J.  The  plaintiff  has  moved  to  dismiss  this  appeal  on  several 
grounds : 

Fir$t — That  the  defendant,  having  previously  obtained  an  appeal 
herein  and  filed  the  required  bond,  and  said  appeal  never  having  been: 
brought  up,  abandoned  it,  and  he  could  not  afterwards  obtain  the 
appeal  now  before  this  court. 

The  record  does  not  seem  to  sustain  tho  allegations  on  which  this 
point  is  made. 

Second — ^That  the  appeal  bond  herein  is  not  made  payable  to  the 
clerk  of  the  lower  court,  according  to  law. 

The  bond  is  made  payable  to  the  judge  of  the  lower  court,  to  the 
derk,  and  to  the  n^pellee,  and  would  seem  therefore  to  necessarily 
include  a  lawful  obligee. 

Third — ^Because  the  defendant,  having  acquiesced  in  the  judgment 
by  placing  the  same  as  a  debt  due  by  the  succession  on  his  provisional 
aocount  and  tableau,  can  not  appeal  therefrom. 

The  record  does  not  sustain  this  averment.  Tho  judgment  is  placed 
on  the  account  in  the  following  terms:     '^Amount  retained  to  pay 
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the  judgment  of  Mrs.  Ogier,  in  case  it  goes  against  the  succession,'^ 
etc.     It  is  plain  that  there  is  no  acquiescence  in  this. 

The  motion  to  dismiss  being  overruled,  we  proceed  to  the  merits  of 
the  appeal,  and  find  that  the  court  a  qua  was  without  jurisdiction, 
ratione  maierue,  the  amount  in  dispute  being  $690  66,  with  interest 
from  April  1,  1862.  The  suit  was  instituted  in  the  district  court,  and 
improperly  transferred  to  the  parish  court. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
ttnd  reversed,  and  the  cause  remanded  to  the  district  court,  there  to  be 
proceeded  with  according  to  law;  the  appellee  to  pay  costs  of  appeaL 


No.  2651. — Maki'    C.  Waddill   v.    Payne  &  HAnuisoN  and  the 

Sheriff. 

Wbero  a  third  ptttty  bu  purchucd  real  estate,  which  Ib  subject  to  a  special  mortgage  wtthout 
the  stipulation  therein,  of  the  pact  de  non  alienando,  the  holder  of  the  mortf^e  can  only 
enforce  it  against  the  third  pui chaser  by  tbo  hypothecary  action;  the  case  would  be 
<Iiffcrent  in  a  simuhttlon. 

APPEAL  from  District  Court,  parish  of  Madison.    Ilou^h,  J. 
U.  D,  Farrar,  for  plaintiff  and  appellant.     William  J.  I>mican 
and  Breaux  dc  Fennery  for  defendants  and  appellees. 

Howell,  J.  Mrs.  Mary  B.  Waddill,  as  owner  by  purchase  at  sheriff's 
sale,  in  the  suit  of  B.  Graham,  tutrix,  etc.,  v.  Charles  J.  Hester,  Ims 
enjoined  the  sale  of  certain  lands  under  an  execution,  in  the  case  of 
Payne  &  Harrison  t;.  Charles  J.  Hester.  Payne  &  Harrison,  besides 
the  general  denial,  answer  that  they  are  the  only  mortgagees  holding 
a  special  mortgage  on  the  property  seized,  of  which  plaintiff  was  aware 
when  she  obtained  the  injunction. 

All  the  evidence  in  the  record  is  embraced  in  the  following  statement 
of  facts : 

^^  For  Plaintiff. — Ransom  Graham  sold  the  land  in  controversy  to 
Charles  J.  Hester  on  the  third  day  of  August,  1857,  retaining  a  special 
mortgage  and  vendor's  lien  upon  the  same.  Graham  died  in  1859.  On 
the  twenty -ninth  of  October,  1861,  a  judgment  was  rendered  in  the 
Thirteenth  District,  parish  of  Madison,  in  favor  of  the  succession  of 
Graham,  upon  the  notes  executed  by  Hester,  rendering  the  mortgage 
executory,  and  especially'  declaring  the  vendor's  privilege  in  &vor  of 
the  succession.  This  judgment  was  immediately  after  its  rendition 
duly  recorded.  Execution  issued  upon  this  judgment  April  — ,  1869. 
The  property  mortgaged  was  seized,  and  on  the day  of  May  fol- 
lowing was  sold  by  the  sheriff,  and  Mrs.  Mary  B.  Waddill,  plaintiff 
herein,  became  the  purchaser  at  two-thirds  of  its  appraised  value. 
The  original  mortgage  retained  in  the  act  of  sale  was  never  reinscribed 
and  perempied  on  the  fourth  of  August,  1867. 
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^^Far  De/endant-— On  the  fourteenth  of  December,  1859,  and  on  the 
second  of  January,  1861,  Charles  J.  Hester  executed  two  conventional 
mortgages  in  favor  of  Payne  &  Harrison,  defendants  in  injunction, 
upon  tho  land  in  controversy.  On  the  fifteenth  of  May,  1866,  Payne 
&  Harrison  obtained  judgment  upon  the  notes  secured  by  the  mort- 
gages above  recited,  in  the  Fourth  District  Court  of  New  Orleans, 
against  Hester,  recognizing  the  mortgage,  etc.  In  August,  1869,  execu- 
tion issued  upon  this  judgment,  and  the  property  previously  purchased 
by  plaintiff  was  seized  by  tho  sheriff  and  advertised  for  sale.  Mrs. 
Waddill  enjoined.  These  mortgages  in  favor  of  Payne  &  Harrison 
were  recorded  in  the  recorder's  office  of  Madison  parish,  March  8,  I860, 
and  January  19,  1861." 

On  this  evidence  the  injunction  was  dissolved,  and  plaintiff  appealed. 

It  is  not  pretended  that  the  sale  to  Mrs.  Waddill  is  simulated,  nor  is 
it  alleged  or  proved  that  the  acts  of  mortgage  in  £&vor  of  Payne  & 
Harrison  contained  the  pact  de  non  alienandOf  and  hence  her  title  and 
possession  could  not  be  disregarded,  and  her  property  seized  under  an 
execution  against  a  former  owner.  See  18  An.  732;  21  An,  271,  647. 
The  sale  to  her  must  be  set  aside  before  the  property  sold  can  be  seized 
and  sold  as  that  of  another ;  or  if  it  be  subject,  in  her  hands,  to  a 
mortgage  superior  to  the  one  under  which  she  purchased,  but  which 
does  not  contain  the  non-alienation  clause,  such  mortgage  can  be 
enforced  against  her  as  third  possessor  only  by  the  hypothecary  action. 
C.  P.  709,  61  et  seq.j  3  N.  S.  336;  6  L.  283;  6  An.  550. 

The  conclusion  seems  manifest  that  the  defendants  should,  under  tho 
pleadings  and  evidence,  be  restrained  from  proceeding  with  the  execu- 
tion of  their  writ. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  that  the  injunction  herein  be  perpetuated,  without  preju- 
dice to  the  rights  of  both  parties  in  other  proceedings.  Defendants  to 
pay  costs  in  both  courts. 

Mr.  Chief  Justice  Ludeling  recused. 


1^2    185 

No.  2588.— A.  PfiovosTT,  for  the  use,  etc.,  v.  Martin  Caemouche.—    J^  *^i 
Jules  Levy,  Third  Opponent. 

A  third  opponent  cui  not  be  permitted  to  aver  the  unllity  of  the  judgment  imder  which 
property  hM  been  aeized,  ftnd  at  the  same  time  claim  the  proceeds  of  the  aale  made 
nnder  that  Judgment. 

APPEAL  from  District  Court,  parish  of  Pointe  Coupee.    Miller^  J. 
Thom€L8  H,  Hughes,  for  plaintiff  and  appellant.    Edward  Phillips, 
for  defendant  and  appellee. 

Howe,  J.    In  this  suit  the  plaintiff,  on  the  thirteenth  of  December, 
1865,  recovered  a  judgment  for  $1070  91,  and  interest,  upon  a  note 
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which  had  been  given  for  the  price  of  a  alaTC.  An  ezecntion  was 
issued  in  December,  1869,  and  levied  upon  a  tract  of  land,  which  was 
finally,  on  the  seventh  March,  1868,  sold  at  twelve  months'  credit  to 
one  J.  D.  Yignes.  On  the  fourth  of  March,  prior  to  the  sale,  Narcisse 
Beauvais,  as  tutor,  filed  his  opposition,  averring  that  he  had  a  mortgage 
prior  to  that  of  plaintiff,  and  prayed  for  an  order  that  the  sheriff  retain 
the  proceeds.  On  the  sixth  April,  1869,  Jules  Levy  filed  his  opposition, 
averring  himself  to  be  a  judgment  creditor  of  Carmouche,  and  judicial 
mortgagee,  and  entitled  to  the  proceeds  of  the  sale^  because: 

First — The  claim  of  Beauvais  was  prescribed;  and, 

Second — "  The  note  on  which  tlie  plaintiff,  Provosty,  obtained  judg- 
ment was  given  for  the  purchase  of  slaves  or  persons,  and  is  null  and 
void,  and  can  not  be  enforced  by  the  courts  of  this  State ;  and  that, 
consequently,  the  contract  for  the  sale  ef  persons  being  null  and  void, 
the  note  given  for  the  price  was  also  null,  as  well  as  the  judgment 
rendered  thereon,  and  can  not  be  enforced,  and  petitioner  has  the  right 
to  have  the  legal  mortgage  resulting  from  tlie  same,  and  the  registry  of 
the  same  canceled  and  annulled,  and  to  have  said  judgment  erased 
from  the  mortgage  book." 

And  thereuxM)n  he  prayed  that  the  plaintiff's  judgment  might  be 
declared  null  and  void,  and  erased  from  the  mortgage  book,  and  that 
the  proceeds  of  sale  be  paid  to  him. 

The  plaintiff  also  pleaded  prescription  to  the  claim  of  Beauvais.  The 
plea  was  maintained,  and  Beauvais  has  not  appealed.  As  between  the 
plaintiff  and  Levy,  the  parties  in  interest  now  before  us,  the  court  a 
qua  decreed  the  claim  and  judgment  of  the  plaintiff,  Provosty,  to  be 
null  and  void,  and  directed  the  proceeds  to  be  paid  over  to  the  oppo- 
nent. Levy ;  and  the  plaintiff  appealed. 

The  main  question  before  us,  and  which  is  presented  by  the  excep- 
tions filed  by  plaintiff  to  the  opposition  of  Levy,  is  this:  Can  tlie 
opponent.  Levy,  be  permitted  to  aver  the  nullity  of  the  plaintiff's 
judgment,  and  at  the  same  time  to  claim  the  proceeds  of  a  sale  under 
that  judgments  We  think  this  question  must  be  answered  in  the 
negative,  for  the  reasons  given  in  the  case  of  Livaudais  v,  Livaudais* 
3  An.  455. 

It  is  therefore  ordered  that  the  judgment  appealed  from,  except  so 
far  as  it  dismisses  the  claim  of  Beauvais,  tutor,  be  avoided  and  reversed. 
It  is  further  ordered  that  the  opposition  of  Jules  Levy  be  dismissed, 
with  costs  in  both  courts ;  reserving  his  rights,  if  any  he  have,  to  relief 
in  some  other  form  of  action. 
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No.  2731.— E.  GiQCEL  v.  M.  C.  Daigre  et  al. 

A  merchant  who  has  supplied  a  minor  with  wearing  apparel  under  the  authorization  and 
approval  of  the  tutrix,  may  enforce  the  daim  against  the  minor  after  emancipation, 
provided  the  same  has  not  been  included  in  the  settlement  of  the  tutrix'a  aocountk  and  the 
amouiit  doca  not  exceed  the  revenues  of  the  minor.  In  such  a  case  the  tutrix  has  the  right 
to  bind  the  minor  to  the  extent  of  the  revenues,  without  the  approval  of  a  ikmlly  meeting, 
and  the  minor  having  come  into  the  possession  of  her  estate  ia  bound  alsa 

APPEAL  from  District  Court,  parish  of  East  Baton  Rouge.    Posey,  J. 
Harrow  d:  Pope  and  Bead  <&  Ooodale,  for  plaintiff  and  appellee. 
8,  P.  Qreves  and  A,  8.  Berron,  for  defendants  and  appellants. 

Howell,  J.  This  suit  was  brought  in  February,  1867,  to  recover  of 
the  defendants  in  solido  the  sum  of  $1149  82,  the  amount  of  an  account 
for  dry  goods  sold  to  them  during  the  years  1865  and  1866.  In  an 
amended  petition,  plaintiff  declares  that  at  the  time  the  account  was^ 
made  Miss  Lucy  Daigre,  one  of  the  defendants,  was  a  minor  under  the 
tutelage  of  her  mother,  Mrs.  M.  C.  Daigre,  as^natural  tutrix ;  that  the^ 
articles  sold  were  for  the  use  and  benefit  of  said  minor,  being  neces- 
sary for  her  maintenance  in  her  position  in  life^  and  who  has  since  been 
emancipated,  and  is  now  in  the  full  possession  and  management  of  her 
property. 

Tbe  defense  is  substantially  a  general  denial,  the  daughter  specially 
pleading  her  minority.  Pending  the  suit  she  married  J.  C.  Beard,  who 
was  made  a  party,  and  plaintiff  having  died,  his  administrator  made 
appearance  to  represent  him.  Judgment  was  rendered  against  Mrs. 
Daigre  for  a  part,  and  against  Mrs.  Beard  for  the  balance  of  the 
account,  from  which  the  latter  appealed,  and  plaintiff  has  asked  that 
the  judgment  be  made  one  in  solido  against  the  defendants. 

The  plaintiff  assumed  the  burden,  and  accordingly  offered  evidence 
for  the  purpose  of  proving  that  the  goods  sold  were  for  the  use  and 
benefit  of  the  minor,  and  necessary  and  proper  for  her  maintenance. 

The  account  is  made  out  against  '^  Mrs.  Mary  C.  Daigre  and  daugh- 
ter, Lucy  Daigre,"  and  runs  from  November  4,  1865,  to  April  3,  1866. 
The  articles  are  principally  such  as  pertain  to  ladies'  apparel ;  the  sale, 
delivery  and  prices  of  which  are  proven ;  and  the  only  question  is  the 
liability  of  the  daughter  for  any  part  of  the  indebtedness. 

Evidence  was  admitted,  without  objection,  to  show  what  items  were 
bought  by  and  for  her,  and  charged  under  special  instructions  from  both ; 
^nd  that  during  the  time  she  and  her  brother  were  in  possession,  as 
3wner8,  of  considerable  property,  including  a  plantation  under  cultiva- 
tion, and  purchased  by  them  prior  to  the  date  of  the  account  sued  on, 
inder  a  judgment  obtained  by  them  against  their  mother;  and  cash 
ind  notes  amounting  to  near  twenty  thousand  dollars,  transferred  to 
:.hem  in  further  satisfaction  of  said  judgment.  These  transactions  and 
settlements  with  the  mother  and  tutrix  were  ratified  by  the  daughter 
iller  her  emancipation,  and  some  eight  months  before  the  institutioD 
;>f  this  suit,  but  about  two  months  subsequent  to  the  date  of  the  last 
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item  in  plaintiff's  account.  There  is  no  evidence  and  no  pretense  that 
the  tutrix  included  any  part  of  this  indebtedness  to  the  plaintiff  in  her 
settlement  with  her  daughter.  The  district  judge  was  satisfied  that 
the  articles  shown  to  have  been  purchased  by  and  for  the  daughter 
were  necessary  and  proper  purchases,  considering  her  fortune,  and 
were  for  her  benefit;  and,  while  there  is  no  direct  proof  as  to  the 
resources  of  the  minor,  we  do  not  feel  authorised  to  disturb  the  jndg- 
ment  against  her.  It  is  not  suggested  that  the  sum  (1661  13)  allowed, 
-caused  her  expenses  to  exceed  her  resources ;  and  to  us  it  does  not  seem 
very  large,  under  the  circumstancce,  for  a  young  lady  eighteen  years  ot 
age,  who  is  shown  to  be  worth  over  twenty  thousand  dollars  in  pro- 
ductive property.  In  such  matters  we  must  rely,  in  a  great  measure, 
on  the  sound  legal  discretion  and  judgment  of  the  judge  a  quo^  who 
has  the  parties  and  witnesses  before  him,  and  can  more  readily  deter- 
mine the  nature  and  extest  of  expenditures  necessary  and  proper  for  a 
minor. 

The  purchases,  in  this  instance,  were  authorized  by  the  tutrix,  and 
were  such  as  could  have  been  made,  if  not  exceeding  the  resources  of 
the  minor,  without  the  intervention  of  a  family  meeting  and  court;  and 
as  the  tutrix  has  not  charged  the  minor  for  them,  the  latter  can  bo  held 
responsible.    C.  C.  343,  1778 ;  18  An.  571. 

If  tlie  tutorship  still  existed,  there  is  little  doubt  that  the  plaintifi 
could,  under  the  evidence,  recover  from  the  tutrix  the  value  of  the 
goods  so  furnished  to  the  minor ;  but,  as  it  is  closed,  and  the  latter  has 
<come  into  the  enjoyment  of  her  property  in  her  own  right,  she  is  liable 
in  law  and  equity.     C.  C.  1960. 

The  judgment  of  the  lower  court  has  done  substantial  justice  between 
the  parties,  and  is  not  in  conflict  with  the  law  and  jurisprudence  rela- 
tive to  the  protection  of  minors. 

Judgment  affirmed,  with  costs. 


Vo.  2704.— J.  I.  Daigle  r.  T.  W.  Bird.— S.  P.  Greves,  Garnishee. 

An  attornoy  »t  law  having  posseMion  of  assets  of  the  seized  debtor,  is  not  ezcnaed  £rom 
answering  IntenrogatotleB  by  the  seising  creditor,  and  if  the  answers  are  traversed  by  the 
attaching  creditor,  an  appeal  will  lie  from  the  Judgment  given  on  the  testimony  olfored 
to  show  their  incorrectness. 

A  garnishee  is  only  liable  to  the  attaching  creditor  for  the  amount  of  his  indebtednees  or  the 
amount  of  the  assets  in  his  hands  belonging  to  the  seized  debtor. 

An  attorney  at  law  having  claims  in  his  hands  for  collection  is  entitled  to  an  allowance  for  his 
fees  for  collection  in  case  they  have  been  gamisheed  in  his  hands. 

APPEAL  from  District  Court,  parish  of  East  Baton  Rouge.    Posey^J. 
JBarroto  dh  Pope,  and  Fuqua  d:  Callihamy  for  plaintiff  and  appellee. 
Samuel  P.  Greves  and  A.  8,  Herron^  for  garnishee,  appellant. 

Howe,  J.    The  motion  to  dismiss  in  this  case,  on  the  ground  that 
the  garnishee,  appellant,  has  no  interest  or  right  to  appeal,  must  be 
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aveiTaled*  Whatever  may  be  the  rale  in  a  case  where  the  judgment 
has  been  rendered  upon  the  answers  of  the  garnishee,  considered  as  a 
confession  of  judgment — in  this  case,  where  the  answers  were  sought 
to  be  disproved,  and  judgment  rendered  upon  the  evidence  thus 
solicited,  we  think  the  right  to  appeal  is  plain. 

Upon  the  merits,  this  action  is  similar  in  many  respects  to  that  of 
White  V,  The  Same,  20  An.  188.  The  objection  of  the  garnishee  that 
he  is  the  attorney  at  law  of  the  judgment  debtor,  was^  therefore, 
properly  disregarded  by  the  court  a  qua.  Nor  was  there  any  force  in 
his  objection  that  no  notice  of  seizure  of  assets  in  his  hands  had  been 
given  to  the  defendant,  Bird.  Hanna  v.  Bry,  5  An.  656 ;  Walker  v. 
Creevy,  C  An.  535  *,  St.  Bomes  v.  Levee  Press,  21  An.  291. 

The  plaintiff,  appellee,  has  asked  in  this  court  that  the  judgment  be 
amended  by  making  it  absolute  against  the  garnishee  for  the  amount 
of  the  claim  against  Bird,  and  by  disallowing  the  claim  of  garnisheei 
which  was  recognized  by  the  court  below,  for  a  fee  in  collecting  the 
money  decreed  to  belong  to  Bird.  The  Code  of  Practice,  art.  264,  does 
not  seem  to  authorize  us  to  grant  the  first  of  these  demands ;  and  we 
are  not  prepared  to  say  that  the  allowance  of  the  fee  was  erroneous. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 


No.  2606.— Succession  op  Jean  Pardo. 

The  pcnsh  court  hM  Jurisdiction  over  a  content  about  the  validity  of  a  vriilt  without  reference 

to  the  amount  luYolYed  in  the  testament. 
A  witness  who  does  not  understand  the  language  in  which  the  testament  is  written  is  not  a 

competent  witness  to  the  will. 
A  nuncupative  will,  under  private  signature  is  null,  if  it  does  not  contain  the  number  of 

Bubscribing  witnesses  required  by  law,  who  are  competent  to  testify  that  it  was  dictated  and 

written  in  their  presence,  or  that  it  was  read  to  them  at  the  time  of  signing. 

APPEAL  from  the  Parisli  Court,  of  Iberville.  Moorcy  Parish  Judge. 
Bousaean  &  Estevan  and  Armond  PHotj  for  executor,  appellee. 
Barrow  ds  Pope  and  John  Marcot,  for  opponents,  appellants. 

LuDELiNG,  C.  J.  Ambroise  Pardo  presented  to  the  parish  court  of 
Iberville,  for  probate,  a  written  instrument,  purporting  to  be  a  copy  of 
the  last  will  of  Jean  Pardo,  which,  it  is  alleged,  was  lost. 

The  heirs  at  law  of  Jean  Pardo  opposed  the  probating,  on  the  follow- 
ing grounds : 

That  the  requisite  number  of  witnesses  did  not  sign  the  will,  as 
Forester  Pardo,  one  of  the  subscribing  witnesses,  was  not  a  resident  of 
the  parish  of  Orleans,  the  place  whore  the  will  was  roade^  and  Alex. 
Kelly,  another  of  the  subscribing  witnesses,  did  not  speak  or  under- 
stand French,  in  which  language  the  testament  was  written. 

That  it  is  not  proved  that  the  deceased  signed  the  will. 
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That  the  will  is  inoperatiTe,  becanse  there  is  no  testnineiitary  disp^* 
sitioD,  and  there  are  no  debts  to  be  paid,  etc. 

And  that  the  widow  and  heirs  have  been  pnl  in  possession  of  all  the 
property  of  the  saocession. 

The  parish  court  allowed  the  probating  of  the  will,  and  ordered  its 
execution. 

The  opponents  haye  appealed. 

In  this  court  it  has  been  urged  that  the  judgment  of  the  parisik  court 
is  a  nullity,  because  the  parish  eourt  was  without  jurisdiction  ratiome 
materia^  as  the  amount  of  the  inventory  of  the  succession  exceeds  five 
hundred  dollars. 

The  contest  is  in  relation  to  the  validity  of  the  wiU.  It  is  purely 
probate  in  its  nature ;  and  in  Hebert,  tutor,  v.  Winn  and  others,  we 
held  that  the  parish  court  had  jurisdiction  of  such  cases. 

There  were  six  subscribing  witnesses  to  the  act,  which  was  intended 
to  be  a  nuncupative  will  by  private  act. 

Forester  Pardo,  one  of  the  witnesses,  did  not->i*eside  in  the  place 
where  the  will  was  made.  Alexander  Kelly,  another  of  the  subscribing 
witnesses,  did  not  sufficiently  understand  the  language  in  which  the 
will  was  dictated  and  written  to  enable  him  to  be  a  competent  witness 
to  the  testament.  Kelly  testifies  that  he  required  the  person  who  wrote 
the  will  to  translate  it  to  him.  so  that  he  might  understand  what  he 
was  signing.  Emma  Pardo  says:  "I  have  known  Mr.  Alexander 
Kelly  about  five  years.  Was  acquainted  with  him  in  1863.  My  mothei 
tongue  ic  French.  Mr.  Kelly  never  conversed  with  me  in  that  language. 
He  could  say  yes,  or  no,  madam,  and  such  ordinary  words,  in  French, 
and  that  was  the  extent  of  his  knowledge  of  the  French  language.  1 
have  never  heard  him  converse  with  any  one  in  the  French  language.^ 

Forester  Pardo  says:  ''He  is  acquainted  with  Alexander  Kelly. 
Knew  him  for  a  year  previous  to  the  year  1863.  He  was  intimately 
acquainted  with  him  during  that  time.  He  was  courting  a  cousin  of 
witness,  a  daughter  of  A.  A.  Pardo,  and  whom  he  afterwards  married. 
His  mother  tongue  was  Spanish,  and  he  spoke  nothing  but  Spanish  in 
his  own  family.  In  A.  A.  Pardons  family  French  was  generally  spoken. 
When  Mr.  Kelly  came  to  visit  Mr.  Pardons  family  they  spoke  English 
to  him  and  in  his  presence.  The  reason  was  that  he  could  not  under- 
stand French,  and  they  could  not  speak  Spanish.  «  «  •  Witness 
knew  Mr.  Kelly  could  not  understand  French,  for  the  reason  that  ques- 
tions were  asked  him  in  that  language,  he  could  not  answer  them 
otherwise  than  by  yes  or  no,  and  from  his  answers  showed  that  ho  did 
not  understand  what  was  asked  him." 

It  appears  to  us  sufficiently  proved  that  Kelly  did  not  understand  the 
French  language,  and  therefore  could  not  know  whether  the  will  con- 
tained the  dispositions  dictated  by  the  testator.  It  was  impossible  for 
him  to  compare  what  was  written  with  what  was  spoken  by  the 
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testator.  Henee  lie  could  not  testify  to  tbe  laitlifal  execation  of  the 
wiU;  and  tor  all  legal  purposes  in  this  case,  he  might  asirell  have 
been  deaf.     11  An.  676 ;  14  An.  238. 

The  will,  therefore,  is  attested  only  by  four  witnesses  residing  in  the 
place  where  the  will  was  made,  and  this  is  not  a  compliance  with  the 
law.    C.  C.  article  1574. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
jmnulled ;  and  it  is  a4judged  and  decreed  that  the  will  be  declared 
invalid,  and  that  petitioner's  demand  be  dismissed,  with  costs  in 
both  courts. 


No.  2716.— H.  W.  Gribble  v.  P.  J.  Haynes. 

A  oommiflsion  merchant  irho  pnrchasod  a  mortgago  note  for  one  of  his  cuetomen,  for  which 
be  ehaiged  tbe  amount  In  his  aeconnt  current,  can  not  afterwards,  and  after  the  maturitj 
of  the  note,  transfer  it  and  convey  title  to  a  third  party.  A  third  party  getting  possession 
of  the  note  under  such  circumstances  can  only  hold  it  sabject  to  whatever  equities  might 
be  urged  against  the  original  owner. 

Where  the  wife  separated  in  prtperty  from  her  husband,  has  instructed  her  factor  to  purchase  a 
mortgage  note  having  a  superior  rank  to  her  claim,  on  the  property  of  her  husband, 
which  note  the  faetor  transfers  to  a  thfard  party  after  maturity,  she  may  Intervene  in  the  suit 
to  enforce  payment,  and  be  declared  the  true  and  legal  owner  thereof. 

APPEAL  from  District  Court,  parish  of  East  Feliciana.    Posey,  J. 
MeVea  i&  Hunter,  and  D.  J.  Wedge,  for  plaintiff  and  appellee. 
Cross  &  Hardee,  for  defendant  and  appellant. 

Howell,  J.  This  suit  was  instituted  in  February,  1868,  on  a  note 
for  $25d0;  with  eight  per  cent,  interest  after  maturity,  dated  January 
30,  1861,  due  January  23,  18C2,  drawn  to  the  order  of  the  maker  (the 
defendant),  indorsed  by  him  and  J.  B.  Gribble,  at  whose  office,  in 
New  Orleans,  it  was  payable,  and  secured  by  mortgage  on  the  planta- 
tion of  defendant,  in  East  Feliciana.  The  plaintiff  claims  ownership 
by  virtue  of  the  said  indorsements,  and  alleges  that  the  defendant 
recognized  his  liability  on  the  same  while  it  was  in  the  hands  of  J.  B. 
Gribble. 

The  defendant  denies  any  indebtedness  to  plaintiff,  and  avers  that 
J.  B.  Gribble  purchased  the  note  from  a  third  party  for  defandant's 
wife,  who  is  separate  in  property,  and  who  has  paid  for  the  same  by 
cotton  and  compensation,  and  if  it  was  ever  transferred  to  plaintiff,  it 
was  80  done  fraudulently,  and  long  after  its  maturity. 

Mrs.  Haynes,  the  wife,  was  permitted  to  intervene  and  ask  to  be 
decreed  the  owner  of  said  note,  upon  the  grounds  that,  as  the  mort- 
gage securing  it  ranked  hers  on  the  property  of  her  husband,  she 
instructed  J.  B.  Gribble,  her  factor  in  New  Orleans,  to  purchase  it  for 
her,  which  he  did,  and  on  the  twenty-fourth  of  November,  1866,  charged 
her  with  the  price  paid  in  the  account  current  rendered  by  him,  and 
that  she  shipped  cotton  to  him  to  pay  for  the  same,  the  proceeds  oi 
which  were  applied  accordingly. 
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The  said  accoant  carrent,  vhich  seems  to  have  been  closed  on  the 
first  of  May,  1867,  including  interest  to  tlie  first  of  December  following* 
shows  that  on  the  twenty-fourth  of  November,  1866,  J.  B.  Gribble 
charged  Mrs.  Haynes  with  $1265,  cash  paid  for  said  note,  and  that  ou 
the  fourth  and  filth  of  the  next  month  he  placed  to  her  credit  the  pro- 
ceeds of  seventeen  bales  cotton,  amounting  to  $1933  12.  The  evidence 
in  connection  with  this  account  leaves  little  doubt  that  fourteen  bales 
of  this  cotton  were  shipped  to  said  factor  to  pay  the  price  of  this  note^ 
and  the  subsequent  refusal  of  Mrs.  Haynes  to  give  her  note,  as  requested^ 
for  the  balance  due  the  factor  on  the  account  rendered  by  liim,  did  not 
change  the  character  of  the  transaction  and  divest  her  of  the  ownership 
of  the  note.  There  w^as  no  such  stipulation  or  condition  in  the  man- 
dates to  purchase,  and  the  attempt  of  the  agent  to  transfer  the  note, 
long  overdue,  and  held  by  him  for  his  principal,  was  unauthorized,, 
and,  under  the  circumstances,  could  not  convey  title  to  the  alleged 
transferee,  whose  agent  was  also  the  agent  and  clerk  of  J.  B.  Gribble 
at  the  time  of  these  transactions. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed,, 
that  the  demand  of  plaintiff  be  dismissed,  and  the  intervener,  Mrs.  M. 
A.  Haynes,  be  decreed  to  be  the  owner  of  the  note  on  which  this  suit 
was  instituted;  plaintiff  to  pay  costs  in  both  courts. 


No.  2693. — E.  Eichelbergkh  v.  Geobge  A.  Pike. 

In  a  ■ait  to  enforco  payment  of  a  note  against  a  banker  in  whose  hands  it  had  been  placed  for 
collection,  who  had  tailed  to  have  it  protested,  whereby  the  indorser  was  discharged,  tke 
ezeontioa  against  the  original  maker  with  the  return  of  the  sheriff  that  no  propeity  wa* 
fonnd,  together  with  the  certificate  of  the  recorder  that  the  maker  of  the  note  had  no 
property  standing  in  his  name  in  the  parish  of  his  domicile  are  admissible  in  evidence  to 
show  that  the  maker  of  the  note  was  insolvent 

The  Indorser  of  a  promissory  note  before  mataritj,  made  payable  to  himself  la  bound  to  the- 
holder  as  indorser,  under  the  law  merchant,  and  not  a«  an  ordinary  surety. 

The  right  to  recover  of  a  banker  for  filling  to  protest  a  note  whereby  the  indorser  is  discharged. 
Is  only  prescribed  by  ten  years.    C.  C.  3506. 

APPEAL  froui  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.  Posey,  J.  J.  C,  Stafford,  for  plaintiff  and  appellee.  Fuqm 
dc  Calliham,  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  seeks  in  this  action  to  render  the 
defendant,  who  is  a  banker,  liable  for  $921  20,  the  amount  of  a  prom- 
issory  note  placed  in  the  hands  of  the  latter  for  collection,  who,  failing 
to  have  the  note  protested  at  its  maturity,  recourse  was  lost  upon  the 
indorser,  the  only  solvent  party  to  the  note.  The  defendant  pleada 
prescription  of  one  year.  The  plaintiff  had  judgment,  and  the 
defendant  appeals. 

The  defendant  lias  two  bills  of  exceptions  in  the  record.  The  first  ia 
to  the  admission  in  evidence  of  a  writ  of  fieri  facias  issued  on  a  Jadg- 
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nent  obtained  in  the  parish  of  West  Baton  Rouge,  by  the  plaintiff  in 
tJiis  suit,  against  Dubroca,  the  maker  of  the  note  in  relation  to  which 
the  defendant  in  this  suit  is  sued.  The  execution  shows,  with  suf- 
iideiit  certainty,  that  it  was  issued  to  enforce  payment  of  the  same 
note,  and  the  return  upon  it  shows  that  no  property  of  Dubroca  waa 
foQDd,  and  none  pointed  out  to  the  sheriff  for  seizure.  The  admission 
of  the  evidence,  wo  think,  was  proper.  The  plaintiff,  by  the  terms  of 
his  action,  had  to  show  that  the  indorser  of  the  note  was  ]iis  only 
leliacce  for  payment,  and  it  was  competent  for  him  to  show  that  he 
had  used  the  appropriate  means  to  recover  the  debt  from  the  maker,, 
without  effect.  No  attempt  was  made,  in  rebuttal,  to  show  that  the 
drawer  waa  solvent. 

The  second  bill  of  exceptions  was  to  the  admission  of  the  recorder's 
certificate  to  the  effect  that,  by  the  records  of  the  parish  of  West 
Raton  Rouge,  the  domicile  of  Dubroca,  it  did  not  appear  that  ho 
owned  any  property  in  that  parish,  and  that  there  was  of  record  in  that 
parish  a  judicial  mortgage  against  Dubroca  in  favor  of  Mrs.  Cade  for 
tl9,286  91. 

This  objection  to  the  evidence  goes  more  to  its  effect,  we  imagine,, 
than  to  its  admissibility ;  and,  in  connection  with  the  execution  and 
Tetom^  was  properly  received. 

The  defendant  argues  that  the  plaintiff,  by  his  pleadings,  fixes  the 
charaeter  of  Lefever  as  surety  on  the  note,  and  therefore  no  protest  of 
the  note  was  necessary  to  hold  him,  and  that  no  injury  arises  from 
fiolnre  to  protest.  It  is  true  the  plaintiff  makes  the  averment  in  his 
petition,  that  '*  Lefever,  the  surety,  is  solvent  and  able  to  pay  tho 
note ; "  but  the  very  next  allegation  is,  that  by  t)ie  negUgenee  of  the 
said  Pike,  banker,  by  not  protesting  the  said  note  at  maturity,  the 
solvent  surety,  Lefever,  was  released  from  the  payment  of  the  note. 

The  note  is  drawn  by  Dubroca,  to  the  order  of  Lefever,  and  indorsed 
in  blank  by  him,  before  maturity.  The  note  is  made  part  of  the 
petition,  and  obviously  the  obligation  of  Lefever  was  that  of  an 
indorser  under  the  law  merchant,  and  not  that  of  an  ordinary  surety. 
The  gravamen  is  the  failure  of  Pike  to  have  protest  made,  and  the 
resulting  loss  of  recourse  upon  Lefever.  The  meaning  and  purport  of 
the  whole  is  not  to  be  mistaken,  although  the  term  *'  surety ''  is  used 
by  the  plaintiff.  Lefever  desired  protest  to  be  made,  if  the  noto 
should  not  be  paid  when  due,  and  he  states  in  his  testimony  that  '*  Mr. 
Pike,  sometime  after,  told  me  he  had  grumbled  a  good  deal  with  Mr. 
Skolfleld  for  having  neglected  to  protest  the  note,  and  asked  me  to  seo 
Dabroca,  and  get  him  to  correspond  with  plaintiff,  and  see  if  some 
anaogement  could  be  effected.'^ 

The  plea  of  prescription  of  one  year  is  not  applicable  in  this  case. 
The  agent's  obligation  to  his  principal  is  a  personal  one,  and  subject 
to  the  prescription  of  ten  years.     C.  C.  3508.    The  liability  of  a 
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banking  establisliraent  that  receives  notes  for  collection,  and  fiiils  to 
t«e  tho  proper  diligence  to  fix  the  liabilities  of  the  parties  to  aach 
instruments,  is  well  settled.    2  La.  416 ;  15  La.  414  j  3  N.  S.  344. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  to  affirmed,  with  costs  in  both  courts. 


Ko.  2729.— A.  Johnson,  wife  of  Wm.  M.  Johnson,  v.  Thomas  K. 

Stevens. 

1»    144 

^^L«don  of  the  donee,  and  that  the  donor  hi^  revoked  the  donation  on  tHe  gronnd  ol 
disobedience  of  his  danghter  In  contracting  a  marriage. 

APPEAL  from  Sixth  Judicial  District,  parish  of  Livingston.  MlWy  J. 
Duncan  di  Davidson,  for  plaintiff  and  appeUee.     T.  d  J.  ElUs,  for 
defendant  and  appellant. 

Taliafebro,  J.  The  plaintiflF,  who  is  the  daughter  of  the  defendant, 
sues  him  to  recover  certain  personal  property  or  its  value,  which  aho 
estimates  at  $1740.  This  property,  she  alleges,  consisted,  at  tlic  time 
of  her  marriage  in  1853,  of  thirty-four  head  of  homed  cattle,  cowa  and 
heifers,  and  a  mare  of  the  value  of  one  hundred  dolhirsj  that  the 
defendant  has  had  the  benefit  of  the  increase,  since  that  time,  of  the 
cattle,  which  she  avers  is  worth  fully  one  hundred  dollars  per  year. 

The  defendant  denies  all  the  allegations  of  the  plaintiff,  and  claims 
in  reconvention  a  sum  much  larger  than  that  demanded  by  the  plaintiff. 
The  case  went  bcrore  a  jury,  which  rendered  a  verdict  in  favor  of  the 
plaintiff  for  twenty-one  head  of  cattle,  or  in  default  thereof,  the  simi 
of  $252. 

.  From  the  judgment  of  the  court  rendered  thereupon  the  defendant 
appeals.  The  plaintiff  asks  of  this  court  an  amendment  of  the  judg- 
ment, decreeing  in  her  fevor  the  whole  amount  she  chiims.  Many 
witnesses  testified  in  the  case,  and  among  them  the  plaintiff  and 
defendant.  The  ungrateful  task  of  examining  this  record,  wliich 
portrays  the  sad  spectacle  of  father  and  chUd  contending  against  each 
other  in  the  courts  of  tlie  country,  has  not  enabled  us  to  concur  witli 
the  jury  in  their  conclusion  as  to  the  rights  of  the  parties.  The  evidence 
shows  tliat,  when  the  plaintiff  was  two  years  old,  her  uncle  gave  her  a 
heifer.  The  plaintiff  swears  that  the  cattle  she  claims  were  the  increase 
of  that  heifer.  The  defendant  swears  that  the  heifer  died  when,  three 
years'  old,  and  that  she  had  no  increase.  Various  witnesses  testified 
that  certain  cattle  in  possession  of  the  defendant  were  known  and 
spoken  of  as  belonging  to  the  plaintiff,  and  that  they  had  a  different 
mark  from  those  of  the  defendant ;  also,  that  a  certain  mare  in  defend- 
ant's possession  was  called  the  property  of  the  plaintiff.  None  of  these 
witnesses  knew  that  the  cattle  bearing  the  mark  assigned  to  the 
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plmntiff  were  the  increase  of  the  heifer  given  to  her  when  she  was 
only  two  years  old ;  and  the  plaintiff  herself  could  have  no  distinct 
remembrance  on  the  subject.  The  testimony  of  the  father  is  not  in 
ADy  manner  impugned.  He  states  that  the  heifer  died  without  increase; 
tbat  the  plaintiff  is  his  sole  surviving  child;  his  other  children  having 
died  when  small ;  that  to  gratify  his  daughter  in  her  childhood,  he 
permitted  certain  cattle  among  his  stock  to  be  called  hers,  and  also  the 
toare  in  question,  at  that  time  a  colt ;  that  he  placed  a  different  mark 
on  the  c<ittle  thus  called  his  daughter's;  but  that  they  had  the  same 
brand  with  those  of  his  own ;  that  it  was  his  purpose  to  give  these 
cattle  to  his  daughter;  but  that  she  was  disobedient,  and  left  his  house 
to  contract  a  marriage  which  he  was  opposed  to ;  that  he  then  deter- 
mined not  to  give  her  the  stock  she  claimed ;  that  she  was  divorced 
from  her  first  husband,  and  that  he  raised  from  infancy  her  child  by 
her  first  maniago,  and  that  he  gave  the  stock  originally  intended  for 
hio  daughter  to  his  grandson.  The  testimony  of  the  grandson  corrobo- 
rates in  several  particulars  the  testimony  of  the  grandfather.  This 
witness  was  engaged  in  attending  the  stock  on  the  place,  hired  until 
lie  became  of  age,  with  his  grandfather ;  states  that  there  were  no 
cattle  there  within  his  recollection  belonging  to  his  mother;  that  all 
the  cattle  had  the  same  brand ;  that  a  different  mark  was  placed  on 
those  intended  for  him. 

It  is  not  shown  that  any  of  this  property  claimed  by  the  plaintiff 
was  ever  in  her  possession.  The  intended  donation  was  never 
perfected.  We  think  the  weight  of  the  testimony  preponderates  on 
the  side  of  the  defendant,  and  that  he  should  have  judgment  in  his 
favor. 

The  reconvcntional  demand  set  up  by  the  defendant  was  not  passed 
on  in  the  lower  court;  is  not  insisted  upon  in  this  court,  and  wo  infer 
that  it  was  made  with  the  view  chiefly  to  show  the  obligations  the 
plaintiff  is  under  to  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  claim  set  up  by  the  defendant  be  rejected,  but  in 
other  respects  that  he  have  judgment  in  his  favor,  the  plaintiff  and 
appellee  paying  costs  in  both  courta. 


No.  2708.— N.  Bauer  v,  N.  Antoixe. 

Where  pToperty  has  been  attached  and  released  on  bond,  and  Judgment  has  been  rendered, 
the  surety  on  the  bond  of  release  may  show,  on  a  rule  to  make  him  liable  on  the  bond. 
that  tlM  praperty  attich»l  did  not  belong  to  tbe  original  defendant  at  the  date  of 
the  seiznre. 

APPEAL  from  the  Fifth  Judicial  District,  parish  of  East  Baton  Rouge. 
Posey,  J.    A.  8.  Berran,  for  plaintiff  and  appellee.     White  <fe  Bab- 
ertson,  for  surety,  appellaot. 

Taltaferbo,  J.    The  plaintiff,  it  seems,  under  a  writ  of  attachment 
taken  oat  against  the  defendant  caused  a  seizure  to  be  made  on  the 
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eighteenth  of  September,  1867,  of  a  stock  of  TvineS;  liquors  attd  other 
personal  property,  atiioiinting,  by  the  sheriff's  inventory  aod  appraise- 
ment, to  $770  50.  '1  ho  defendant  execated  a  bond  of  release  according 
to  the  provisions  of  nrlicle  259  of  the  Code  of  Practice,  and  gave,  as 
sureties  on  tlio  bond,  C.  Quintero  and  James  McYay,  the  bond  l>ei\rin;r 
date  thirtieth  September,  1867.  On  the  eighteenth  of  July,  18G8,  the 
plaintiff  obtained  judgment  on  his  claim  against  the  defendant  for 
$705  75,  with  interest  and  costs.  On  the  twentieth  ot  February,  166:', 
execution  issued  on  this  judgment,  and  was  returned  *'no  jiroperty 
found."  The  plaintiff  subsequently  proceeded  by  rule  against  McVay, 
one  of  the  sureties,  to  show  cause  why  he  should  not  be  condemned  to 
pay  the  amount  of  the  judgment  which  plaintiff  had  obtained  agniuGt 
the  defendant,  Antoine. 

The  surety  alleged  for  cause  that  the  property  attached  by  plaiatifl 
did  not  belong  to  the  defendant ;  on  the  contrary,  that  one  Rickoit,  ot 
New  Orleans,  was  the  owner  by  a  notarial  act  of  sale  dated  the  seven- 
teenth of  September,  16G7,  and  who  was  the  possessor  thereof  in  good 
faith  at  the  time  of  the  seizure  ;  that  the  plaintiff  had  knowledge  of 
this  act  of  sale,  which,  the  respondent  avers,  was  recorded  on  the 
fifteenth  of  October,  1867. 

On  ti'ial  of  tlie  rule,  judgment  was  rendered  against  the  surety,  r.nd 
he  has  appealed. 

Befoi^e  proceeding  to  tiial  the  defendant  in  rule  moved  to  continue 
the  case  to  procure  witnesses  by  which  he  exj^ected  to  prove  that  the 
ownership  of  the  property  was  not  in  the  defendant  at  the  time  the 
seizure  under  the  attachment  was  made.  This  motion  was  supported 
by  the  usual  affidavit.  The  court  refused  to  grant  the  continuance,  on 
the  ground  that  the  testimony,  if  obtained,  would  be  inadmissible,  as 
the  surety  on  the  bond  could  not  be  allowed  to  show  that  the  property 
attached  did  not  belong  to  the  defendant.  To  this  ruling  of  the  court 
the  defendant  in  rule  reserved  a  bill  of  exceptions,  as  he  also  did  to  a 
subsequent  refusal  by  the  court,  on  the  same  ground,  to  permit  tlic 
defendant  to  introduce  the  notarial  act  of  sale  from  Antoino  to 
Ilickert. 

We  think  there  is  error  on  the  part  cf  tlie  court  in  declining  to  receive 
the  evidence  tendered  by  the  surety.  In  2  R.  B.  page  512,  Jadge 
Morphy,  as  the  organ  of  the  court,  said  :  *'  It  has  been  frequently  held, 
that  the  giving  of  a  bond  is  no  waiver  of  a  paity^s  right  to  show  that 
the  facts  on  which  on  attachment  has  been  obtained  are  unfounded,  or 
that  the  property  attached  does  not  belong  to  the  defendant.*'  This 
doctrine  has  been  steadily  maintained  by  subsequent  decisions.  2  An. 
154  ;  9  An.  361. 

We  think  the  case  should  be  rcmandcc!. 

It  is  therefore  ordered,  adjudged  and  decreed  Uiat  tlio  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.    It  is  further 
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ordered  that  this  case  be  remanded,  with  instructions  to  the  court  to 
admit  evidence  on  the  part  of  the  defendant  in  the  rule,  going  to  show 
that  the  defendant  in  the  original  suit  was  not  the  owner  of  the 
property  released  by  the  bond  at  the  time  it  was  attached.  It  is 
further  ordered  that  the  plaintiff  and  appellee  pay  the  costs  of  this 
apiieal. 


No.  1674. — S.  A.  Block,  wife  of  J.  W.  Demarcst,  and  husband,  v.  D.vvid 
Melville. — D.  Melville,  administrator,  etc. 

Tbe  marriage  oontxmct  b«twoon  A  and  B  shows  that  B,Hhe  Intended  wife,  brought  lu  mairlago. 
five  thooaaad  dollavB,  which  A,  the  hnaband.  received  before  the  marriage.  After  the 
marr  axe  A  Invested  the  amount  in  real  estate  in  the  name,  and  for  the  benefit,  of  the  wife 
The  wifb  afterwards  sold  the  property  to  D,  a  third  party.  After  this  she  brought  suit 
against  the  purchaser  to  annul  the  sale  and  recover  back  the  property,  on  the  ground  that 
tbe  sale  was  made  to  settle  an  old  debt,  which,  it  was  alleged,  her  hnaband  owed  the 
purchaser  before  the  marriage.  Interrogatories  were  propounded  by  her  in  this  suit  to 
the  purchaser,  in  answer  to  which  he  stated  that  the  husband  bad  admitted  to  him  that  at 
the  time  he  received  the  money  before  the  marriage,  flrom  the  uncle  of  his  intended  wife, 
he  was  acting  as  the  clerk  of  the  purchaser,  and  that  ho  did  not  pay  the  same  by  invest- 
ment in  the  property  which  he  had  purchased  fh)m  her.  It  was  held  by  the  court,  that 
these  ■nawers  of  the  pnrchaser  to  the  interrogatories,  if  admissible  in  evidence  against  the 
wife,  only  raise  a  presumption  or  suspicion  of  bad  fUth  on  tbe  part  of  the  intended  hus- 
band. It  was  farther  held  that  this  state  of  ftcts  brought  the  wife  within  the  rule,  that 
she  must  show,  ddutrtt  the  act  of  purchase  that  the  property  claimed  by  her  and 
acquired  during  the  ozistence  of  the  community  was  purchased  with  her  separate  lunds. 

The  recital  in  tbe  contract  of  marriage  that  the  wife  brings  into  the  marriage  five  thousand 
doUars,  which  sum  is  paid  over  to  the  intended  husband  in  the  presence  of  the  notary  and 
witnesses,  is  prima  facU  proof  of  the  paraphernal  character  of  the  fUnd,  and  the  burden 
lUle  on  the  purchaser  of  property  ftt)m  her,  claimed  to  be  bought  with  such  funds  that  the 
property  waa  actually  bought  with  the  ftinds  ftamished  by  the  husband,  and  that  said  lunds 
wexefumiahod  by  the  husband  to  the  ii^ury  of  the  purchaser. 

APPEAL  from  Thii-d  District  Court  of  New  Orleans.     Felloices,  J. 
CooJeij  d Phillips f  for  plaintiffs  and  appellants.     Brmux  &  Fenncr^ 
for  defendants  and  appellees. 

Howell,  J.  This  case  was  before  this  court  in  1855,  and  is  reported 
in  10  An.  784,  where  the  main  question  involved  was  stated  to  be, 
whether  the  plaintiff,  a  married  woman,  has  est<il>lishcd  a  title  to  tho 
property  claimed  by  her  as  her  paraphernal  or  separate  property.  It 
was  further  said:  'Micr  alleged  separate  interest  in  tlio  property  has 
licen  specially  put  at  issue,  and  no  testimonial  proof  has  been  offered 
to  show  that  she  ever  had  any  paraphernal  funds,  with  which  to 
make  the  pnrciiase." 

It  is  shown  that  the  notary  and  witnesses  before  whom  an  ante- 
nnptial  contract  between  the  plaintiff  and  her  husband  was  passed, 
were  all  dead  at  the  date  of  tlie  last  trial  in  the  court  below,  but  the 
plaintiff,  as  a  witness  in  her  own  behalf,  testifies  that  the  sum  of 
money,  ($5000)  mentioned  in  said  marriage  contract  as  having  been 
paid  in  the  presence  of  the  notary  and  witnesses,  was  actually  so  paid 
to  her  intended  husband,  and  that  after  their  marriage  she  examined 
the  property  in  controversy^  and  requested  her  husband  to  purchase  it 
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for  her,  which  he  ditl.    The  pnrchascs  were  made  in  her  Bamei  and  tlve 
acts  recite  that  thoy  were  made  with  her  separate  fhnds. 

The  evidence  relied  on  to  contradict  this  consists  of  answers  (if 
defendant  to  interrogatories,  and  parol  and  documentary  proof  as  to 
the  fortune  of  plaintiff's  father. 

The  answers  of  tlio  dcfoudnnt,  even  if  admissible  against  the  wife  iu 
this  respect,  at  the  most,  only  raise  a  presumption  or  suspicion,  from 
alleged  acknowledgments  of  the  husband  to  the  defendant,  that  the 
said  husband  as  clerk  of  the  defendant,  had  purloined  the  money, 
which  was  paid  to  him  by  the  uncle  of  the  intended  wife  before  mar- 
riage. Tlio  statements  are  too  vague  as  to  facts  and  dates  to  fix  upon 
the  parties  the  crime  imi>lied.  Thoy  do  not  make  it  appear  that  tlio 
husband  was  clerk  of  defendant  prior  to  the  marriage,  while  it  docs 
appear  that  a  grand  jury  refused  to  find  a  true  bill  against  him  on 
defendant's  charge.  They  can  have  no  legal  weight  in  rebuttal  of 
plaintiff's  proof.  The  evidence  as  to  tlie  small  fortune  of  plaintiff's 
father  at  his  deatli,  six  or  seven  years  prior  to  her  marriage,  does  not 
disprove  her  possession  of  the  money  at  the  latter  date. 

The  record  brings  tlio  plaintiff  within  the  rule,  that  a  wife  must 
show,  dehors  the  act  of  purchase,  that  the  property  claimed  by  her  and 
acquired  during  the  existence  of  the  community,  was  purchased  with 
her  separate  funds.  See  succession  of  Wade,  21  An.  343,  and  authori- 
ties there  cited. 

It  is  unnecessary  to  pass  on  the  bills  of  exception  in  the  recoi-d. 

As  to  the  question  of  rents  and  revenues  on  tlie  one  pai*t  and  tlie 
payments  and  improvenieuts  on  the  other,  the  evidence  does  not  enable 
us  satisfactorily  to  adjust  the  respective  rights  of  the  litigants ;  and. 
although  the  controversy  lias  existed  since  the  fall  of  1853,  justice 
requires  the  cause  to  be  remanded  on  this  part  of  the  dispute  for 
better  proof. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  act  of  sale  passed  before  George  Karcshide,  notary,  on 
fifth  Maj",  1853,  by  James  W.  Demarest  and  his  wife,  Susan  A.  Block, 
to  the  defendant,  David  Melville,  of  three  certain  lots  of  ground  and 
improvements,  described  in  the  petition,  be  declared  null,  and  the  said 
property  to  belong  to  the  said  Mrs.  Block,  wife  of  J.  W.  Demarest,  who 
is  entitled  to  the  possession  thereof  upon  a  settlement  of  the  question 
of  rents  and  revenues  due  her  and  the  sums  paid  thereon  by  defendant 
as  a  debt  resting  on  tlie  same,  and  the  taxes  paid  and  improvements 
made  by  him,  for  which  purpose  the  cause  is  hereby  remanded  to  the 
lower  court.    Costs  in  both  courts  to  be  paid  by  the  defendant 
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of  defendant  to  ioten'ogittorios,  as  to  recognizo  their  admissibility, 
under  the  circumstances  as  held  by  the  judge  a  quo;  but  we  consider 
them  insufficient  to  prove  that  the  money  paid  at  the  execution  ot  the 
marriage  contract  belonged  to  the  defendant,  Melville,  or  that  the 
husband,  at  that  date,  was  indebted  to  tlie  defendant  as  intimated. 

The  recital  in  the  act  that  ''  the  intended  wife  brings  into  marriage 
and  settles  upon  herself,  a;i  pai-apheroal,  the  sum  of  five  thousand 
dollars,  v; hich  sum  was  paid  over  to  the  said  intended  husband  in 
presence  of  the  undersigned  notary  and  witnesses,"  is  at  least  prima 
facte  proof  of  the  paraphernal  character  of  the  funds,  (2  R.  478,  Lam- 
bert V.  His  Creditors)  and  throws  upon  the  defendant  the  burden  of 
showing,  in  this  case,  not  only  that  they  were  furnished  by  the 
intmidcd  husband,  b^t  that  they  were  so  furnished  to  the  injury  of  the 
defendant ;  for  it  is  only  upon  the  concurrence  of  these  two  facts  that 
the  theory  oi  the  defense  can  bo  sustained. 

The  fact  of  tho  payment  in  the  presence  of  the  notary  and  witnesses, 
is  one  to  which  the  notary  could  certify,  and  is  quite  different,  as 
evidence  against  third  persons,  from  the  statement  that  the  parties  to 
the  act  acknowledged  the  payment. 

Rehearing  refused. 
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No.  1831. —John  Bietky  r.  City  of  New  Okleans. 

The  dty  of  New  OrlcAns  gavo  a  contract  to  fill  up  battore  property  with  river  smd,  within  a 
giTea  timo,  with  •  penal  clause  empowering  the  city  to  annul  the  contract  and  forfeit 
piiyinent  for  what  work  had  been  done,  and  to  reaell  the  contract  in  case  of  abandonment 
1^7  the  contractor,  or  failure  to  complete  the  work  Within  the  time  prescribed.  Tne  con- 
tractor fUled  to  complete  the  work  within  fhe  time.  The  city  fiiiled  to  resell,  but 
annnl**^  the  contract.  Hold—That  under  the  stipulations  of  tbe  oontnct  the  dtj  was 
aoihorlzed  to  cancel  it  for  failure  to  complete  the  work  within  the  time,  but  nbt  having 
resold  it»  she  could  not  enforce  the  penal  clause  for  damages  against  the  contractor. 

When  a  contract  has  been  annulled  by  the  city  of  New  Orleans  on  account  ot  the  tellure  of  the 
contractor  to  complete  the  work  within  the  time  proscribed,  his  right  to  recover  pay  lor 
work  already  performed  will  depend  on  the  fact  whether  the  failure  was  through  his  fault. 
If  overpowering  force,  or  an  unusual  high  water  occurred  to  interfere  with  the  operations 
of  the  contractor,  ho  would  bo  entitled  to  recover  pay  for  what  work  he  had  actually 
performed,  although  the  contract  was  forfeited. 

APPEAL  from  Seventh  District  Court,  parish  of  Orleans.  CollenSy  J. 
J  B,  Cotton,  for  plaintiff  and  appellee.  J.  It.  Bechcithy  City 
Attorney,  for  defendant  and  appellant. 

Howell,  J.  The  plaintiff,  a  contractor  for  filling  with  river  sand 
the  battures  in  front  of  the  First  District,  from  Canal  to  Calliope 
street,  by  the  first  day  el  November,  1866,  at  the  rate  of  tliirty  cents 
per  eubie  yard,  sues  the  city  of  New  Orleans  to  recover : 

First— The  sum  of  $600,  being  ten  per  cent,  op  the  amount  of  a 
payment  or  certificate,  and  retained  under  the  contract  as  a  ^arautce, 
uatil  the  eompletion  of  the  whole  work. 

Second — The  sum  of  $3000^  for  work  done  between  the  date  ot  said 
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payment  And  the  dote  when  his  contract  was  token  possession  of  hy 
the  city, 

Hiird^The  sum  of  $3775  IG,  damages  sustained  in  the  purchase  of 
tools,  implements,  etc.,  to  enable  him  to  execute  his  contract. 

Fourth— The  sum  of  $6250,  profits  on  the  unexecuted  part  <rf  his 
contract. 

The  answer  is  a  general  denial ;  the  allegations  that  plaintiff  neg- 
lected liis  work,  failed  to  use  due  diligence  in  the  completion  thereof, 
acknowledged  his  incapacity  to  to  complete  it,  and  that  the  contract 
was  annulled  by  virtue  of  its  stipulated  conditions,  and  tlie  work  was 
completed  by  the  City  Surveyor,  at  a  cost  exceeding  the  contract  by 
$2719  G5,  which,  less  the  $600  retained,  is  claimed  in  reconvention. 

Judgment  was  rendered  in  favor  of  plaintiff,  (lismissing  the  recon- 
veatioual  demand,  and  for  the  sum  of  $8600,  and  the  city  appealed. 

It  is  shown  that  between  the  date  of  tlie  payment  made  and  the  first 
of  November,  there  was  an  unusual  rise  in  the  river,  which  greatly 
interfered  v«'ith  the  plaintiff's  operations;  that  daring  said  time  he 
l>ei'formed  work  to  the  amount  of  $731  40  at  the  stipulated  price ;  that 
about  the  latter  date  the  City  Surveyor  took  charge  of  and  finished  the 
work  at  a  cost  as  set  out  in  the  answer,  and  on  the  ninth  of  November 
the  ordinance  annulling  the  contract  was  approved.  It  also  appears 
that  plaintiff  made  two  applications  to  the  Common  Council— one  on 
the  sixteenth  of  October,  to  be  relieved  from  his  contract,  or  allowed 
indemnity  for  loss,  on  the  ground  that  his  outlay  exceeded  his  com- 
pensation, and  his  means  were  insufficient  to  continue  under  the 
conditions  ot  tlie  contract ;  and  another  on  the  twenty-tliird  of  the 
same  month,  for  an  extension  of  forty- five  days  to  complete  the  work, 
on  the  ground  that  the  high  water  prevented  his  getting  sand  at  the 
X)lace  designated  by  the  Surveyor,  and  compelled  him  to  discharge  a 
large  portion  of  his  laborers.  It  appeal's  further,  that,  under  the 
stipulated  conditions,  the  Council  could,  without  a  putting  in  default 
and  without  indemnity,  annul  the  contract,  if  the  plaintiff  failed  to 
complete  the  work  by  the  first  of  November;  and  if  he  should  abandon 
the  work,  or  fail  to  finish  it  in  conformity  with  his  contract,  ho  should 
forfeit  all  claims  he  may  have  for  any  part  of  the  work  done  by  him 
t/p  to  the  (late  of  tlie  abandonment,  and  the  city  thereby  discharged 
from  any  liability  therefor ;  and  if  the  contract  be  resold,  the  plaintift 
and  his  sureties  shall  pay  the  difference  between  tlie  price  of  the  first 
and  that  of  the  second  contract. 

Under  this  state  of  facts  the  reconveutional  demand  can  not  be  bus* 
tained,  the  city  not  having  resold  the  contract.  Nor  can  the  plaintiff 
recover  the  third  and  fourth  items  of  his  demand,  which  have  no  basis 
in  law  or  equity.  His  right,  however,  to  the  first  and  second  items,  to 
the  extent  of  the  work  actuaUy  performed  by  him,  depends  on  the 
question  whether  or  not  he  has  forfeited  tliem. 
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The  work  not  being  flnifihed  at  the  time  agreed  on,  it  was  clearly 
within  the  discretion  of  the  Common  Council  to  extend  the  time  or 
annal  the  contract,  bat  the  right  to  enforce  the  penal  clause  depended 
on  the  fact  whether  or  not  the  contractor  was  in  fault  within  the  con- 
ditions of  the  contract.  The  forfeiture  is  imposed  by  the  express 
terms  of  the  contract,  in  case  the  contractor  abandons  his  work  or 
foils  to  finish  it  in  eonformity  with  his  agreement,  tind  is  applied  to  a 
claim  for  ''  work  done  by  him  up  to  the  date  of  hU  abandonment,*' 
Plainftiff  did  not  abandon  his  work,  but  foiled  to  complete  it,  as  to  ftmr, 
ID  conformity  with  his  contract.  The  evidence  does  not  make  it 
certain  that  he  would  not  have  done  so,  if  the  high  water  bad  not 
interfered  with  him.  Some  of  the  witnesses  express  the  opinion  that 
'^  the  work  would  have  been  completed  under  contract  within  the  time, 
but  for  the  rise  in  the  river."  This  can  only  be  a  matter  of  opinion, 
whUe  the  grounds  of  his  application  to  the  Common  Council  to  be 
relieved,  may  raise  some  doubt.  But  the  penal  clause  should  be  strictly 
construed,  and  in  this  view  the  forfeiture  would  result  only  from 
abandonment.  But  if  this  were  not  so,  ^'  the  penalty  being  stipulated 
merely  to  enforce  the  performance  of  the  principal  obligation,  it  is  not 
inearred,  although  the  principal  obligation  be  not  performed,  if  there 
be  a  lawful  excuse  for  its  non-performance,  snch  as  inevitable  accident 
or  irreabtible  force."    C.  C.  21 16. 

Now,  it  is  true,  as  stated  by  the  City  Attorney,  that  the  city  did  not 
warrant  against  the  rise  in  the  river,  and  yet  it  may  be  an  accident  or 
force  which  will  excuse  the  plaintiff,  the  obligor,  for  the  non-completion 
of  his  work  in  the  time  fixed,  and  relieve  him  from  the  forfeiture  ot 
the  pay  for  the  work  done  by  him  up  to  the  time  at  which  he  should 
liare  completed  the  whole  of  it.  The  facts  of  this  case  bring  the 
plalntifif  within  the  application  of  this  doctrine. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiff,  John  Hietry,  recover  of  the  defendant,  the  city  of 
New  Orleans,  the  sum  of  91331  40,  with  legal  interest  from  November 
1,  1866,  and  that  he  have  judgment  dismissing  defendant's  reconven- 
tional  demand,  with  all  costs  in  the  lower  court ;  costs  of  appeal  to  be 
paid  by  plaintiff  and  appellee. 


No.  2696. — Jj.  C.  A.  Wagoner  ct  al.  v,  Fjiaxcis  Puillips. 

The  action  to  compel  mi  agent  to  account  is  preacribed  by  ten  years.    C.  C.  3503.  2S    1611 

APPEAL  from  Fifth  District  Court,  parish  of  East  Baton  Rouge.       ®  ^' 
Posey^  J.    B.  E,   Ohaney,  for   plaintiff   and  appellant.     A,    S, 
Herranf  for  defendant  and  appellee. 

liUDfiLiNO,  C.  J.  This  suit  is  for  the  recovery  of  twelve  hundred 
aad  aeTenty*8iz  dollars  and  fifteen  cents,  with  five  per  cent,  interest 
per  annum  from  the  fourth  of  December,  1856. 
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The  defendant  pleaded  the  prescriptioii  of  ton  years  5  which  was 
sustained  by  the  conrt. 

There  is  no  eontroversy  as  to  the  facts.  On  the  fourth  of  December, 
1856,  the  defendant,  under  a  power  of  attorney  from  the  phiintlSs, 
received  from  the  Treasurer  of  the  State  of  LonisiaBa,  twelve  hundred 
and  seventy-six  dollars  and  fifteen  cents  for  the  plaintiffs.  The 
petition  was  filed  on  the  nineteenth  of  August,  1869.  The  prescription 
of  ten  years  applies  in  this  case,  which  is  an  action  against  an  agent  to 
account.     C.  C.  3508;  12  An.  6a2;  15  An.  145;  16  An.  397;  17  An.  250. 

Article  3476,  of  the  Civil  Code,  invoked  by  the  plaintifGs,  does  not 
apply  to  the  prescription  Uberandi  cemm.  The  presumption  of  payment, 
resulting  from  the  lapse  of  the  necessary  time,  is  ^*jurU  et  de  jurc,*'*^ 
C.  C.  arts.  3494,  3496,  3515;  3  An.  177. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  bo 
affirmed,  and  that  appellants  pay  the  costs  of  appeal. 


114  eo&l 


No.  2590. — M.  Hebeut  et  al.  v.  John  Chastaht. 


Service  of  executory  process  on  the  mortgaged  debtor  intormpts  prescrlptioo,  whether  ho  makes 
defense  or  not 

Tha  holder  of  promissory  notes  execntsd  for  the  purchase  prioa  of  «  plsat^ttoo  and  sUtm 
before  emancipation,  can  only  recoyer  that  portion  which  is  ascertained  to  bo  tor  the  value 
of  the  land  at  the  time  of  the  sale.  In  case  the  purchaser  has  paid  a  portion  of  the  pTic<>, 
the  holder  can  recover  that  portion  of  the  balance  due  whioh  is  ascertained  to  be  for  the 
land  in  the  proportion  ot  the  value  of  the  land  and  slaves  in  the  odglnal  contract  Iho 
doctrine  in  the  case  of  Sandidge  v.  Sanderson.  21  An.  767  reaffirmed. 

APPEAL  from  Seventh  District  Court,  parish  of  Pointe  Coup^. 
Miller,  J.  Hausseau  &  Estevan,  for  plaintiff  and  appellee.  Thomas 
H,  Hewes,  for  defendant  and  appellant. 

Wyly,  J.  In  March,  18G0,  the  defendant,  John  Chastant,  purchased 
in  the  parisli  of  Pointe  Couple  a  sugar  plantation^  together  with  the 
slaves  and  movables  thereon,  for  the  price  of  $200^000,  paying  $50,000 
cash,  and  executing,  in  evidence  of  the  deferred  installments,  the  series 
of  mortgage  notes  on  whicli  this  action  is  based. 

The  defendant  enjoined  the  executory  proceedings  of  plaintiffs  on 
several  grounds.  The  most  prominent  are  tiio  prescription  of  five 
years,  and  the  slave  consideration  of  the  notes. 

The  court  below  maintained  the  plea  of  prescription  as  to  the  notes 
maturing  on  or  prior  to  twenty- second  of  March,  18G2,  and  rendered 
judgment  for  half  the  amount  of  the  remaining  notes,  that  part  of  the 
consideration  appearing  not  to  be  for  slaves.    The  defendant  appealed. 

He  now  contends  that  the  notice  of  the  order  of  seizure  and  sale 
seryed  on  him  personally,  on  thirteenth  May,  1867,  did  not  interrupt 
the  prescription  of  the  notes  maturing  in  March,  1863,  beeause  the 
plaintiif  did  not  cause  the  sale  to  be  made  as  advertised  on  siitb  July^ 
1867,  but  voluntarily  returned  the  writ,  and  did  not  issue  it  again  until 
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twenty-firat  S^>tcaiber,  1868;  that  proceediogs  by  order  of  Aeizure  and 
sale  only  arrest  prescription  when  they  are  litigated,  and  in  support  of 
this  position  ho  relies  on  Walker  &  Co.  v.  Lee,  20  Aii.  19S.  The 
authority  rtdcrred  to  does  not  sustain  the  position.  That  judgment 
was  based  ou  no  such  reason. 

If  pn-flcription  has  not  been  arrested  by  some  act  of  the  defciidant, 
or  some  [nrocess  of  the  court,  within  a  limited  time,  the  law  presumes 
the  debt  has  been  paid.  It  is  a  statute  of  repose,  based  upon  the  pre- 
sumption of  payment,  where  the  creditor  has  failed  to  assert  his  rights 
in  the  time  limited  for  him  to  do  so.  When  the  service  of  the  execu- 
tory process  was  made  on  the  defendant,  on  thirteenth  May,  1867,  he 
became  a  party  to  a  judicial  proceeding  against  him  for  the  recovery  of 
tlie  debt,  whether  he  saw  fit  to  litigate  It  or  not.  The  law  would  haxdl^r 
presume  a  creditor  paid,  who  made  his  debtor  a  party  to  a  judicial 
proceeding,  and  actually  had  his  property  under  seizure  and  advertised 
far  sale,  within  the  period  limited  for  prescription  to  accrue. 

The  debt  evidenced  by  the  notes  was  part  for  slaves,  and  part  for 
lauds  and  movables ;  and  under  the  deoisioBS  of  Soaiat  v,  Patrick  and 
SaBdidge  r.  Sanderson,  lately  rendered,  it  must  be  apportioned,  and 
judgment  given  only  for  that  part  of  the  debt,  tlie  consideration 
whereof  was  not  slaves. 

The  parties  do  not  question  the  correctness  of  these  decisions,  and 
are  perfectly  willing  for  the  apportionment,  but  dififer  as  to  the  relative 
value  of  the  slaves,  and  land  and  movables.  This  is  rather  a  question 
of  fact  than  of  law.  The  opinion  of  numerous  witnesses  was  taken  as 
to  what  was  the  relative  value  of  these  different  objects  of  the  contract 
of  sale  at  the  time  it  occurred.    On  this  subject  they  differed  widely. 

Eandolph,  a  witness,  said :  ''  The  property  on  the  day  of  sale,  as  it 
stood,  with  all  the  appurtenances,  without  the  slaves,  was  worth,  in 
my  opinion,  not  more  than  $40,000.  The  place  would  not  be  worth 
wore  than  $25,000  at  present.  I  would  not  have  given  more  than 
$5000  for  the  place  in  1863." 

Hubert,  another  witness,  thought  the  land,  since  1860,  was  worth 
about  $39,500,  and  the  slaves  were  then  worth  about  $1000  apiece. 

The  witness  Bouanchaud,  who  was  assessor,  swears:  ''That  very 
place  was  appraised  by  me  in  1859  at  about  $80,000.  In  1858  it  was 
valued  at  about  $40,000;  but  from  that  time  the  planters  valued  their 
lands  at  forty  dollars  an  acre  up  to  the  war." 

On  thirteenth  February,  1860,  just  thirty-seven  days  before  the  sale, 
all  the  property  was  inventoried  and  appraised  by  order  of  the  court 
(it  being  succession  property),  each  piece  of  property  being  appndsed 
separately,  and  the  aggregate  cash  value  fixed  by  the  appraisers  was 
$170,716;  of  this,  their  valuation  of  the  land  and  movables  wafr 
$86,516,  and  that  of  the  slaves  $84,200. 
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L.  V.  Gasserand,  one  of  the  appraisoTs  at  the  taking  of  tho  inyentoiy, 
^as  sworn  as  a  witness  on  the  trial,  and  said  he  was  bom  in  that 
parish,  lived  tliere  all  his  life,  and  was  fifty-seven  years  old.  He  said : 
^*  I  have  been  a  planter  all  my  life.  I  live  about  three  or  four  miles 
from  tho  Chastant  plantation.  I  have  always  resided  at  the  same 
place.  I  made  an  estimation  of  the  property  of  Chastant  before  it  was 
sold.  I  do  not  now  recollect  the  amount  at  which  the  property  was 
appraised,  but  I  was  one  of  the  sworn  appraisers.  The  property  was 
estimated  at  that  time  at  the  value  which  it  possessed  then." 

This  statement  was  corroborated  by  the  evidence  of  Lejeune,  an  old 
resident  and  planter  of  the  immediate  neighborhood,  who  was  also  an 
Appraiser  at  the  taking  of  tlie  inventory. 

The  district  judge  who  heard  the  delivery  of  the  evidence  by  tho 
witnesses,  attached  more  importance  to  tlie  evidence  of  the  assessor, 
to  the  inventory  made  by  the  court  prior  to  the  sale,  and  the  evidence 
•of  the  appraisci-s  who  testified  in  the  case.  He  finally  fixed  the  relative 
value  of  the  land  and  movables  at  half  tho  amount  of  the  whole  debt, 
4ind  rendered  judgment  accordingly. 

After  a  careful  review  of  the  law  and  the  evidence,  we  have  con*- 
«luded  that  there  is  no  reason  to  disturb  the  judgment  of  the  court 
below. 

Judgment  afiirmed. 

LuDELiNG,  C.  J.,  dissenting,  1  dissent  from  the  judgment  of  the 
•court  in  this  case,  for  the  reasons  stated  bv  me  in  the  case  of  Sandidsrc 
V.  Sanderson 

Howell,  J.,  disseniing.  As  the  case  of  Soniat  v,  J.  Chastant  was 
-finally  disposed  of  in  my  absence,  and  that  of  Sandidge  v.  Sanderson 
is  not  yet  final,  I  deem  it  proper  to  express  my  dissent,  for  the  reasons 
given  by  me  in  the  latter  case,  from  the  conclusions  of  the  majority  of 
the  court  in  this  cause. 

Rehearing  refused. 


No.  2694. — State  v,  R.  Durbin. 


The  charge  of  the  Judge  to  tho  Jury,  that  *'  violence  may  be  committed  as  well  by  actual  unlaw- 
iul  force,  as  under  pretenee  of  rightful  proceedings,"  could  not  mislead  the  Jury,  where  no 
eridence  was  offered  showing  that  the  aooused  acted  under  legal  authority  in  forcibly  taking 
the  money. 

APPEAL  from  District  Court,  parish  of  East  Baton  Rouge.    Posey,  J. 
M,  A.  Ustevan,  District  Attorney,  for  the  State.    J.  W,  BurgesSj 
ibr  defendant,  appellant. 

Howell,  J.  The  defendant  has  appealed  from  a  judgment  sentenc- 
ing him  to  seven  years'  imprisonment  at  hard  labor  for  the  crime 
4)f  robbery. 
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No  brie&  having  been  farnished,  we  are  remitted  to  an  examination 
of  the  record  for  any  error  authorizing  an  appeal. 

iVff^There  is  a  bill  of  exceptions  taken  to  a  part  of  the  judge'o 
efaargOy  ooasisting  of  the  following  words :  '^  Violence  may  be  com- 
mitted as  well  by  actual  unlawful  force  as  under  pretense  of  legal 
and  rightful  proceedings,''  which  was  objected  to  on  the  ground  that 
«aid  charge  tended  to  mislead  the  jury. 

It  is  stated  in  the  bill  of  exceptions  that  actual  violence  was  proven, 
and  the  judge  aLao  charged,  at  the  request  of  the  prisoner,  '^  that  unless 
the  testimony  shows  that  the  defendant  used  violence  toward  the 
party  charged  to  have  been  robbed  or  put  in  bodily  fear,  he  can  not  be 
convicted  of  robbery."  Under  these  circumstances,  the  words  com- 
plained of,  if  legally  objectionable  in  themselves,  could  have  had  little 
weight  with  tlie  jur}* — there  being  no  proof,  as  stated  by  the  judge, 
that  the  accused  represented  to  the  party  robbed  that  he  was  acting 
upon  legal  authority  in  taking  the  money. 

^Second — ^There  is  a  motion  in  arrest  of  judgment  based  on  the  ground 
that  tlie  indictment  is  defective  because  it  does  not  show  that  the 
grand  jurors  were  impanneled,  sworn,  held  their  sessions  and  con- 
ducted their  inquest  in  the  parish  of  East  Baton  Souge. 

These  objections,  if  they  can  be  uiged  after  the  petit  jury  are  sworn, 
are  not  well  made,  as  the  indictment  declares  that  '^  the  grand  jurors 
of  the  State  of  Louisiana,  good  and  lawful  men  of  the  parish  of  East 
Baton  Rouge,  duly  impanneled  and  sworn,  to  inquire  lor  the  said 
parish,  do  present,"  etc.,  which  is  a  cyiibstantial  compliance  with  the 
requirements  of  the  law  in  this  respect. 

Judgment  affirmed. 


No.  2087. — Wm.  Sadler  v.  Wm.  D.  Gavle — C.  0.  Gayle,  Adminis- 
trator. 

A  theriff  who  rooelTed  fcom  bis  predeoeMor  aa  unoantof  moDey,  msde  od  ezecuUan,  for  which 
he  gATe  his  receipt  as  ■herlff,  for  Uie  smoont  in  dollars  without  any  quaUflcation,  can  not 
set  up  against  the  denumd  of  the  Judgment  creditor  that  the  sum  received  was  Confederate 
ffkotcs. 

APPEAL  from  District  Court,  parish  of  Eaat  Feliciana.    Posey,  J. 
MeVea  &  Hunter,  for  plaintiff  and  appellee.    Kernan  &  Lyons,  for 
tlefendant  and  appellant. 

Howell,  J.  The  plaintiff  claims  of  the  defondant  a  sum  of  money 
received  by  him  as  sheriff  on  an  execution  in  the  suit  of  Sadler  v. 
Crawford.  The  defense  is  a  general  denial  and  the  averments  that 
the  defendant  was  not  the  legal  sheriff  at  the  tfme,  and  that  the  sum 
xecovered  was  in  Confederate  treasury  notes. 

There  is  an  admission  in  the  record  that  tL«  defendant  was  ihc 
sheriff  at  the  date,  January,  1862,  when  he  recovered  the  money 
claimed,  and  as  the  necessities  and  interests  of  society  required  auch 
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:in  officer  daring  the  late  war,  his  official  acto  miiBt  be  reoognked  as 

'i*iio  evidence  does  not  snst4iin  the  otiier  ground  of  defenae.  In 
Xovember,  eighteen  hufidred  and  sixty,  the  money  waa  made  by  dierift' 
Norwood  under  an  execution  in  the  above  named  suit  of  Sadler  r. 
Crawford,  and  on  the  second  of  January,  1862,  he  turned  Uie  writ  and 
the  money  over  to  his  successor,  the  defendant,  who  gave  bis  receip. . 
as  sheriff,  for  the  amount  in  dollars,  without  qualification,  as  indeed, 
he  could  only  hare  done.    He  ia  liabie,  theiniiriit  inr  Aa  ] 

Judgment  affinned. 


No.  1892.— Bernard  Weiser  v.  Benjamin  F.  Sbiitb. 

Third  parties  holding  shares  of  stock,  beloni^og  to  or  standing  in  the  nsme  of  •  stockfaoldav 
in  pledge,  can  not  bo  made  parties,  or  be  proceeded  against  by  role,  in  a  proceeding  by  a  par- 
diaser  of  the  stock  as  sheriff  sale,  to  compel  a  transfer  of  the  stook  on  Ibe  books  of  the 
Qompaay.  In  snch  a  case  tha  pledgees  hAvo  an  interest  in  ths  tnuisfsr  of  tbs  stockt  and 
must  be  made  parties  by  petition  and  citation. 

APPEAL  from  Fourth  District  Court  <tf  New  Oileans.  TlUard^  J» 
Collene  d;  Wooldridge,  for  plaintiff  and  appellee.  U.  FiUuel  and 
MoQloine  dt  Kleinpeter^  for  gamiebee,  appellant. 

Howe,  J.  The  plaintiff  having  a  judgment  against  the  defendant^ 
issued  execution  and  propounded  interrogatories  to  Frank  Boeder^ 
president  of  the  New  Orleans  Manulactuiing  and  Building  Company^ 
for  the  purpose  of  ascertaining  whether  the  latter  had  in  its  possession 
or  under  its  control  any  property  or  rights  belonging  or  due  to  the 
defendant.  The  garnishee,  who  was  cited  June  22,  1867,  answered  as 
follows : 

*'Tbe  defendant  was  at  one  time  a  stockholder  in  the  New  Orleans 
Manufacturing  and  BuildlDg  Company,  and  he  may  still  be  a  stock- 
Itolder  in  said  company.  I  think,  however,  from  the  best  information 
I  can  obtain,  that  he  has  parted  with  all  his  stock  in  said  company^ 
eitlier  by  selling  the  same  or  pledging  it.  I  know  positively  that  he 
has  parted  with  all  his  stock  in  said  company,  except  one  hundred  and 
sixty  shares,  from  the  transfers  made  on  the  books  of  the  company,  as 
appears  from  exhibit  A.  I  have  reason  to  believe  that  he  has  also 
parted  with  the  one  hundred  and  sixty  shares,  but  I  have  no  absolutely 
positive  information  on  that  point.  The  exhibit  A,  hereto  annexed,, 
sliows  how  defendant's  stock  account  stood  on  the  books  of  the  com- 
pany.   I  make  this  exhibit  a  part  of  my  answer."        e        o        o        • 

And  in  reply  to  an  inquiry  as  to  transfers,  the  garnishee  replied  that 
the  said  exhibit  showed  all  he  positively  knew  on  the  subject.  The 
exhibit  showed  that  one  hundred  and  sixty  shares  stood  in  the  name 
of  the  defendant,  Smith. 

On  the  twenty-fourth  June,  1867,  tlie  sheriff  served  a  notice  of  seisnro 
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of  the  defendant^ft  stock  tmd  inteieat  in  the  eompanj  on  its  ptemsd^itaty 
Boeder.  On  the  twenty-eigbth  Jane  there  was  served  on  the  treasoreT 
a  notice  of  seizure  of  the  same  property  and  interest. 

The  dieriff  then  advertised  and  sold  one  hundred  and  sixty  shares 
of  stock  of  the  corapany,  as  standing  in  the  name  of  Smith,  and  they 
were  parchased  by  the  plaintiff,  Weiser. 

Tbe  company  declined,  on  application,  to  transfer  the  shares  to 
pkmtiff,  and  the  latter  took  a  rule  to  comiwl  tbe  transfer.  Without 
objection  to  the  form  of  proceeding,  the  company  answered : 

^^First— That  the  mle  ought  not  to  be  made  absolute,  because  no  stock 
of  said  company  can  be  transferred  upon  the  books  of  the  company 
without  surrendering  the  certificate  of  the  stock  thus  sought  to  be 
transferred,  and  the  sheriff  did  not  produce  said  certificate  or  certifi- 
cates. 

^^  Second — ^This  company  has  been  advised  that  the  said  stock  was 
transferred  or  pledged  to  third  parties  before  the  sale  by  the  sherifi 
thereof,  and  the  certificates  given  up  to  sueh  third  persons,  who  have 
an  interest  in  this  proceeding,  and  no  judgment  can  be  rendered  herein 
without  said  third  persons  be  made  parties  to  this  proceeding. 

"That  said  third  persons  are  G.  L.  Dethlep,  Cass  &  Dowling  and  H. 
Snmory,  as  the  company  is  advised.'' 

And  thereupon  the  company  prayed  that  these  parties  might  be 
brought  in. 

The  plaintiff  seems  to  have  acceded  to  the  propriety  of  this  latter 
step,  for  upon  his  motion  an  order  was  forthwith  made  that  Dethlep, 
Cass  &  Dowling,  and  H.  Samory,  be  made  parties  defendant  to  the 
rule,  and  served  with  a  copy,  and  a  copy  of  this  last  motion  and  order. 
Service  was  accordingly  made  on  Cass  &  Dowling  and  Samory,  and  a 
curator  ad  hoc  was  appointed  for  Dethlep. 

Samory  and  Cass  &  Dowling  excepted  that  they  could  not  be  made 
psrties  to  the  proceeding,  except  by  process  of  citation  and  petition, 
and  their  exception  was  sustained.  Dethlep,  who  appears  to  reside  in 
Kew  York,  seems  to  have  been  forgotten  in  the  heat  of  controversy. 
It  is  not  clear  from  the  record  that  his  curator  ad  hoc  was  ever  served 
with  the  original  rule  at  all.  It  is  certain  that  the  curator  took  no 
part  in  the  contest. 

The  court  finally  gave  judgment  as  between  Weiser  and  the  com- 
pany, directing  the  sheriff  to  make  the  transfer  upon  the  books  of  the 
eempaayy  and  from  this  judgment  the  latter  appealed,  and  Cass  & 
Dowling  and  Samory,  by  answer,  also  ask  for  a  reversal  of  the 
judgment. 

The  ax^ument  of  the  cause  has  taken  a  wide  range,  but  we  do  not 
find  om^selves  called  upon  to  decide  all  the  questions  presented.  It  is 
apipareDt  that  in  this  case  the  plaintiff  can  not  ignore  the  rights  of 
Detlilep,  Cass  &  Dowling  and  Samory,  as  he  has  sought  to  do.    The 
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order  to  make  tbem  parties  has  never  been  rescinded,  yet  it  has  never 
been  complied  with.  The  proceeding  is  one  to  compel  a  transfer  of 
property,  which,  whatever  may  be  its  intrinsic  worth,  has  an  apparent 
value  of  (16,000,  and  in  which  it  is  conceded  they  ]iave  an  interest, 
and  to  wliich  Weiser  has  no  better  right  than  Smith.  Not  having  been 
parties  to  the  suit  of  Weiser  v.  Smith  they  shonld  have  been  brought 
in  by  petition  and  citation,  in  order  that  the  rights  of  all  may  be 
properly  adjusted.    6  R.  435;  3  An. 206,  434 ;  12  An.  201 ;  14  An.  390. 

For  the  reasons  given,  it  is  ordered  that  the  jnclgment  appealed  ironfe 
be  reversed,  and  the  case  remanded  to  be  proceeded  with  according' to 
law,  and  that  plaintiff  pay  the  costs  of  the  iippeal. 


No.  1893.— Kember  &  George  v.  Southern  Express  Company. 

The  Southoxn  Ezpreu  Company,  by  taking  a  package  of  gold  to  transport  firom  New  Orleans  t» 
Mobile  with  taJl  knowledge  of  its  character  and  contents,  became  liable  for  the  amount 
which  the  package  contained,  that  was  lost  or  miscarried  by  the  oompany,  eren  though  the 
receipt,  given  by  the  company  at  the  time,  showed  that  it  was  an  ordinaiy  package,  vatnad 
at  fifty  dollars.  The  company  on  being  made  acquainted  with  the  contents  of  the  packsge  by 
the  agent  for  the  owner,  shoatd  have  given  a  receipt  for  the  ftin  amonnt,  and  not  attempted 
to  limit  thsir  Uability  to  fifty  dollars. 

The  receipt,  giren  by  an  express  company  for  the  shipment  of  a  package,  which  contains  tha 

clause,  that,  in  case  of  loss,  the  company  will  not  be  responsible  for  anything  above  the 

'  amoont  stated  In  the  receipt  to  be  its  Tslne,  is  not  absolvtely  oon'ditfiTa  against  the  shipper, 

and  he  may  show  by  oTidence,  in  caae  of  loss,  that  the  package  contained  gold  coin,  and 

recover  the  amount  notwithstanding  the  receipt. 

APPEAL  from  FoorUi  District  Court  of  New  Orleans.  ThSardj  J. 
C  M,  Conrad  <&  Son,  for  plaintiffs  and  appellees,  if.  J.  Leovy  and 
E.  C.  BillingSy  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiffs  sue  the  defendants  for  seven  thousand 
dollars  damages,  sustained  by  them,  as  they  allege,  from  the  loss  of 
four  thousand  dollars  in  gold  coin  delivered  by  their  agent  in  New 
Orleans  to  the  defendants,  under  contract  with  them,  to  be  delivered 
to  the  plaintiffs  in  Mobile,  but  that  defendants  have  fiiiled  to  deliver 
the  same,  and  are  thereby  liable  for  and  bound  to  plaintiffs  for  seven 
thousand  dollars  and  interest  at  five  per  cent,  per  annum  from  the  first 
of  March,  1866. 

The  answer  is  a  general  denial.  The  defendants  specially  deny  that 
plaintiffs  are  the  owners  of  any  package  shipped  through  the  defend- 
ants by  George  Coppcll,  for  Mobile,  in  1866,  or  at  any  other  time.  They 
deny  that  Coppell,  either  for  himself  or  other  parties,  shipped  any 
package  by  defendants  stated  by  him  to  contain  gold  or  any  other 
article  of  value,  or  on  which  he  paid  compensation  for  gold  or  other 
valuable  commodity,  or  on  which  he  made  any  contract  for  a  value^ 
exceeding  fifty  dollars. 

The  phuntiffo  had  judgment  in  their  favor  for  (9600,  with  legal 
interest  from  judicial  demand.    The  defendants  have  appealed. 
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We  do  not  deem  important  io  ttie  decision  of  the  cose  to  pass  on  the 
several  bills  of  exceptions  embodied  in  the  record. 

The  facts  seem  to  be,  that  early  in  January,  1866,  the  plaintiffs  being- 
in  Mobile,  instructed  their  agent,  Coppell,  then  in  New  Orleans,  tp- 
pnrchase  for  them  four  thousand  dollars  in  gold,  and  to  forward  the 
money  to  them  by  some  safe  private  conveyance,  if  an  opportunity 
presented  j  if  not,  to  send  it  by  express.  The  agent  accordingly 
obtained  the  gold,  and  decided  to  send  it  by  the  Southern  Express 
Company. 

As  it  is  important  to  ascertain  the  circumstances  under  which  the 
intended  transmission  occurred,  we  shall  notice  at  some  length  the 
evidence  in  the  record. 

Coppell,  the  agent,  says :  '^  The  gold  was  packed  in  oil  canvas,  and 
then  enveloped  in  stiff  brown  paper,  tied  with  either  string  or  tape, 
and  scaled  with  sealing  wax,  with  the  impression  G.  C.  upon  the  wax ; 
the  wax  was  applied  in  three  or  more  separate  places.  I  applied  with 
mucOage  a  small  piece  of  white  writing  paper  to  the  package,  and 
wrote  on  this  paper,  '  Messrs.  Kember  &  George,  Mobile.'  1  stamped 
upon  the  paper,  '  George  Coppell,  New  Orleans.'  I  took  this  package 
to  the  Southern  Express  Company's  office,  comer  of  Gravier  and 
Carondelet  streets,  New  Orleans,  where  1  saw  a  young  man  receiving 
parcels.  I  placed  the  package  containing  the  gold  upon  the  counter^ 
with  my  left  hand  upon  it,  and  said  to  the  young  man :  ^  This  is  gold.' 
Ho  asked  me  who  was  sending  it,  and  1  told  him  *  I  was,'  giving  my 
name,  as  I  told  him,  in  answer  to  his  question.  He  made  an  entry  in  a 
book.  The  name  of  the  young  man  was  Dayton  or  Drayton."  •  •  * 
''  When  I  handed  the  package  to  Dayton  or  Drayton,  he  took  it  and 
put  it  by  itself  upon  a  shelf  in  the  rear  of  the  counter,  where  there  was- 
no  other  package  or  articles.  As  soon  as  I  learned  from  plaintiffs  that 
the  gold  had  not  been  received,  I  lodged  information  of  the  matter  with 
the  police  authorities,  who  thereupon  had  three  of  the  employes  of  the 
company  arrested,  but  nothing  was  elicited,  and  the  gold  was  not 
secured."  During  the  time  these  parties  were  under  arrest,  the  witness 
states  that  *'  the  book  in  which  the  entry  of  the  package  had  been  made- 
was  sent  for,  and  that  Dayton  or  Drayton  acknowledged  the  entry  tu 
be  in  his  handwriting."  The  entry  was  of  a  package  from  *'  George 
Coppell  to  Kember  &  George,  Mobile." 

In  reply  to  a  cross  inteiTogatory,  the  witness  said:  *'I  made  no 
agreement  with  regard  to  the  amount  to  be  paid  for  the  transportation 
of  the  package,  except  that  the  chnrrges  for  carrying  the  same  were  to 
be  peid  by  the  plaintiff^  in  Mobile,  which  the  clerk  acquiesced  in.  1 
did  Bot  insure  the  iMickage,  and  I  paid  no  premium  to  the  defendants. 
Theie  was  no  special  contract  made  by  me  \vith  the  company  based  on- 
the  value  of  the  package." 

The  way  bill  of  the  express  company  for  Februaiy  1, 1866,  has  a£ 
entry  in.it:  ''Coppell — ^Kember  &  George,  Mobile  ;  freight  50." 
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Bnckley,  a  witness  for  d^diidaiits^  says:  **  I  was  way  bill  clerk  foi 
the  Soathern  Express  Compaay  in  February  and  March,  ldCi6.  The 
Tray  bill  marked  N.  N.  (the  one  in  evidence)  is  entirely  in  my  hand* 
writing.  It  was  made  on  the  first  of  Febraary,  1866.  When  we  i«oi*iv«- 
ordinary  packages  wc  place  them  in  a  Uufge  packing  chest,  and  thc.\ 
are  sent  out  in  charge  of  a  messenger.  I  checked  the  package  t«> 
Kember  &  George  on  the  way  bill.  The  check  mark  was  made  by  inc 
as  called  oat  to  mo  to  go  into  the  chest  with  other  packages  on  the  way 
bill.  ^Calling  off'  means  that  as  another  derk  woald  call  off  each 
package  separately  by  the  maks,  and  pnt  it  in  the  chest,  I  would  check 
it  off.  The  same  thing  was  done  in  relation  to  this  package  as  was 
done  with  all  packages.  I  did  not  see  the  package  being  put  into  the 
chest.  I  would  not  have  seen  one  of  the  clerks  had  he  put  the  packagt* 
in  his  pocket.  Between  the  second  and  fifth  of  February,  1868,  Mr. 
Coppell  came  into  the  office,  and  said  the  lost  package  contained  $4000 
in  gold.  *  *  *  He  exhibited  the  receipt,  and  I  called  his  attention 
to  the  fact  that  the  receipt  was  for  a  package  valued  under  fifty  dollars, 
and  asked  him  if  he  had  not  called  the  attention  of  Mr.  Drayton  to  the 
lact  that  it  contained  gold.  Coppell  said  he  did  so  at  the  time  of 
sliipping  it,  but  that  he  did  not  think  the  clerk  heard  him,  as  his  (thc^ 
clerk^s)  attention  was  attracted  to  another  clerk  on  his  left,  with  whom 
he  was  speaking  at  the  time." 

The  defendants  rely  mainly  on  their  liability  being  limited,  and  that 
consignors  are  made  aware  of  the  conditions  upon  which  tliey  under- 
take to  transport  goods,  by  written  or  printed  receipts,  signed  by  them 
and  delivered  to  their  customers.  These  receipts  they  hold  to  be 
evidence  of  the  contracts  they  make  with  shippers  or  consigners,  and 
that  the  latter  are  bound  by  them.  One  clause  in  the  receipt  is,  'Mt 
the  value  of  the  property  is  not  stated  by  the  shipper  at  the  time  oi 
shipment,  and  specified  in  the  receipt,  the  holder  thereof  will  not 
demand  of  the  company  a  sum  exceeding  fifty  dollars  for  the  loss  or 
detention  of,  or  damage  to  each  package  receipted  for."  A  receipt 
of  this  character,  it  appears,  was  taken  by  Coppell.  He  swears, 
however,  that  he  was  not  apprised  of  the  fact  that  it  contained  the 
clause  of  limitation  until  after  the  miscarriage  or  loss  of  the  gold  was 
ascertained.  On  this  subject,  he  says:  "A  receipt  was  given  to  me 
for  the  package ;  the  value  of  the  package  was  not  fixed  in  the  receipt : 
I  think,  but  am  not  certain,  that  the  blank  in  the  printed  form  was  left 
unfilled.  I  saw  that  the  receipt  had  in  it  a  clause  limiting  the  respon- 
sibility of  the  company  to  fifty  dollars  afterward,  when  the  tronble 
arose,  bat  I  did  not  observe,  and  was  not  aware  of  any  such  limitation 
when  I  took  the  receipt."  Tliis  instrument  was  not  prodoeed  on  the 
trial.  On  cross  examination  he  stated  that  the  receipt  liad  been  sent 
to  Kember  &  Qeorge,  at  Mobile,  and  that  the  form  annexed  to  the 
cross  interrogatory  '*  looked  like  the  form  of  the  receipt  taken  by  me, 
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¥iit  I  caa  not  positively  stale;  Hm  splice  after  the  words  valued  ai  was 
not  filled  in  my  reoeipt.  I  did  not  objeet  to  the  roeeipt  at  the  time,  it 
was  given  to  me,  nor  at  any  subsequent  time  previous  to  the  diseorery 
(tf  the  loss." 

We  tliink  it  clearly  established  that  tlie  company  received  tlie  package 
of  gold  with  full  knowledge  of  its  eontents.  The  statement  by  one  of 
the  defendants'  witnesses  that  Ooppell  told  him,  after  the  loss  of  the 
parkoge,  that  when  he  delivered  it  for  transmission,  and  inlonned  the 
clerk  of  its  contents,  the  latter  did  not  hear  him,  being  at  the  time 
unga^d  in  conversation  wit'  nnothcr  clerk,  appears  to  be  intrinsically 
entitled  to  little  weight.  It  seems  improbable  that  a  man  of  ordinary 
pradence  and  business  capacity  would  deposit  in  the  office  of  an 
express  company  a  package  containing  four  thousand  dollars  in  gold, 
tell  a  clerk  who  did  not  hear  him  that  it  contained  gold,  and  use  no 
fui-tber  eifort  to  make  himself  understood  as  to  what  the  commodity 
trap  that  he  desired  to  transdiit.  Certainly  such  evidence  can  not  arail 
the  company  against  the  clear,  distinct  and  positive  statement  of  the 
agent,  that  the  clerk  to  whom  he  delivered  the  package  inquired,  upon 
being  informed  of  its  contents,  in  whose  name  it  was  to  be  shipped, 
mode  an  entry  in  a  book,  received  the  package,  and  laid  it  away  on  a 
di'^lf  in  the  rear  of  the  counter,  separately  and  apart  to  itself,  there 
being  upon  the  shelf  no  otlier  package  or  other  articles. 

In  addition  to  this,  the  careM  manner  in  which  the  package  was 
made  up  and  secured  by  fastenings,  sealed  with  wax,  having  impressed 
upon  it  the  initials  of  the  consignor,  and  upon  a  white  slip  of  paper 
attached,  the  names  and  residence  of  the  consignees,  and  also  the  great 
weigtit  of  a  package  of  so  small  a  bulk,  were  all  indications  whicli 
conld  not  be  disregarded  that  its  contents  were  of  greater  value  than 
ordinary  small  packages  of  goods.  No  attempt  is  made  by  the 
defendants  to  account  for  the  loss  of  the  gold  which  they  received  for 
transportation.  They  rely  upon  the  receipt,  which  does  not  show  that 
the  package  was  received  as  being  of  greater  value  than  would,  iji  the 
event  of  its  loss,  render  the  company  liable  for  more  than  fifty  dollars. 

Under  the  circumstances,  and  the  state  of  facts  presented  in  this  case, 
we  think  the  plaintiffs  should  recover.  They  fulfilled  the  most  impor- 
tant condition  set  forth  in  the  receipt,  that  of  making  known  the  value 
of  the  thing  to  be  shipped.  This  act  necessarily  preceded  the  making 
oat  and  delivery  of  the  receipt.  Knowing  the  Talue  of  the  package 
received  for  transmission,  good  faith  and  fair  dealing  required  that  tlie 
defendants  should  have  specified  its  value  in  their  receipt  which  they 
delivered  to  the  plaintiff^s  agent,  who  received  it  from  the  company*.s 
clerk.  The  latter  had  every  reason  to  believe  that  the  former  took  it 
as  an  acknowledgment  of  the  possession  of  the  gold,  and  an  ngieeinent 
to  carry  it  to  lifobile.  The  facts  more  strongly  warrant  this  conclusion 
than,  as  intimated  in  argument,  that  the  agent  was  acting  disingcn- 
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uooBly  by  aiming  to  get  tbe  transportation  for  a  very  trifling  sum, 
tbinldng,  at  the  same  time,  the  company  would  be  responsible  if  ihe 
gold  were  lost. 

For  these  reasons  we  think  the  decision  of  the  lower  conrt  ongfat  to 
he  adhered  to. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  in  both  courts. 

Bchcarin^^  infused. 


^o.  2714.— James  R.  Sheltox  v.  B.  M.  G.  Tiuowx. 

A  party  hAYing  set  lorth  bis  demand  by  intervontion,  and  bis  rlgbta  bsTing  been  pasaod  opon. 
is  estopped  from  prosecatiDg  a  direct  action  on  the  same  demand  against  the  same  pcrty. 
In  such  a  case  the  plea  of  ret  judicata  will  preyaiL 

APPEAL  from  Sixth  District  Court,  parish  of  East  Feliciana.  Po9ey,  J. 
Cross  d:  Hardee^  for  plaintiff  and  appellant.  McVea  &  Kilborne, 
for  defendant  and  appellee. 

Taliaferro,  J.  This  suit  is  brought  to  recover  from  the  defendant 
$3500,  with  interest,  as  damages  alleged  to  liave  been  sustained  by 
eviction  from  a  tract  of  land  purchased  by  the  plaintiff  from  Delia 
Hayncs,  whose  vendor  purchased  from  Brown,  the  defendant  in  this 
suit,  against  whom  the  plaintiff  proceeds  as  warrantor^  in  virtue  of 
subrogation  from  his  vendor.  The  defendant  interposed  the  i>eromp- 
tory  exception  of  rea  judicata,  which  being  sustained  by  the  conrt  and 
the  suit  dismissed,  the  plaintiff  appeals. 

The  judgment,  we  think,  was  properly  rendered.  This  suit  is  merely 
a  i-eiteration  of  the  consolidated  cases  of  The  Liquidator  of  the 
Clinton  and  Port  Hudson  Railroad  Company  v,  B.  M.  G.  Brown  aod 
Wife,  niid  Delia  Haynes  v,  the  Sheriff  and  others,  in  which  the 
plaintiff  iu  this  suit  figured  as  intervenor.    See  21  An.  248. 

It  is  thci*efore  ordered,  adjudged  and  decreed  that  the  iudsrmcnt  of 
the  district  court  bo  affirmed,  with  costs  in  both  courts. 


Xo.  2605.— The  State  op  Louisiana  r.  Henry  Dubbin. 

In  criminal  trials,  all  ofajectiona  to  tho  information  or  Indictment  of  a  strictly  ftnrmal  character 
mnst  be  urged  before  tho  jurors  are  sworn.    Bovised  Btatates  of  1855,  section  91,  page  177. 

APPEAL  from  Fifth  District  Court  of  East  Baton  IU>uge.    Fosejfj  J. 
M.  A.  SstecaUf  District  Attomeji  for  the  State.    «7.  TT.  Burgess, 
and  Fuqua  d;  CkUUkanif  for  defendant  and  appelhint. 

Wylt,  J.  The  defendant  has  appealed  from  a  judgment  on  tlie 
verdict  of  a  jury  convicting  him  of  the  crime  of  robbery.  He  moved^ 
in  arrest  of  judgment,  that  the  information^  on  which  the  proceeding 
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is  based,  is  invalid,  because  it  '<  does  not  charge  the  defendant  with  any 
eonycrsion  or  intent  to  convert  the  property  which  he  is  charged  with 
robbing  from  Mra.  Clark  to  liis  own  use."  The  motion  was  overruled, 
and  the  motion  for  new  trial  was  overruled  by  the  court;  and  the 
defendant,  after  being  sentenced  to  seven  years'  confinement  at  hard 
labor  in  the  penitentiary,  took  this  appeal. 

'  The  information  in  this  case  appears  to  contain  all  the  necessary 
averments  to  support  the  charge  of  robbery ;  the  objection,  if  of  any 
force,  was  merely  a  formal  defect,  which  should  have  been  made  before 
the  swearing  in  of  the  jurors  and  not  afterwards.  Acts  1855,  §  91. 
It  is  therefore  ordered  that  tlie  judgment  appealed  from  be  affirmed, 
with  cost«. 


No.  1707.— SiBLEV,  GuiON  &  Co.  v.  Fernie,  Brothers  &  Co.— Thos.       '"  *M| 
Calvert,  Alex.  B.  Frazer  and  Wm.  Gillespie,  Interveners. 

A  creditor  of  %  part  owner  of  a  vessel,  •  noo-resident,  in*7  proceed  against  the  yessel  by 
attachment  when  she  enters  the  port,  and  he  can  not  be  held  liable  for  the  expenses 
incnrrod,  or  damages  caused  by  the  detention  pending  the  decision  of  the  attadliment  suit 

In  case  the  interest  of  one  of  the  owners  of  the  vessel  is  sold  at  the  snit  of  the  attaching 
creditor,  no  privilege  exists  on  the  proceeds  for  expenses  incurred  or  supplies  iumished 
dnring  the  detention  or  previously. 

The  privilege  on  a  vessel  in  favor  of  the  l^imisher  of  supplies,  or  the  crew,  is  not  affected  by 
the  sale  of  the  interests  of  the  different  shareholdera. 

APPEAL  from  the  Fourtli  District  Court  of  New  Orleans.  TJieard,  J. 
Campbell,  Spofford  &  CampheUj  for  plaintiffs  and  appellees.  Ehnwe 
dt  King,  for  defendants  and  appellants. 

Wyly,  J.  This  is  a  contest  between  the  plaintiffs,  who  are  attaching 
crf^itors,  and  the  intervenors,  for  the  proceeds  of  the  sale  of  the  three- 
eighths  interest  of  the  defendants  in  the  British  ship  *'  Herald/'  which 
was  sold  pending  this  litigation,  on  twelve  months'  credit,  by  order  of 
the  cotirt,  and  bought  by  Thomas  Calvert,  one  of  the  intervenors,  who 
was  master  of  the  vessel. 

TIio  plaintiffs  contend  that  on  getting  judgment,  their  preference  on 
the  proceeds  reverted  to  the  day  the  attachment  Avas  levied,  which 
was  prior  to  the  existence  of  the  debts  set  up  by  the  intervenors  as 
privileged. 

The  intervenors  contend  that  tbo  claims  which  they  set  up  for 
supplies,  wages  oi  officers  and  crew,  port  charges  and  demurrage,  arose 
in  consequence  of  the  detention  of  the  vessel ;  and  that  it  would  be 
unjust  for  them,  the  owners  of  five- eighths,  to  suffer  the  expenses  and 
losses  resulting  from  the  seizure  of  the  vessel  on  account  of  the  indebt- 
edness of  the  owners  of  three-eighths  thereof;  for  the  amount  of  these 
expenses,  paid  by  the  captain,  and  for  the  amount  claimed  for  demur- 
iage,  the  interveners  assert  a  privilege  on  the  proceeds  of  the  sale  of 
the  three-eighths  attached,  superior  to  that  of  the  attaching  creditors. 
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The  court  belonr  came  to  the  cenclasion  that,  althoagh  it  appeared 
that  Captain  Calvert  had  incurred  expeaaes  and  paid  debt»  accroing 
during  the  detention  of  the  veBsel,  there  was  no  legal  evidence  of  his 
subrogation  to  tlie  rights  of  the  creditors  whose  claims  he  paid ;  that 
his  remedy  was  in  au  action  for  settlement  against  the  coproprietors 
before  the  proper  tribunal;  and  it  gave  judgment  for  tlie  amount 
claimed  by  tlie  plaintifis,  recognizing  their  preference  resulting  from 
the  attachment. 

The  interveners  have  appealed. 

The  demand  of  the  plaintifis  was  based  on  a  bill  of  exchange,  and 
the  defendants  wcro  non-residents,  owning  the  three-eighths  of  the 
vessel  attached. 

There  is  no  doubt  of  the  correctness  of  the  judgment  as  to  the 
defandants,  who  have  not  appealed. 

The  interveners  have  not  raised  an  issue  as  to  the  legality  of  attach- 
ing the  three-eigliths  interest  of  the  defendants  in  the  vessel,  and  the^- 
will  not  now  be  heard  making  defenses  not  set  up  in  their  pleadings. 

The  question  is  simply  whether  the  plaintiffs  or  the  interveners  have 
a  superior  riglit  to  the  proceeds  of  tlie  sale  of  the  tliree-eighths  of  the 
vessel  attached  by  the  plaintiffs  Y 

After  examination  of  the  evidence  and  authorities  bearing  on  the 
case,  we  have  come  to  the  conclusion  that  the  interveners  have  no 
privilege  whatever  on  the  funds  in  dispute. 

As  to  the  claim  for  demurrage,  we  are  at  a  loss  to  perceive  how  that 
can  give  the  owners  of  five-eighths  of  the  vessel  a  privilege  on  the 
share  of  the  owners  of  the  other  three-eighths.  It  is  simply  an 
unliquidated  claim  for  damages,  which  is  entitled  to  no  consideration 
in  determining  the  issues  of  this  case. 

If  the  interveners  are  subrogated  to  the  privileged  debts  which  they 
say  they  have  paid,  their  privilege  still  remains  upon  the  vessel,  which 
lias  never  been  sold ;  only  the  share  or  three-eighths  interest  of  the 
defendants  was  attached  and  sold.  The  intervenors  certainly  have  no 
greater  rights  than  the  privilege  creditors  they  claim  to  have  paid ;  and 
we  apprehend  that  the  furnisher  of  supplies  and  the  crow  would  have 
no  right  to  inteifere  in  the  sale  of  the  share  or  interest  of  the  defendants 
in  the  vessel,  having  their  privilege  on  tlie  vessel,  and  not  on  the 
intei*ests  of  the  different  chareholders.  Whether  the  share  of  the 
defendants  was  transferred  to  the  purchaser  by  judicial  or  conventional 
sale,  can  make  no  difference  to  the  privilege  creditors  of  the  vessel. 

If  the  vessel  had  been  sold  by  judicial  process,  the  privileges  resting 
thereon  would,  perliaps,  have  been  transferred  from  the  thing  sold  to 
the  proceeds,  and  the  purcliaser  would  have  taken  it  free  of  incum- 
brance. But  the  purchaser  of  the  interest  of  a  part  owner  only  takes 
the  thing  subject  to  the  incumbrances  thereon.    The  purchaser,  in  this 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  MARCH,  1870.  165 

Sibley,  Onion  k  Co.  v.  Fernte,  Brothers  t  Co. 

case,  did  oot  buy  tho  vessel,  but  only  the  sliaro  or  interest  of  the  part 
owners. 

We  see  no  force  in  tho  argument  of  the  intervenors  that  they  should 
take  tlie  proceeds  in  preference  to  the  plaintiffs  because  it  was  by  no 
fault  of  theirs  that  the  attachment  was  levied,  and  the  detention  and 
loss  occurred ;  that  as  the  detention  had  occurred  by  the  attachment  of 
the  plaintiffs,  they  should  suffer  the  losses  resulting  from  the  detention^ 
rather  than  themselves,  who  had  committed  no  wrong  whatever  in  tho 
matter.  Wo  do  not  think  it  can  fairly  be  said  that  the  plaintiffs  have 
committed  a  wrong  by  levying  an  attachment  against  the  property  of 
their  debtors,  who  were  non-residents,  and  who  do  not  complain.  One 
can  hardly  be  said  to  have  committed  a  wrong  who  has  merely  exercised 
his  legal  rights. 

We  think  the  captain's  remedy  for  tho  money  advanced  for  the 
expenses  of  tho  vessel,  is  against  the  coproprietors,  and  that  if  tho 
vessel  was  detained  by  the  fault  of  one  of  the  part  owners,  and  loss 
resulted  to  the  others,  their  action  is  against  him  by  whose  fault  the 
damage  or  loss  occurred.  It  is  not  against  the  creditor  who  has  exer- 
cised his  lawAil  remedy. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  afiQrmed, 
with  costfl. 


No.  2582.— C.  H.  Slocomb  &  Co.  v.  A.  G.  Cage,  Sheriff,  et  al. 

The  jndgm^nt  erediton  insfcructed  their  attorney  to  bid  on  property  seized  in  their  name.  The 
property  sold  on  iwelre  months'  credit,  and  the  attorney  gave  a  twelve  months'  bond,  aa 
the  attorney  in  fact  or  his  clients,  for  the  price  bid.  The  Judgment  creditors  took  the 
property.  Pending  the  seizure  other  creditors  had  asserted  a  privilege  on  the  property 
seised  snperior  to  that  of  the  seizing  creditors.  The  seizing  creditors  seek  to  avoid  their 
liability  on  the  bond,  on  the  ground  that  tho  attorney  who  signed  it  was  without  authority 
to  do  so.  Held— That  although  the  attorney,  as  such,  could  not  bind  his  cUcnts  on  tho 
hood,  yet  their  soceptlng  the  property  purchased  by  him  at  the  sale  under  their  instructions, 
was  a  ratiflcaUon  of  his  act  in  signing  the  bond,  by  which  they  were  bound. 

APPEAL  from  Third  Judicial  District,  parish  of  Terrebonne.  Train,  J. 
Beleher  dt  Beattie,  for  plaintiffs  and  appellants.    Bush  d:  Ooode, 
hr  defendants  and  appellees. 

Taliaferro,  J.  The  plaintiffs,  who  are  merchants  of  New  Orleans, 
baring  debts  due  them  by  their  customers  in  the  parish  of  Terre- 
bonne, placed  their  claims  there  in  the  hands  of  Winchester  Hall,  an 
attorney  at  law,  formerly  residing  in  that  section  of  the  State.  The 
attorney  obtained  a  judgment  for  his  clients  against  Lester  and  Ten- 
nont  and  also  a  judgment  against  Lester,  Tennent  &  Co.  He  caused 
execution  to  issue,  and  a  seizure  was  made  of  certain  property  of  these 
debtors.  An  offering  of  the  property  was  made  without  any  bid  being 
obtained  at  its  appraised  value,  and  it  was  advertised  for  sale  on  a 
credit  of  twelve  months.    Before  this  sale  came  on,  Hall  wrote  to  his. 
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clients  as  follows:  ^'Tenuent  has  an  interest  in  a  saw  mill,  at  whicli 
some  lo£^8  and  lumber,  amonntiog  to  a  few  hundred  dollars,  were 
seized,  and  will  be  sold  on  first  of  September.  If  no  one  bids  the  price 
of  appraisement,  I  will  bid  tliem  off  for  you,  as  I  suppose  they  can  be 
disposed  of/' 

This  letter  was  written  on  the  fonrtcenth  of  August,  1866,  two  weeks 
before  the  sale.  On  the  fifteenth  of  August,  Slocomb  &  Co.  replied  i 
*'  I  have  your  favor  of  the  fourteenth  instant,  and  mil  accept  Duroy's 
proposition,  as  clearly  explained  by  you.  Your  statement  of  proceed- 
ings in  cases  of  Berger  &  Brown  and  Lester,  Tennent  &  Co.  is  very 
satisfactory."  While  the  property  was  under  seizure,  and  before  the 
sale,  Bergeron  and  Coloitre  filed  third  oppositions.  The  sheriff  was 
ordered  to  retain  proceeds  of  sale,  and  the  attorney  of  Slocomb  &  Co. 
accepted  service  of  the  petitions  of  the  opponents.  Sale  was  made,  and 
the  property  purchased  by  Hall,  who  executed  a  twelve  months'  bond 
in  the  name  of  his  clients  for  the  sum  of  five  hundred  and  nineteen 
dollars,  signing  the  bond  as  attorney  in  fact  of  Slocomb  &  Co.  The 
opponents  established  their  claims  as  entitled  to  privileges  of  a  higher 
grade  than  that  ot  the  seizing  creditors,  and  the  bond  was  made 
payable  to  the  sheriff  for  the  use  and  benefit  of  the  creditors  of  Charles 
Tennent.  At  the  maturity  of  the  bond,  execution  w^as  issued  in  the 
interests  of  the  opponents  against  Slocomb  &  Co.  who  enjoined  the 
execution.  Tlie  injunction  forms  the  basis  of  the  suit  now  before  the 
court. 

The  plaintiffs  in  injunction  deny  that  they  ever  authorized  their 
attorney  at  law.  Hall,  to  sign  the  bond  in  question,  and  deny  that  they 
are  bound  by  his  unautliorized  act;  asserting  that  they  were  never 
informed  of  liis  having  executed  the  instrument  until  the  sheriff  called 
upon  them  with  the  execution.  No  authorization  from  them  to  sign 
the  bond  is  shown,  and  as  attorney  at  law,  Hall  was  incompetent  to  do 
it.  The  plaintiffs,  however,  sanctioned  the  attorney's  intention  to  buy 
the  lumber  and  saw  logs.  The  reasonable  construction  of  their  sanction 
would  seem  to  be  Uiat,  having  a  bad  debt  on  hand,  they  were  willing  to 
take  towards  its  payment  anything  that  could  be  made  available.  We 
find  in  the  correspondence  between  the  plaintiffs  and  their  attorney 
that  the  purpose  of  making  the  purchase  was  to  exchange  the  logs  at 
the  saw  mill  for  plank,  which  miglit  be  brought  on  the  railroad  to  the 
city  and  sold  for  money.  On  the  eighteenth  of  October,  1806,  the 
plaintiffs  wrote  to  Hall,  directing  him  to  have  the  lumber  at  Tigerville 
in  about  fifteen  days  so  as  to  ship  it  by  a  boat  to  be  ready  there  to 
receive  it,  to  which  Hall  replied  on  the  tenth  of  November  following, 
that  sixteen  thousand  feet  of  lumber  had  been  delivered  there  subject 
to  the  order  of  Mr.  Bru,  the  captain  of  the  boat  which  was  to  receive 
it.  Tlie  plaintiffs  having,  through  their  agent,  received  the  lumber, 
are  estopped  from  i-efusing  to  account  lor  the  amount  brought  by  the 
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sale  of  the  property  aeiised  under  their  own  exeoatioo,  for  this  would 
bo  to  depnve  the  opponents,  having  a  si^ierior  privilege,  of  their  just 
dues.  On  these  grouuds  wo  think  the  judgment  rendered  in  this  case 
should  bo  maintained. 

It  is  therefore  ordered,  a^udged  and  decreed  that  the  judgment  of 
the  difitrict  court  be  affirmed,  with  costs  in  both  courts. 


No.  1772. — ^Edwaud  Heath  v.  Joseph  Surempp  and  G.  Frederick. 

A  surety  oa.  ta  official  bond  of  »  constable,  wishing  to  ayail  himself  of  the  ple»  of  discussion, 
nrast  point  ont  tbo  property  of  hl3  principal  and  furnish  the  means  to  carry  on  thu 


Wbere  Judgment  has  been  rendered  sgainst  a  constable  for  tt»m»Qn»  ^  general  denial  by  the 
sureties  on  his  bond,  only  puts  at  issue  the  existence  of  such  Judgment 

A  SQZoty  on  the  official  bond  of  a  oonstable  of  the  city  of  New  Orleans,  giyen  while  the  dty 
was  under  military  rule  is  not  discharged  from  liability  because  the  bond  was  not  accepted 
by  the  Becorder  and  Board  of  Aldermen,  as  required  by  law.  The  military  authority 
having  made  the  appointment,  and  permitted  the  party  to  act,  must  be  presumed  to  have 
approved  the  bond. 

APPEAL  from  Third  District  Court  of  New  Orleans.  Emerson,  J. 
Hamor  4c  Benedict^  for  plaintiff  and  appellee.  Lambert  <&  M%trphy, 
for  defendant  and  appellant. 

Tamaferro,  J.  The  plaintiff  having  obtained  a  judgment  against 
Baum,  for  91415  damages,  for  an  illegal  seizure  and  sale  made  by  him 
in  his  official  capacity  of  constable,  of  plaintiff's  property,  caused 
execution  to  issue,  which  being  returned  nulla  bona^  he  instituted  this 
suit  against  the  defendants  as  sureties  on  the  official  bond  of  Baum,  to 
recover  the  amount  of  the  judgment,  and  the  further  sum  of  $72  75 
costs  incurred  by  him  in  the  suit  against  Baum.  During  the  pendency 
of  the  suit,  Frederick,  one  of  the  defendants  died,  and  the  suit  was 
revived  against  his  widow  and  the  natural  tutrix  of  his  minor  child. 
Separate  answers  were  filed,  containing  general  denials.  Schrempp 
denied  that  Baum  was  ever  constable,  or  that  he  ever  signed  a  legal 
bond  conditioned  as  the  law  directs.  He  admitted  his  own  signature 
to  the  instrument  sued  on,  but  denied  all  liability  thereby.  He  denied 
the  solidarity  of  the  act,  and  plead  discussion. 

There  was  judgment  against  Schrempp,  and  he  appealed. 

We  find  in  the  record  a  bill  of  exceptions  taken  by  the  defendant  on 
the  following  points : 

First — ^That  this  is  an  action  on  a  joint  obligation,  and,  as  all  the 
obligors  were  not  made  parties,  no  judgment  could  be  rendered  against 
any. 

Second — That  the  record  of  suit  No.  17,420,  and  the  judgment  ren- 
dered thereon  offered  in  evidence  and  admitted  by  the  court,  consti- 
tute, as  against  the  defendant,  res  inter  alios  acta,  he  not  being  a 
party  to  the  suit  which  was  brought  by  plaintiff  against  Baum. 

Third — That  the  court  erred  in  rejecting  tlie  testimony  of  several 
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wiiBMaes  oflbred  liy  d^ftw^ant  to  provB  tbat  there  nerer  had  been  any 
vii^attoB  of  tibe  hoad  loed  on ;  that  plaintiff  was  present  when  the 
act  of  the  coaatable  was  perfcwmed  of  which  he  complains,  and  sane- 
tioned  it. 

We  think  these  elijeodoos  were  all  properly  oTemded  by  the  court 
We  consider  it  fully  proved  that  Baum  was  legally  appointed  constable 
of  the  Third  Justice's  Court.  The  certificate  of  the  Secretary  of  State, 
in  connection  with  the  bond  itself,  establishes  this  fact.  The  boDd 
shows  that  each  of  the  sureties  is  bound  for  $2500.  The  defendant,  ii 
he  had  the  right  to  discuss  his  principal's  property,  can  not  exercise  it 
Uere,  as  he  has  nei&er  pointed  out  any,  nor  suggested  that  his  principal 
had  any.  It  does  not  appear  that  either  surety  has  paid  any  part  ol 
the  bond,  in  regard  to  the  second  point.  The  general  denial  of  the 
defendant  put  at  issue  only  the  existence  of  the  judgment.  Theie  is 
no  special  ayennent  of  the  defendant  that  the  plaintiff's  cause  ol 
action  in  that  suit  was  groundless,  nor  that  the  amount  of  hie 
claim  was  ineorreet,  nor  that  the  judgment  was  erroneous,  nor 
any  allegation  affecting  its  validity  in  order  to  put  the  plaintifi 
on  his  guard.  The  objectioB  under  the  third  head  is  equally  weak. 
There  was  a  judgment  against  the  principal  on  the  bond.  This  was 
prima  fade  evidence  against  the  sureties.  The  defendants  haye  shown 
no  countervailing  evidence  to  rebut  this  presumption.  The  bond  was 
objected  to  because,  as  defendant  alleged,  it  had  not  been  legdly 
authenticated  and  registered.  By  the  provisions  of  the  act  of  1855, 
bonds  of  this  character  are  required  to  be  accepted  by  the  recorder 
and  the  finance  committee  of  the  Board  of  Aldermen  of  New  Orleans. 
Banm's  bond  was  executed  in  February,  1863.  When  the  city  of  New 
Orleans  was  under  military  rule,  there  were  no  finance  committee  and 
Board  of  Aldemen.  As  Baum  was  appointed  by  the  military  authori- 
ties, and  they  permitted  him  to  act,  the  presumption  is,  that  they 
approved  and  accepted  his  bond.  The  bond  was  recorded  in  the  mort- 
gage office.  But  had  it  not  been  recorded,  it  would  have  been  not  the 
less  binding  between  the  parties.    3  N.  8.  594. 

We  find  no  error  in  the  judgment  rendered. 

It  is  therefore  ordered,  aii^adged  and  decreed  that  the  judgment  ol 
the  district  court  be  affirmed,  with  costs  in  both  courts.  6  An.  109; 
4  An.  548. 


No.  2703. — Helen  Dewey  v.  T.  J.  Bird,  Sheriff,  et  aL 

Tlio  execution  of  a  Judgment  can  not  be  reitratnod  by  injonction,  by  a  thlfd  fiaity,  who  hdUs 
the  property  seized  by  a  aimulated  title. 

APPEAL  from  District  Court,  parish  of  East  Baton  Rouge.    Posey^  J. 
M.  W.  Kniekerhocker  and  Joseph  Joor,  for  plaintiff  and  appellant. 
4.  S.  Metran  and  Burgees  db  Chameyy  for  defendants  and  appellees. 

HowsLL,  J.    Plaintiff  has  enjoined  the  sale  of  c^tain  proper^, 
seixed  by  the  sheriff  under  executions  in  several  suits  a^inst  A.  P* 
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GonFene,  hor  stepfiUher,  <m  the  groQiid  that  th*  is  the  ownw  and  pee- 
oenaer  thereof,  by  virtae  of  an  aothentto  act  of  sale  from  her  bfother, 
Stophea  Dewey. 

The  delense  is,  that  the  property  soiced  really  belonged  to  said  A.  P. 
CoBYersc,  the  jfidgment  debtor,  the  land  having  been  porehased  with 
hto  fiinds  from  one  James  A.  Vaaee,  by  StepUoB  Dewey,  a  stepson, 
who  sold  it  to  plaintiff,  neither  of  whom  liad  any  means,  and  the  per- 
sonal property,  having  been  removed  by  him  (Converse)  from  West 
F^etana,  and  all  of  whieh  was  in  his  possession  and  contitd  at  the 
date  of  the  seiznre,  and  that  all  of  said  transaeticms  were  simnlationa 
t»  eover  his  property.  Judgment  was  rendered  in  favor  of  the  defend- 
ants, and  plaintiff  appealed. 

In  August,  1865,  A.  P.  Converse,  who  tlten  resided  with  his  family 
(ineloding  the  Deweys)  in  West  Feliciana,  entered  into  a  written 
agreement  with  J.  A.  Vance,  in  £ast  Baton  Rouge,  to  purchase  the 
land  and  some  of  the  personal  property  in  controversy,  for  the  sum  of 
$4500,  and  delivered  to  him,  as  part  of  the  price,  some  notes  amounting^ 
t»  $3741  19,  made  on  the  third  of  August,  1665,  by  R.  D.  Day,  to  the 
ecder  of  and  indorsed  by  R.  H.  Day,  and  due  on  the  third  of  each 
month  from  February  to  August,  1866;  the  title  not  to  be  passed  until 
tlie  balanoe  was  paid  in  cash.  Vance  says  Converse  stated  at  the  time, 
tliat  he  was  buying  for  another  party,  but  the  name  was  not  given. 
On  the  twenty-second  of  September  following,  a  notarial  act  of  sale  of 
said  property  was  executed  in  the  name  of  Stephen  Dewey,  Converse 
being  present  and  acting  as  agent,  although  Dewey  was  also  present 
and  signed  the  act.  The  consideration  expressed  in  the  act  was  four 
notes  of  $1125  each,  made  on  that  day  by  Dewey,  to  the  order  of 
Vanee,  due  at  six,  eight,  ten  and  twelve  months,  and  secured  by 
mortgage  on  the  land,  and  were  given  up  to  Converse,  who,  Vaaee 
H^,  ^*  was  acting  all  through  as  agent  for  Dewey.''  On  the  first  of 
March  following  (1866),  about  a  month  after  the  maturity  of  the  first 
**  Day  note,"  Stephen  Dewey  sold  the  same  property  and  some  addi- 
tional movables,  to  his  sister,  the  plaintiff,  (both  describing  them- 
selves as  residing  in  West  Feliciana),  for  the  sum  of  $5000,  the 
purchaser  assuming  to  xM^y  the  notes,  amounting  to  $4500,  given  by 
the  vendor,  on  the  twenty-second  of  September,  1865,  to  Vance,  and 
the  balance  acknowledged  to  have  been  paid  in  cash.  Miss  Dewey 
says  that  she  was  the  holder  of  the  seven  ^<  Day  notes,"  and,  through 
her  stepfather,  exchanged  them  with  Vance  for  her  brother  Stephen's 
notes,  paying  the  difference  ($760)  in  cash.  Bat  Vance  says  that  he 
received  the  *'  Day  notes"  from  Converse,  in  August,  1865,  before  her 
brother's  notes  were  made,  and  Day  says  he  paid  all  of  them  to  Vance, 
one  of  them  falling  due  before  the  sale  from  Stephen  Dewey  to  plain- 
tiff. She  and  Vance  could  not  have  had  them  at  the  same  time,  and 
the  exchange  couid  not  have  been  made  before  her  brother's  notes  wercx 
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in  existence.  She  says  she  obtained  the  **  Day  notes  "  from  Convene, 
in  payment  of  *'  important  services  rendered  daring  the  war,  in  Mareb, 
1865,  when  the  drag  store  owned  by  Day  &  Converse,  in  Baton  Boage, 
was  under  seizaro  by  the  Federal  authorities/'  and  her  counsel  admits 
that  ^<  the  good  faith  of  t!iese  sales  depends  upon  the  reality  of  the 
contract  between  Mr.  Converse  and  his  stepdaughter,  Miss  Helttn 
Dewey,  and  the  indebtedness  of  the  former  to  the  latter." 

On  this  subject,  Day  testifies  that,  during  the  war,  the  drag  store 
owned  by  him  and  Convei-ee  'was  closed  up  and  put  under  guard  for 
five  or  six  days.  Two  or  three  days  after  it  was  closed,  he  met  Miss 
Dewey  at  the  landing,  walked  up  town  with  her,  informed  her  that  the 
store  was  closed,  and  did  not  sec  her  again  until  the  store  was  opened. 
She  did  not  exhibit  or  claim  to  have  authority  from  Converse  to  act  for 
him  in' anything  connected  with  tlie  store.  Ho  does  not  know  that  she 
made  any  effort  to  have  it  released.  She  testifies  that,  in  March,  1865> 
she  went  from  their  residence,  in  West  Feliciana,  through  the  military 
lines  to  Baton  Rouge,  to  try  to  get  the  store  released ;  saw  Mr.  Day, 
who  told  her  he  thought  the  matter  would  be  arranged  in  a  fow  days. 
She  returned  home  to  see  Mr.  Converse.  When  she  came  back,  the 
property  had  been  released.  No  passes,  at  that  time,  were  granted, 
and  Mr.  Converse  could  not  get  to  Baton  Bouge.  He  agreed  in  writing 
to  pay  her  $5000  for  her  services  in  protecting  the  drug  store.  Just 
before  the  seizure  in  this  suit,  she  gave  the  agreement  to  Mr.  Converse, 
who  burnt  it.  If  Mr.  Day  had  not  succeeded,  she  was  to  use  her  influ- 
ence. She  was  to  be  paid  out  of  the  proceeds  of  the  sale  of  the  store, 
and,  if  that  failed,  she  was  to  have  no  furtlier  claim  on  him.  Day's 
notes  were  a  portion  of  the  sale  of  the  store. 

Alex.  Dow  testifies  that  he  knew  of  a  transfer  or  mortgage  from 
Converse  to  Miss  Helen  Dewey  of  Converse's  interest  in  the  drug  store 
to  the  amount  of  $5000,  for  her  services  in  going  through  the  lines 
and  protecting  the  drug  store,  which,  he  understood,  was  under  seizure 
by  the  Federals.  He  heard  the  agreement  read.  This  was  in  March, 
1865.  He  understood  that  if  Mr.  Day  failed,  Miss  Dewey  was  to  use 
her  influence  with  the  commander.  Mr.  Converse  told  him,  in  August, 
1865,  lie  had  transferred  a  part  of  the  notes  to  Miss  Dewey,  in  payment 
of  her  claim  of  $5000. 

It  is  stated  that  Miss  Dewey  was  acquainted  with  the  commander  at 
Bayou  Sara,  and  several  of  the  officers  of  influence  at  Baton  Bougc. 
From  this  evidence  it  may  be  assumed  that  Converse  agreed  to  pay 
Miss  Dewey  $5090  for  her  services  in  effecting  the  release  of  the  store, 
in  case  his  partner  failed ;  but  neither  she  nor  any  otlier  witness  says 
she  rendered  any  such  service.  On  the  contrary,  the  property  was 
released  without  any  effort  on  her  part,  and  hence  she  earned  nothing 
under  the  alleged  agreement,  wliich  was  never  completed.  But  the 
record  leaves  little  doubt  that  Converse  was  the  owner  of  the  *'  Day 
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notes"  when  he  delivered  them  to  Vance,  in  Augost^  18G5,  and  that  the 
subsequent  execution  of  notes  and  acts  of  sale  between  Stephen 
Dewey  and  Vance,  and  between  the  former  and  the  phiintiff,  was 
deyised  for  tlie  benefit  of  Converse.  The  Deweys  evidently  had  no 
funds  with  which  to  purchase  property,  while  Converse  was  endeav- 
oring to  protect  and  make  available  the  proceeds  of  his  share  in  the 
Baton  Rouge  drug  store,  sold  to  his  partner.  His  interest  in  the 
plantation  in  West  Feliciana  was  about  to  bo  seized  for  debts  of 
long  standing,  and  bearing  interest  from  1851  to  1861  ^  and  was 
sold  in  the  fall  of  that  year.  But  just  before  it  was  seized,  he  moved 
all  his  stock,  fanning  implements,  etc.,  to  the  land  purchased  by  him 
from  Vance,  where  ho  superintended  tlie  erection  of  buildings  and  the 
preparation  for  making  a  crop,  and  where  he  moved  himself  in  January, 
and  his  family,  including  Stephen  and  Helen  Dewey,  iu  July,  1866. 

The  district  judge  was  correct  in  declaring  the  titlo  of  plaintiff  and 
that  of  Stephen  Dewey,  simulations,  and  the  property  to  belong  to  A. 
P.  Converse,  and  in  dissolving  the  injunction  sued  out  by  hor. 

Judgment  affirmed. 


No.  1928.— Succession  of  B.  de  Marigny— On   Opposition  of  S.  W. 
Westmore  to  Tableau. 

A  citatioii  is  good  cad  SQiUcient  if  the  copy  of  the  peUtion  aocompaaylng  It  mentknu  the 
residence  of  the  defendant,  olthongh  it  is  not  mentioned  in  the  citation. 

A  deputy  clerk  In  the  i>ari8h  of  Orleans  is  competent  to  sign  a  citation,  without  the  absence  or 
sickness  of  the  clerk  being  shown. 

The  dismissal  of  a  suit  for  the  nonntppearancc  of  the  plaintiff  ir  not  an  abandonment  or 
volnntary  discontinnance  of  the  action.  . 

Citation  on  one  obligor  in  tolido  will  interrupt  pro<>criptii>:  :•    tn  aii 

APPEAL  from  Second  District  Court  of  New  Oiicaiis.  Jfnviffucaud,  J. 
L.  E.  SimandSj  for  opponent  and  appellant.  E.  Bermudez,  for 
•executor,  appellee. 

Lu deling,  C.  J.  Tlio  claim  of  the  opponent  is  resisted  by  the 
executor  of  the  deceased  on  several  grounds.  The  district  court 
rejected  the  claim,  on  the  ground  that  it  was  prescribed  by  the  lapse 
of  fire  years. 

The  opponent  contends  that  prescription  was  interrupted  on  the 
thirtieth  of  January,  1868,  by  the  service  of  a  citation  on  Mr.  Marigny 
in  person.  The  executor,  on  the  other  hand,  claims  that  there  was  no 
interruption. 

First — ^Because  the  citation  addressed  to  Mr.  B.  do  Marigny  docs  not 
mention  the  place  of  his  residence. 

Seeoiid — It  does  not  express  tlie  place  where  the  office  of  the  clerk  of 
the  court  is  held. 

Third — It  is  signed  by  the  deputy  clerk. 
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JVmrtA— The  sberilPB  retam  shows  that  a  copy  of  the  dtetton,  toA 
not  the  original  citation,  was  served  on  Mr.  Marigny. 

The  only  one  of  these  objections  which  seems  to  merit  notice  is  Hie 
ilTst,  that  the  defendant's  residence  is  not  mentioned  in  the  eita- 
tion;  the  residence  of  the  defendant  is  mentioned  in  llie  petltioBy 
a  copy  whereof  was  served  on  the  defendant  in  person,  with 
the  citation,  and  a  default  was  taken  against  the  defendant  before 
his  death.  Wc  think  the  citation  sufficient  to  interrupt  preocription. 
1«  La.  534;  17  La.  215;  1(1  R.  133,  119;  10  M.  155;  7  An.  240;  C.  P. 
183,  184,  185,  186. 

TIk)  executor  further  contends  that  even  if  the  citation  did  interrupt 
prescription,  the  voluntary  abandonment  of  his  suit  destroyed  tlie 
ofificct  of  the  citation.  The  cases  cited  by  him  establish  that  the  dis- 
missal  of  a  suit  for  the  non-appearance  of  the  plaintiff  is  not  an  aban- 
donment or  voluntary  discontinuance  of  the  suit.  7  An.  523,  Norwood 
r.  Devall ;  14  An.,  Sheldon  &  Co.  r.  Reynolds.  We  think  the  principle 
is  correctly  decided  in  those  cases.    13  An.  57 ;  C.  C.  3485. 

]>ut  even  if  Marigny  had  not  been  cited,  prescription  was  inter- 
rupted by  the  citation  of  Avigoo  &  Gordon,  obligors  in  solido,  with 
Marigny,  in  a  suit  on  the  notes  now  sued  on.    C.  C.  3517. 

It  ia  therefore  ordered  and  adjudged  that  the  judgment  of  the 
district  court  be  reversed ;  that  the  plea  of  prescription  be  overruled, 
and  tliat  the  caso  be  remanded  to  be  proceeded  with  according  to  law. 
It  is  further  ordered  that  the  appellee  pay  the  costs  of  this  appeal. 


On  Application  for  Rgueabing. 

LuDELiNG,  C.  J.  An  application  for  a  rehearing  has  been  made  in 
this  case,  and  we  have  been  requested  to  decide  the  following  ques- 
tions : 

21i>«<—  Whether  or  not  a  deputy  clerk  in  the  parish  of  Orleans  can 
sign  a  citation,  except  in  the  absence  or  sickness  of  the  clerk? 

Stscond — Whether  the  filing  of  an  opposition  to  an  account  for  the 
purpose  of  Ir  -lug  a  claim  recognized  and  ranked  by  the  court,  is  not 
an  abandonment  of  a  former  suit  already  pending  in  another  court,  in 
the  sense  of  article  3485,  C.  C.  t 

To  the  first  question,  we  answer  that  deputy  clerks  may  sign  citations^ 
whether  tho  clerk  be  present  or  not.  In  1821,  Judge  Martin  said^ 
"  Clerlwa  of  courts  have  had  deputies  ever  since  the  establishment  of 
tho  American  Government  in  this  country,  and  the  act  of  1817  appears 
to  have  recognized  such  deputies.  It  seems  to  me  too  late  now  to  call 
in  question  acts  done  by  a  deputy  clerk.**  Judge  Mathews  said,  *<I 
believe  it  may  be  laid  down  as  an  undeniable  fact  that  the  clerks  of  the 
different  courts  of  the  late  Territorial  Government  were  in  the  constant 
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habit  of  acting  by  ^^vkty^  wbezever  tbeir  convenieDce  leqniied  it. 
l^e  some  praettco  bM  ]>reYmtM  under  the  State  G^rerniaeiit,  Trithom 
its  legaMty  or  propriety  hayittg  been  ever  before  called  in  questtoii.  it 
has  thoa  been  a  costom  coeval  with  the  American  GovemneDt  of  tiM 
coimtry,  and  even  were  we  to  allow  that  it  originated  m  esror,  tli« 
maxim  would  then  (if  in  any  ease)  apply^  commimia  error  faoU  jus. 

*^I  am  of  opinion,  with  Judge  Martin,  that  thiB  costom  haa  been  sanc- 
tioned by  the  Legislatitre  in  the  act  (1817)  relative  to  deputies  oi 
officers  of  our  courts."    10  M.  156, 157. 

Article  782  of  the  Code  of  Practice  sanctions  this  custom ;  and  tiie 
act  of  1857,  relied  on  by  the  counsel  for  applicant,  extends  rather  than 
limits  the  authority  and  powers  of  deputy  clerks  in  the  parish  of 
Orleans:  *^That.in  the  absence  or  sickness  of  the  clerks  of  the  several 
courts  of  the  parish  of  Orleans,  their  respective  deputies  may  sign  all 
orders  and  issue  all  writs,  which  the  clerks  themselves  may  issue." 
Acts  of  1857,  p.  155. 

We  are  of  opinion  that;  the  opposition  to  the  oceount  was  not  an 
abandonment  of  the  Bait  instituted  in  the  Fourth  Court,  in  the  seose  of 
wticle  3485  of  the  Civil  Code. 

In  regard  to  the  third  gmund,  that  an  indorser  is  not  an  obligor  in 
9olido,  we  did  not  decide  that.  In  examining  tlie  record,  we  were  led 
uito  error  of  fact,  from  the  manner  in  which  the  note  with  the  signa- 
tures of  the  parties  to  it  was  copied  in  the  transcript.  The  names  ot 
nil  the  parties — Gordon,  Avigno  and  Marigny — were  copied  directly 
under  the  note,  under  each  other,  and  we  fell  into  error  in  supposing 
they  were  all  makers.  What  was  said  on  this  point,  however,  was 
obiter^  and  was  only  suggested  as  an  additional  reason  for  the  opinion 
rendered. 

The  rehearing  is  refused. 


No.  2684.— Palls,  Howrll  &  Co.  ff,  Thoms  dt  Powell. 

A  witness  on  the  stand  can  not  be  compelled  to  prodnoe  a  private  letter  aboat  whlcli  be  Is  being 
Interrogated,  although  it  is  alleged  that  it  goes  to  show  that  the  draft  pleaded  in  reconven- 
tion do*s  not  belong  to  the  defendants. 

Where  suit  has  been  filed  and  afterwards  a  transfer  of  the  claim  is  made  on  the  record  to 
another  party,  the  defendant,  to  enable  him  to  plead  in  reconvention  a  draft  accepted  by 
Um  original  platntifb,  which  he  holds,  most  show  that  he  aoqoired  the  draft  before  ho 
xecelTed  notioo  of  the  transfer. 

APPEAL  from  Fifth  Judicial  District,  parish  of  East  Feliciana. 
FoMiyj  J.    McYea  &  Hunter,  for  plaintiffs  and  appellants:    MeVea 
<t  KWxmmej  for  defendants  and  appellees. 

Tallifssuo,  J.  The  defendants,  engaged  in  planting  in  the  year 
1867,  became  indebted  to  the  plaintiffs,  who  were  their  merchants  and 
factors,  in  the  Bum  of  $1290,  as  stated  in  their  account.  A  large  portion 
of  this  account  is  made  up  of  the  usual  plantation  supplies  necessaiy 
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in  the  making  of  a  crop.  Some  dieagreoment  having  arisen  between 
the  parties,  the  plaintiffs,  in  the  month  of  September  of  that  year,  took 
out  a  writ  of  sequestration,  and  caused  the  crop  of  defendants  to  be 
seized  and  taken  possession  of  by  the  sheriff,  and  prayed  judgment  for 
the  amount  of  the  account,  and  that  the  crop  be  sold  to  pay  the  debt, 
interest  and  costs.  Tlio  defendants  released  tlie  seizure  by  entering 
into  bond,  and  answered  by  a  general  denial,  and  set  up  a  reconven- 
tionol  demand  of  $1500  against  the  plaintiffs,  for  which  they  prayed 
judgment,  with  interest,  etc.  This  answer  and  reconventional  demand 
was  filed  in  February,  1668,  and  afterwards,  on  the  eleventh  of  October 
of  the  same  year,  the  defendants  again  filed  their  plea  in  reconvention, 
lin^iting  their  demand,  however,  to  $825,  with  interest  specified,  and 
describing  their  claim  to  be  the  amount  of  a  draft  drawn  by  one  of  the 
firm  of  Falls,  Allison  &  Co.,  in  Februarj-,  1867,  upon  and  accepted  by 
that  firm,  payable  on  the  first  of  November  ensuing,  which  draft  the 
defendants  averred  they  were  the  owners  of.  The  firm  of  Falls,  Howell 
&  Co.,  it  seems,  were  the  successora  of  Falls,  Allison  &  Co.,  the  plain- 
tiff^. On  the  eleventh  of  October,  1869,  Charles  Pleasants  intervened, 
claiming  to  be  the  owner  of  the  debt  for  which  the  defendants  were 
sued,  a^d  he  prayed  judgment  against  them  as  in  the  original  petition. 

The  case  was  tried  before  a  jury,  whose  verdict  rejected  two  items 
of  the  account,  and  found  in  favor  of  the  plaintiffs  for  the  remaii^der,. 
and  allowed  the  defendants  their  reconventional  demand,  founded  on 
the  draft. 

From  the  judgment  predicated  upon  the  finding  of  the  jury  the 
plaintiffs  appeal. 

The  plaintiff^  reserved  two  bills  of  exceptions  during  the  progress  oi 
the  trial ;  one  to  the  admission  of  the  reconventional  demand,  on  the 
ground  that  it  was  not  explicitly  set  out,  and  that  it  came  too  late. 
The  other  was  to  the  refusal  of  the  court  to  order  the  production  of  a 
certain  letter  in  the  possession  of  a  witness,  concerning  the  contents  of 
which  the  witness  had  been  interrogated,  and  which,  as  alleged  by 
plaintiffs,  went  to  show  that  the  draft  pleaded  in  reconvention  did  not 
belong  to  the  defendants. 

We  do  not  see  that  these  exceptions  were  well  taken.  The  natore  o# 
the  demand  set  up  in  reconvention  was  clearly  set  out,  and  in  time  to 
be  passed  upon  in  the  decision  of  the  case.  The  witness  refused  to 
produce  the  letter  for  the  reason  that  it  was  a  private  one,  in  which, 
we  think,  he  was  properly  sustained  by  the  court.  jBesides,  the  eon- 
tents  of  the  letter,  as  they  are  represented  by  the  plaintiffs,  pould  have 
availed  them  nothing  if  the  letter  luid  been  introduced,  for  the  transfer 
of  the  draft  seems  clearly  established,  by  the  express  authority  of  the 
owner  of  the  draft  to  his  attorneys  to  sell  it,  and  the  testimony  of  one 
of  the  plaintiffs  that  he  bought  it. 

The  solution  of  this  controversy  depends  solely  on  questions  of  fhct» 
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the  most  matorial  of  whidi  is,  had  the  defendants  knowledge  of  the 
tranefer  of  plaintiffs'  claim  to  Pleasants  before  the j  aoqoirod  the  owner* 
ship  of  the  draft  Y  The  ovidenco  on  this  point  is  somewhat  confused,  but 
from  the  whole  we  are  not  inclined  to  adopt  the  view  taken  of  it  by  the 
jary  and  the  judge  a  quo.  The  authority  given  to  the  defendants'  attor- 
ney to  sell  the  draft  is  contained  in  a  letter  written  from  Shelbyville, 
Keotucky,  on  October  9, 16G8.  The  letter  was  received  on  the  sixteenth 
of  that  month.  The  defendant  says  in  his  testimony  that  the  transfer 
of  the  plaintiffs'  claim  to  Pleasants  was  first  made  known  to  him  on 
ib»  day  the  roconventional  demand  was  filed,  and  this  is  shown  to* 
have  been  the  twelfth  of  Octobor,  18G8.  The  letter  is  introduced  to 
show  the  authority  to  sell.  Defendant  says  that  he  owned  this  draft 
some  weeks  previous  to  the  time  the  roconventional  demand  was  filed. 
But  here  is  a  discrepancy  in  the  facts.  The  statements  of  the  defendant 
are  at  variance  with  the  dates  which  he  has  to  rely  upon.  We  think 
these  more  to  be  depended  upon  than  his  memory,  which  may  be  in 
fimlty  and  therefore  conclude  that  he  acquired  the  draft  after  notice  to 
him  of  the  transfer  to  Pleasants. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  so  far  amended  as  to  reject  the  defendant's  recon- 
veational  demand,  founded  upon  the  draft  for  $825,  and  the  interest 
daimed  upon  its  amount,  and  that  in  all  other  respects  the  judgment 
be  affirmed,  the  defendant  and  appellee  paying  costs  of  tliis  appeal. 

Mr.  Justice  Howell  recused. 


No.  2265. — Succession  of  George  Kaiser.— -ClaudeL;  Administrator,. 
V,  Thomas  Edwards  Wilson. 

A  formal  decree  of  a  competont  conr^  will  protect  the  purchaser  of  property  at  probate  aale,  and 
be  can  not  set  np  in  defense,  to  a  demand  to  comply  with  his  bid,  that  there  being  minor 
lictai  intansted,  the  sale  should  haye  been  authorised  by  a  flunily  meeting.  Snch  defense- 
if  available  at  all,  most  be  urged  ag&init  tho  administrator's  tablcan. 

APPEAL  firom  Second  District  Court  of  Now  Orleans.    DuplanUer,  J; 
(acting.)    Cotton  d;  Levy,  for  appellants.    Buvigjieaud  d:  Tissotj 
for  appellees* 

TAi«iAFERno,  J.  Wilson,  llio  defendant,  liaviug-  become  the  pur- 
chaser at  a  probate  sale  of  certain  property  of  the  succession  of  Kaiser, 
waa  proceeded  against  by  the  administrator  in  a  rule  to  show  cause 
why  be  should  not  be  decreed  to  comply  witli  tlio  terms  of  sale.  Ho 
answered: 

Jirsi— That  the  necessity,  conditions  or  t(»rms  of  salo  were  not 
advised  by  %  fiunily  meeting  of  the  minor  children  of  Kaiser. 

SeoBihA    That  the  debt  for  the  payment  of  which  the  order  of  sale 

( obtained  is  not  a  debt  of  the  succession  or  community,  but  one 

straeted  by  the  widow  of  George  Kaiser,  individually,  after  the 
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^teafth  ai  hxff  kii4>aad;  that  tlw  other  doUtii,  whidi  are  the  vemlt  «f 
the  aAministratura  taken  by  Claii4eL,  tlie  adanalrtwtar,  am  be  caailjr 
fifttUfied  eut  of  tlie  vevemies  4yf  the  property. 

The  tutrix  of  the  minor  hoi»  of  BLtaaer  interveaecly  «■&  jciBml  the 
od^tidieatee  in  hk  ddlense,  allegrng  that  tho  sale  of  the  ptopeitf  ifru 
ordered  witho«t  citation  or  notice  to  her  as  tatrhc ;  tiial  tite  4ehte  t» 
entiftfy  which  the  sate  was  ordered  were  debts  of  the  nuioss,  and  for 
which  they  coald  only  be  sned  in  the  proper  court  of  the  pasiah  of 
Avoyelles,  where  they  reside ;  that  the  debt  of  dandel,  the  adastnii- 
tratiH',  if  owin^  at  all,  is  doe  by  the  ioterve&or  and  her  pnwcat 
husband,  and  not  by  the  saccession  of  Kaiser* 

Judgment  was  rendered  against  the  defendant,  orderiag  a  eoaspliaaee 
ou  his  part  with  tlie  terns  on  which  he  parohased  the  property.  The 
defendant  alone  appeals. 

Tlic  defendant,  we  think,  has  ihtled  to  show  safficiont  gronnds  to 
release  him  from  his  obligation  to  comply  with  tJie  conditions  of  the 
sale  at  which  ho  became  the  pnrcbaser  of  the  property.  The  sale  was 
iiuulc  under  a  formal  decroo  of  the  proper  court,  and  according  to  the 
provisions  of  law.  It  has  been  frequently  decided  that  under  snch 
sales  the  purchaser  is  protected.    C.  C.  2586,  2601 ;  6  R.  471 ;  1  An.  29. 

Tho  objections  set  up  by  tho  defendant  seem  more  properly 
terA,  which  the  heirs  and  otliers  having  an  interest  in  tiie 
miglit  urge  upon  the  presentation  of  the  admiaistiatM*^  tableau. 

It  is  therefore  ordered,  adjudged  and  decreed  that  tho  jadgment  of 
8S  ini  the  district  court  be  affirmed,  with  costs  in  both  courts. 

I  46    496  =1^-- 

22    176 

illl  No.  2785.— Statk,  or  rel.  D.  M.  Sharp  ahd  D.  Q-ellek,  v.  Judge  ok 

176 

03 
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j^  ^2  THE  Sixth  District  Court  fob  the  Parish  op  Orleans. 


A  bill  of  ezcepUont.  tekon  from  tho  niling  of  the  Judge  dUmlBsing  ma  iotorventton,  eaa  aoi  be 

cxamiucd  ou  appeal  fit>m  a  final  jadgmeni  between  the  original  ptftlea,  and  a  witt  of 

mandunufl  will  not  lie  to  compel  the  judge  a  quo  to  algn  such  bUls. 
lu  ail  oUachment  suit,  where  the  property  attached  hat  been  aold,  and  the  procoeda  thereof  ace 

in  the  custody  ol  the  sheriif,  a  third  psrty,  on  dlsdoslng  an  Interest  that  entitte  hlin  to 

^>poal  irom  the  Judmnent  in  fiiTor  of  the  attaching  creditor,  ahonld  be  alloirad  to  *>  so  on 

giving  bond  in  an  amount  fixed  by  the  judge. 
In  fixing  the  amount  ot  the  b  nd,  reference  should  be  had  to  the  lunount  of  costs  for  wMeh  Uic 

third  party  appellant  would  be  liable,  together  with  tho  possible  amonnt  of  dmu^itm  tm  esse 

ot  flrivolous  appeal. 
If  a  bond  is  tendered,  which  is  not  sulflcient  in  amount,  the  Judge  should  fix  the  amount, 
lu  case  the  judge  refases,  the  Supreme  Court  will,  on  appticalion,  fix  the  aaoast  of  the  bead. 

and  issue  a  mandamus  directing  the  judge  to  gnat  •  raqpeniive  spfML 

A  PPLTCATION  for  Writ  of  Mandamus.      Roselius  &  PMHps  and 
J\,  Hornor  dt  Benedict  for  relators.     W,  H,  Cooky,  Judge. 

Howell,  J.  The  relators  allege  that  in  tlie  snit  of  Win.  Biehnd  r. 
Lew.  Lane  et  al.,  No.  1176  cm  tho  docket  of  the  Sixth  Diatriet^  for  the 
parish  of  Orleans,  an  attaehment  issued  against  the  do^endaaka,.  who 
are  non-residents,  and  the  property  of  relators  was  attached,  and,  apoa 
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an  ex  parte  order,  was  sold,  and  the  proceeds,  over  seventeen  thousand 
dollars,  are  now  in  the  hands  of  the  sheriff;  that  relators  were  made 
parties  defendants  in  said  suit,  and  the  sale  of  said  property  from  the 
defendants  to  relators  asked  to  be  declared  fraudulent  and  simulated ; 
that  tiie  relators  filed  an  answer  to  said  suit,  setting  up  ownership  in 
and  possession  of  si4d  property,  and  praying  that  the  same  be  restored 
to  tliem  ;  that  they  obtained  a  commission  and  the  delay  necessary  to 
take  the  testimony  of  witnesses  in  the  State  of  Kentucky,  but  before 
the  return  thereof,  on  the  expiration  of  the  delay  granted,  the  case  was 
called  for  trial,  when  they  moved  for  a  continuance,  on  the  ground  that 
said  delay  had  not  expired,  which  motion  was  overruled,  and  the  trial 
proceeded  with;  that  the  plaintiff,  after  he  commenced  reading  his 
petition,  moved  to  discontinue  the  case  as  to  the  relators,  to  which  they 
objected  that  they  were  entitled  to  a  restitution  of  their  property ; 
bat  this  objection  was  overruled,  and  relators  were  dismissed,  to  both 
of  which  rulings  they  reserved  bills  of  exception,  which  were  allowed, 
but  afterwards  tlie  judge  refused  to  sign  them,  on  the  ground  that 
relators  had  no  right  ''  to  take  these  bills,  as  the  suit  was  dismissed 
as  against  them." 

The  suit  was  tried  as  to  the  defendants  in  the  attachment,  and  judg- 
ment rendered  for  over  seven  thousand  dollars,  with  privilege  on  the 
property  attached,  being  the  property  of  relators. 

From  this  judgment  relators,  as  third  persons,  asked  for  a  suspensive 
appeal,  upon  oflering  a  bond  for  five  hundred  dollars,  which  the  judge 
refused,  and  they  now  ask  for  a  writ  of  mandamus,  directing  said  judge 
to  sign  tlie  two  bills  of  exception  and  grant  a  suspensive  appeal  from 
the  final  judgment  against  the  defendants,  Lew.  Lane  et  al. 

The  judge  answers  that  he  refused  to  sign  the  bills  of  exception  for 
the  reason  stated  by  the  relators,  tliat  the  suit  having  been  dismissed 
as  to  them,  they  were  no  longer  before  the  court  as  parties  defendants, 
the  plaintiff  having  the  undoubted  right  to  dismiss,  as  they  made  no 
reconventional  demand,  and  the  prayer  of  their  answer  being  respon- 
sive to  the  allegations  of  the  petition;  and  that  he  refused  the 
suspensive  appeal  for  the  reasons :  First — That  the  petition  of  appeal 
presented  by  the  relators,  as  third  parties,  disclosed  no  appealable 
interest  in  them,  it  not  being  shown  that  their  interest  exceeded  five 
hundred  dollars.  Second — That  the  prayer  of  the  petition  for  appeal 
was  not  in  the  form  required  by  law,  as  it  fixed  the  amount  of  the 
appeal  bond  and  the  return  day,  when  the  law  imposed  these  duties  on 
the  judge.  And,  Third^-The  bond  tendered  was  totally  insufficient  in 
amount,  it  being  known  to  him  that  the  costs  already  incurred  were 
very  largo,  a  statement  of  which,  exceeding  three  thousand  dollars,  is 
annexed  to  the  answer. 

We  think  the  judge  did  not  err  in  refusing  to  sign  the  bills  of  excep- 
tion, as  the  rulings  to  which  they  were  taken  can  not  be  reviewed  on 


Digitized  by  VjOOQIC 


178  SUPREME  COURT  OP  LOUISIANA, 

state,  ex  reL  fiOuop  and  Oellen,  t.  Jadge  of  Sixth  Dittrlot  Oonrt 

the  appeal  which  the  relators  arc  seeking  to  take  from  the  judgment 
against  the  defendants  in  the  attachment.  The  judgment  of  dismissal 
is  a  final  judgment,  and  if  the  relators  are  aggrieved  by  it,  thej  can 
have  it  reviewed  only  on  appeal  from  it  directly,  and  not  by  bills  of 
exception  on  appeal  from  another  judgment  against  other  parties.  If 
an  appeal  had  been  taken  from  the  judgment  of  dismissal,  the  judge 
should  have  signed  the  bill  of  exceptions  taken  to  the  refusal  to  grant 
a  continuance  -,  but  that  bill  would  be  useless  without  an  appeal  from 
the  judgment  of  dismissal. 

The  reasons  given  by  the  judge  do  not,  however,  justify  his  refusal 
to  grant  the  appeal  asked  for  by  the  relators  as  third  persons. 

First — The  record  clearly  discloses  an  appealable  interest  in  the 
relators ;  for  the  plaintiff  made  them  a  party  in  order  to  annul  the  sale 
to  them  of  property  worth  several  thousand  dollars.  The  dismissal  of 
this  portion  of  plaintiff's  demand  did  not  change  the  nature  of  the 
sale  attacked,  nor  obliterate  the  allegation  or  charge  implying  a  sale 
and  title.  In  this  respect  this  casQ  differs  from  that  of  the  State,  ex 
rel.  Schwab,  t;.  Judge  of  the  Second  Judicial  District. 

Second — The  form  of  the  prayer  for  the  appeal  was  not  binding  on 
the  judge.  The  law  makes  it  his  duty  to  fix  the  amount  of  the  bond, 
and  name  the  return  day,  whether  mentioned  in  the  prayer  or  not. 
It  was  his  right  to  correct  these,  if  wrong  in  the  prayer.  A  judge 
is  not  compelled  to  grant  everything  prayed  for,  or  in  the  precise 
form  asked. 

Third — As  the  record  shows  that  the  funds  in  controversy  are  in  the 
court,  the  case  is  similar,  in  some  respects,  to  that  of  the  Fashion  case, 
10  An.  945,  and  a  bond  for  one-half  over  the  amount  ot  the  judgment 
is  not  required. 

It  is  presumed  that  the  costs  in  the  lower  court  were  secured  by  the 
plaintiff  upon  instituting  his  suit.  If  the  relators,  as  third  persons, 
should  succeed  on  appeal,  no  judgment  for  any  sum  could  bo  rendered 
against  them,  and  for  any  costs  which  they  might  have  to  pay  as 
appellants,  they  would  have  recourse  upon  the  parties  cast.  If  unsuc- 
cessful on  appeal,  the  judgment  would  be  affirmed,  and  tlicy,  being 
third  persons,  condemned  to  pay  only  the  costs  occasioned  by  their 
intervention  as  appellants,  that  is,  costs  arising  upon  and  after  their 
petition  for  appeal,  and  also  damages,  if  the  appeal  should  be  frivolous, 
lu  the  cases  in  4  An.  3,  and  13  An.  417,  the  appeal  was  taken  by  parties 
to  the  suit,  not  by  third  parties,  who  do  not,  by  appealing,  become 
liable  for  the  costs  in  the  original  suit,  any  more  than  for  the  principal 
of  the  judgment. 

As  above  remarked,  tlie  sum  mentioned  in  the  prayer  for  an  appeal 
did  not  bind  the  judge.  The  tender  of  a  bond  and  petition  evidenced 
the  willingness  of  the  relators  to  give  a  bond,  and  it  was  in  the  province 
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of  the  jndge  to  grant  an  order  jixing  the  bond  in  sach  sam  as  he  might 
consider  safficient. 

Taking  into  view  the  amount  for  which  judgment  was  rendered,  and 
the  possibility  of  a  frivolous  appeal,  and  the  costs  for  which  relators 
may  be  liable,  we  think  a  bond  in  this  case  for  one  thousand  dollars 
safQcient. 

It  is  therefore  ordered  that  the  mandamus  herein  be  made  peremp- 
tory, and  the  jndge  a  quo  directed  to  grant  a  suspensive  appeal  to 
relators  upon  their  giving  a  bond  according  to  law  for  one  thousand 
dollars. 


No.  2787.— Same  v.  Same. 

Howell,  J.  This  is  an  application  for  a  writ  of  mandamus  directing 
the  jndge  of  the  Sixth  District  Court  for  the  parish  of  Orleans  to  grant 
the  relators  a  suspensive  appeal  from  the  final  judgment  in  the  case  of 
Enoch  Smith  &  Whitney  v,  W.  T.  Lane  et  al.,  and  is  based  on  the 
same  state  of  &cts  as  that  in  the  application  of  the  same  parties  first 
described,  and  for  the  reason  therein  assigned  : 

It  is  therefore  ordered  that  the  mandamus  herein  be  made  peremp- 
tory, and  the  judge  a  quo  directed  to  grant  a  suspensive  appeal  to 
relators  upon  their  giving  a  bond  according  to  law  for  one  thousand 
dollars. 


No.  27dG.— Same  v.  Same. 

IIowELL,  J.  This  is  an  application  for  a  writ  of  mandamus  direct- 
ing the  judge  of  the  Sixth  District  Court  for  the  parish  of  Orleans  to 
grant  a  suspensive  appeal  to  the  relators  from  the  final  judgment  in 
tho  case  of  Wm.  W.  Fisher  et  al.  v,  L.  H.  Lane  et  al.,  the  answer  to 
which  shows  that  the  appeal  had  been  granted  prior  to  tho  issuance  of 
the  mle  nisi  from  this  court. 

The  relators  have  thus  imposed  unnecessary  labor  on  this  court, 
whoso  attention  is  due  to  those  who  have  real  cause  for  complaint. 

It  is  therefore  ordered  that  the  ax)plication  be  dismissed,  with  costs. 


No.  2723. — Phillip  Wiederbcht  v.  Michael  Biegel. 

Wkero  the  cvidenoe  of  the  il%int!ff,  as  a  witness,  Is  neratived  by  that  of  the  defondant^ 
Jodgment  will  be  gtvan  lo  acoordaooe  with  tho  weight  of  testimony  ot  other  witnesses  and 
tho  snirounding  circnmslances  of  the  case, 

APPEAL  from  Sixth  Judicial  District,  parish  of  Tangipahoa.  MUs,  J. 
J,  JS.    Wilson  and   B,    ds   H,  Man-y  for  plaintiff  and  appelleo. 
r.  G,  Davidson^  for  defendant  and  appellant. 

Tauafebbo,  J.    In  this  case  suit  is  brought  on  a  promissory  note^ 
made  by  Biegel,  the  defendant,  in  favor  of  the  plaintiff,  for  $7^,  with 
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interest  at  eight  per  cent,  per  annum  from  date,  fifteenth  of  May, 
1868.  The  defense  is,  that  the  note  sued  on  was  given  in  renewal  ot 
one,  the  consideration  of  which  was  Confederate  money.  The  plain- 
tiff obtained  judgment,  and  the  defendant  appeals. 

Suit  was  brought  on  the  first  note  which  the  defendant  gave  the 
plaintiff.  It  was  dated  January  1,  1862,  and  made  payable  one  year 
after  date.  This  suit  was  compromised  by  the  parties,  in  May,  1868, 
and  the  note  now  sued  on  given.  The  only  evidence  bearing  directly 
on  the  consideration  of  the  note  first  given,  is  that  of  the  parties 
themselves,  and,  as  not  unfrequently  happens  where  plaintiff  and 
defendant  confront  each  other  under  oath  in  a  court  of  justice,  their 
testimony  is  antipodal.  In  this  case  we  think  the  scale,  so  nicely 
balanced,  is  turned  in  favor  of  the  plaintiff,  by  facts  stated  by  some  ol 
the  witnesses,  and  from  the  fact,  also,  that  the  note  sued  on  was  given 
in  a  compromise  of  the  previous  litigation  between  the  parties,  and 
which  might  form  a  valid  consideration.    C.  C,  article  3045. 

It  is  therefore  ordered,  adjudged  and  decreed  tliat  the  judgment  of 
the  district  court  be  affirmed,  with  costs  in  both  courts. 


No.  2680. — B.  P.  Fort,  Administrator,  v,  J.  L.  Delee  and  J.  C.  Beilt. 

An  obligation  to  pay  money  to  one  of  .two  persons  named,  on  a  day  fixed,  although  it  contains 
stipulatlona  authorizing  execution  to  issue  in  case  it  is  not  promptly  paid  at  maturity,  fUls 
under  the  denomination  of  promissory  notes,  and  is  prescribed  by  five  years.    21  An.  131. 

APPEAL  from  District  Court,  parish  of  East  Feliciana.    Posey,  J. 
McVea  &  Kilbourne,  for  plaintiff  and  appellant.     Cross  iSc  Hardee 
and  BcLce,  Foster  &  E.  T,  Merrick,  for  defendants  and  appellees. 

Howell,  J.  This  suit  is  brought  on  the  following  written  instru- 
ment, designated  a  '^  bond'' : 

'*l8aac  Wall,  use  of  al.  ^  No.  221. 

V,  >  Seventh  District  Court, 

John  L.  Dclec.       )  East  Feliciana. 

On  the  first  day  of  February  A.  D.  1862,  we,  John  L.  Delee,  as 
principal,  and  Joseph  C.  Heiley,  as  security,  promise  to  pay  to  Greorge 
Williamson,  attorney  for  the  estate  of  Mrs.  Elizabeth  H.  Dickson, 
deceased,  or  to  his  order,  or  to  H.  Skipwith,  clerk  of  the  Seventh 
District  Court  for  the  pai'ish  of  East  Feliciana,  the  sum  of  two  thousand 
four  hundred  and  eighty-eight  dollars  and  ninety-one  cents,  witli 
interest  thereon  at  the  rate  of  seven  and  one-half  per  cent,  from 
February  1,  1861,  until  paid,  and  the  costs  of  protest  of  a  certain 
draft  drawn  by  said  Delee,  in  favor  of  said  George  Williamson,  for 
non-acceptance  and  non-payment. 

This  bond  is  given  after  waiver  of  seizure  and  advertisement  and 
delays  and  notices,  and  all  the  formalities  consequent  upon  a  process 
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of  a  fieri  /ados,  and  is  intended  by  us  to  have  the  fall  force  and  bind- 
ing efiect  of  a  twelve  months^  bond ;  and  we  further  bind  ourselves 
that  in  case  of  non-payment  at  maturity  we  will  not  resist  a  fieri 
facias  issued  upon  this  bond  as  a  twelve  months'  bond  for  and  on 
account  of  any  irregularities  or  want  of  formality  in  the  drawing, 
making  or  taking  of  the  same. 

Signed,  sealed  and  delivered  this  twenty-seventh  day  of  March,  A. 
D.  18G1,  at  Clinton,  in  the  parish  of  East  Feliciana,  State  of  Louisiana. 

Witness :  J.  L.  Delee  [Seal.] 

James  W.  Doyle.  Joseph  C.  Reilet  [Seal.] 

Filed  March  27,  1861.  H.  Skipwith,  Clerk." 

Among  other  exceptions  and  defenses  set  up,  the  prescription  of  five 
years  was  pleaded,  which  the  judge  a  quo  sustained. 

The  document  was  not  given  for  the  price  of  property  sold  by  the 
sheriff  on  twelve  months^  credit,  but  to  prevent  the  issuance  of  an 
execution  in  the  case  of  Wall  v.  Delee,  and,  if  paid  at  maturity,  to 
extinguish  the  debt  evidenced  by  the  judgment.  It  contains  an  uncon- 
ditional promise  to  pay  a  specified  sum,  on  a  day  fixed,  to  one  of  two 
persons  named,  or  to  the  order  of  one  of  them,  and  comes  within  the 
description  of  instruments  mentioned  in  article  3505  C.  C,  and  act  of 
1852,  as  prescribed  in  five  years.    6  An.  224;  21  An.  121. 

Judgment  affirmed. 


No.  1503.— J.  B.  Sanarens  &  Co.  v.  H.  M.  True  et  al 

TSie  goodB  of  A  sab-lessee  on  the  leased  premises  are  only  liable  to  seizure  for  the  rent  that  is 
past  dne.  A  lessor  can  not  hold  the  sab-lessee  for  rent  that  is  not  yet  dae,  unless  he  show 
an  aasumpslt  of  the  lease. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  Thiard,  J. 
E.  C.  Gmllet  and  Collens  &  Wooldridge,  for  plaintiff  and  appellant. 
B.  JEgan  and  Cotton  dc  Levy,  for  defendants  and  appellees. 

Wtlt,  J.  The  plaintiffs  have  appealed  from  a  judgment  dismissing, 
on  a  rule,  the  writ  of  provisional  seizure  sued  out  by  them,  under 
which  the  property  of  the  defendant,  H.  M.  True,  was  seized. 

They  allege  they  leased  to  Benjamin  F.  Smith,  by  notarial  act,  their 
door,  blind  and  sash  factory,  in  the  city  of  New  Orleans,  from  the 
sixteenth  of  February,  1867,  to  the  thirty-first  of  August,  1869,  for  the 
monthly  rent  of  $250,  evidenced  by  notes  drawn  to  the  order  of  and 
indorsed  by  H.  L.  Fulkerson,  and  payable  monthly.  "  That  on  tlie 
eighth  of  June,  1867,  or  thereabouts,  Benjamin  F.  Smith  sold  his  said 
lease  and  interest  to  H.  M.  True,  Esq.,  who  took  possession  of  the 
same  on  the  same  day,  and  has  ever  since  carried  on  the  business." 

They  sued  Smith,  the  lessee  and  maker  of  the  rent  notes,  Fulkerson, 
the  indorser,  and  True,  the  occupant  of  the  premises,  in  soUdo,  for  the 
whole  amount  of  the  rent  under  the  contract  of  lease,  to  wit :  $6500^ 
of  which  onlv  the  sum  of  S250  was  then  due.  r^  i 
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The  prayer  of  the  petition  is  for  judgment  for  $250,  the  amount  of 

120    Mil        ^^®  ^°*  ^"®'  ^®**  *^^  ^^'  ^^^^  ®^^^*  P®^  ^°**  interest  from  thirty -first 

of  July,  1867,  together  with  lessor's  privilege  on  the  movables  on  the 

premises;  also,  for  judgment  against  the  defendants  m  witdo  for  the 
amount  of  the  rent  notes  to  become  due  at  the  end  of  each  calendar 
month,  from  the  first  day  of  August,  18C7,  to  the  thirty-first  day  of 
August,  1869,  conditioned  that  execution  do  issue  for  the  sum  of  $250, 
and  interest  at  the  expiration  of  each  month  due  and  unpaid  under 
said  lease.  The  petition  also  contains  a  prayer  for  a  writ  of  provi- 
sional seizure,  which  was  accordingly  issued,  and  the  movables  of  the 
defendant,  True,  found  on  the  premises,  were  seized. 

As  soon  as  the  writ  was  levied,  True  paid  into  court  the  amoaut  of 
the  rent  due,  with  interest  and  costs,  and  took  the  rule  herein  to  have 
tlie  provisional  seizure  set  aside,  and  his  property  released. 

The  principal  grounds  stated  in  the  rule  are,  that  there  was  no  rent 
due,  he.  True,  having  paid  into  court  the  amount  then  due }  also,  that 
his  property  was  not  liable  to  seizure  for  the  debt  of  the  other  defend- 
ant, there  being  no  privity  of  contract  between  himself  and  the 
plaintiffs  and  the  other  defendants. 

The  question  is,  was  the  defendant,  True,  entitled  to  have  his  prop- 
erty under  provisional  seizure  released,  after  paying  up  the  amount  of 
the  rent  due  Y  This  raises  tlie  question:  What  was  the  attitude  of  the 
occupant,  H.  M.  True,  to  the  lessors,  the  plaintiffs  ? 

If  he  was  merely  a  sub-lessee,  or  held  under  the  lessee,  Smith, 
without  assuming  or  engaging  to  discharge  the  rent  notes  made  by  the 
Irtter,  his  liability  to  the  lessor  was  only  to  the  extent  of  his  indebt- 
edness to  the  principal  lessee,  (C.  C.  2676),  and  his  movables  on  the 
leased  premises  were  only  subject  to  seizure  for  that  amount.  If  he 
occupies  this  position  in  the  case,  the  judge  did  not  err  in  setting  aside 
the  provisional  seizure. 

But  if  his  position  toward  the  plaintiffs  was  as  they  claim,  to  wit : 
having  bought  the  lease  from  Smith,  he  assumed  the  payment  of  all 
the  unmatured  rent  notes,  undoubtedly  the  judge  erred  in  dismissing 
the  provisional  seizure. 

After  examining  the  evidence,  we  Lave  arrived  at  the  conclusion 
that  the  plaintiffs  have  failed  to  prove  the  assumption  by  H.  M.  Tme 
of  the  rent  notes  executed  by  the  principal  lessee.  Smith. 

Not  having  assumed  the  unmatured  installments  for  rent,  his  prop- 
erty was  not  liable  to  provisional  seizure  therefor.  Having  paid  into 
court  the  full  amount  of  the  debt,  interest  and  costs  due  for  rent,  the 
defendant,  H.  M.  True,  very  properly  demanded  the  release  of  his 
property  from  provisional  seizure;  and,  in  our  opinion,  the  district 
judge  did  not  err  in  setting  aside  the  writ. 

It  is  therefore  ordered  that  the  judgment  appealed  fi-om  be  affirmed, 
with  costs. 

Rehearing  refused. 
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No.  1702.— J.  B.  Sanarens  &  Co.  v.  If.  M.  Tbue  et  al. 

Where  property  has  betii  proTlsiooally  Belied,  and  it  Is  afterwarda  aaoertalned  JadlolaUj  that 
It  was  not  sabject  to  the  provisional  ■eizure,  the  sheriiT  can  not  be  held  liable  on  aoooont 
of  the  InsoiBclenoy  of  the  security  on  the  release  bond  given  by  the  ownor  of  the  propertr. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  TMardj  J. 
E,  V,  GuilUi  and  Collens  <&  Wooldridge^toT  plainti£fis  and  appellees. 
B,  Egan  and  Cotton  <&  Levy,  for  defendants  and  appellees.  Hat/s  d; 
^^eir,  for  Hays,  sheriff,  defendant  and  appellant. 

Wylt,  J.  Hurry  T,  Hays,  sheriff,  has  app -iled  from  a  judgment 
making  him  personally  liable  for  releasing  on  bond,  without  sufficient 
securities,  to  H.  M.  True,  his  property  provisionally  seized  by  the 
plaintiffo.  In  the  case  of  the  same  title  (No.  1503)  just  decided,  we 
held  that  the  property  released  was  not  liable  to  the  provisional  seizure 
under  which  it  was  held  by  the  sheriff,  and  the  writ  was  set  aside. 

The  slieriff,  therefore,  is  not  liable  on  account  of  the  insufficiency  of 
the  sureties  on  release  bond,  given  by  the  owner  of  the  property. 

It  is  therelore  ordered  that  the  judgment  of  the  court  a  qua  be 
annulled,  and  it  is  ordered  that  there  be  judgment  for  the  appellant, 
and  that  plaintiffs  pay  all  costs. 

Rehearing  refused. 


No.  18G9.-^.  B.  Sanarens  &  Co.  v.  H.  M.  True  et  al. 

The  aberUr  oan  not  be  made  liable  lor  hsTlng  released  property,  provisionally  seized,  without 
soffident  seonrity,  where  it  is  shown  by  a  Judicial  decree  that  the  property  released  was  not 
liable  to  the  pKOTlslonal  seizors. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  ThSard^  J. 
Hays  iSf  Neto,  for  the  sheriff,  appellant.  CoUens  dt  Wooldridge, 
and  Quillet  dt  Murphy,  for  plaintiff  and  appellee.  FeUovn  dt  Mills,  and 
A,  Bohertj  for  defendants  and  appellees. 

Wylt,  J.  George  W.  Avery,  sheriff,  has  appealed  from  a  judgment 
renderiDg  him  personally  liable  for  releasing,  on  bond,  without  good 
and  solvent  securities,  to  H.  M.  True,  his  property  provisionally  seized 
by  the  plaintiffs. 

In  the  case  of  the  same  title,  No.  1503,  just  decided,  we  held  that  the 
property  released  to  its  owner;  was  not  liable  to  the  provisional 
seizure  sued  out  by  the  plaintiffs,  and  the  writ  was  set  aside.  It  is 
then  quite  immaterial  whether  the  bond,  taken  by  the  sheriff,  on 
releasing  the  property  to  H.  M.  True,  was  good  and  sufficient;  the 
plaintiffs  having  no  claim  on  the  property,  have  no  interest  in  the 
bond  representing  it. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  annulled,  and  it  is  ordered  that  there  be  judgment  for  the 
appellant ;  plaintifb  paying  costs  in  both  courts. 

Behearing  refused. 
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No.  2711. — ^M.  Frank  r.  D.  C.  Hardee. 

A  piiTohMer  of  r:«L  estate  aBsnmed  the  payment  of  certain  mortgage  notes  as  a  part  of  the 
price.  He  afterwards  obtained  from  the  holder,  by  an  instrument  1  <  writing,  an  extension 
of  the  time  of  their  payment.  Held— That  the  extension  of  time  of  payment  of  t&e  notes 
by  a  contract  in  writing  was  not  a  novation  of  the  notes  snd  mortgage. 

The  averments  in  an  exception  which  has  been  taken  as  an  answer  to  the  merits,  sre  Jndieisl 
admisalons,  which  binds  the  party  making  them,  and  judgment  may  be  rendered  on  sucU 
admissions,  on  motion,  without  a  regular  trial  on  the  merits. 

APPEAL  from  Fifth  District  Court,  parish  of  East  Feliciana.  Poiey^  J. 
Keman  &  Lyons,  for  appellee.    JT.  A,  Cross  and  J.  McVea^  for 
appellant. 

Wyly,  J.  In  1865,  the  defendant  bought  from  Mrs.  Jewell  a  honse 
and  lot  in  Clinton,  Louisiana,  assuming,  as  part  of  the  price^  the 
payment  of  certain  mortgage  notes,  bearing  on  the  property  held  by 
the  plaintiff,  the  original  vecdor.  He  subsequently  came  to  an 
agreement,  in  writing,  with  the  plaintiff,  in  which  it  was  stipulated 
that  after  paying  the  balance  due  on  one  of  the  notes  assumed  by  him,, 
he  was  to  have  an  extension  of  time  on  the  other  two,  so  as  to  make 
one-third  thereof  payable  November  1,  1866;  one-third  November  1, 
1867,  and  one-third  November  1,  1868;  the  plaintiff,  however,  was  to 
retain  the  mortgage  notes,  and  enter  credit  thereon  as  the  installments 
were  paid. 

The  defendant  fiiiled  to  comply  with  his  stipulations,  and  the 
plaintiff  instituted  this  proceeding  on  the  two  mortgage  notes  ta 
foreclose  the  mortgage,  and  to  recover  a  perisonal  judgment  against 
him. 

The  defendant  filed  what  he  terms  an  exception,  stating  that  the 
obligation,  arising  from  his  assumption  of  the  notes  had  been  extin- 
guished by  novation;  that  by  an  agreement  had  with  the  plaintiff 
subsequent  to  said  assumption,  the  nature  of  said  debt  had  been 
changed  by  extending  the  terms  of  payment  so  as  to  make  one-third 
thereof  to  fall  due  first  of  November,  1866,  one-third  first  of  November, 
1867,  and  one-third  first  November,  1868.  0:i  motion  of  plaintiff's 
counsel,  the  exception  was  taken  as  an  answer  on  the  merits;  the 
defendant  then  filed  an  amended  answer,  repeating  the  averment^  of 
the  exception,  and  setting  up  equities  in  favor  of  recovery  on  his 
obligation  arising  from  his  assumption  of  the  mortgage  notes. 

The  plaintiff  moved  to  strike  out  the  allegations  inconsistent  with 
the  exception,  and  for  judgment  on  the  judicial  admissions  contained 
in  the  exception  taken  for  an  answer.  The  court  granted  the  order  so 
far  as  to  strike  out  the  inconsistent  averments,  and  proceeding  to  trial 
on  the  merits,  gave  judgment  for  tho  plaintiff.  The  defendant  has 
appealed. 

An  examination  of  the  record  has  satisfied  us  that  there  is  no  merit 
in  the  defense.  The  agreement  extending  the  time  was  no  novation ; 
the  averments  of  the  exception  taken  as  an  answer,  were  judicial 
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admissions  safflcient  to  entitle  the  plaintiff  to  judgment  on  motion 
without  a  regular  trial  on  the  merits.  They  substantially  admitted 
the  liability  of  the  defendant,  but  averred  the  extension  of  the  terms 
of  payment  of  the  two  notes  till  the  first  of  November,  18G6,  first  of 
November,  1867,  and  first  of  November,  18G8.  When  the  plaintiff 
moved  for  judgment  in  conformity  to  the  terms  averred  by  the 
defendant,  there  ceaoed  to  be  any  issue  to  be  tried;  it  was  too  late  then 
to  ask  for  jury  trial  or  set  up  new  issues  -,  the  court  should  have  given 
judgment  on  motion.  4  R.  144;  5  R.  447;  4  An.  407;  11  An.  746;  20 
An.  137.  We  are  satisfied  that  this  appeal  was  for  delay,  ^nd  that 
there  is  no  serious  defense  to  the  case. 

The  plaintiff  has  asked  for  damages  for  frivolous  appeal,  and  we 
think  he  should  have  them. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed; 
and  that  the  plaintiff  recover  of  the  defendant  one  hundred  and  fifty 
dollars  damages  for  frivolous  appeal,  and  costs  of  both  courts. 


No.  1866.— Emily  L.  Shiff,  Tutrix,  v.  The  Succession  of  Alexander 
Lessees — Norbert  Soulie,  Intervenor. 

A  contract  between  a  planter  and  a  factor  or  commiatlon  merchant^  whereby  the  latter  binds 
himself  to  famish  the  necessary  supplies  for  the  working  of  the  plantation,  not  to  exceed  a 
specjfled  amoant*  and  to  receive  and  sell  the  products  of  the  place  for  the  benefit  of  th» 
planter.  Is  a  contract  of  agency  on  the  part  of  the  merchant,  which  terminates  at  the  death 
of  the  agent  By  the  death  of  the  agent,  in  such  a  case,  the  planter  is  absolved  from  all 
obligations  to  continne  the  contract,  and  the  heirs  of  the  agent  are  not  bound  on  the  contract. 
Snch  an  agreement  Is  personal,  and  not  heritable. 

Where  the  agent  of  a  planter  has  died,  and  the  snrvlTlng  wife  forms  a  commercial  partnership, 
•with  third  parttes,  who  assnme  the  contract  of  agency  which  was  terminated  by  the  death, 
of  the  agent,  it  was  held  by  the  conrt  that  the  rights  of  the  heirs  to  the  estate  of  their 
deceased  father  became  fixed  at  his  death,  and  that  ^e  surviying  wife,  in  her  capacity  of 
tutrix,  oould  not  bind  their  estate  for  liabilities  of  the  new  firm  growing  out  of  the  contract 
of  agency  which  terminated  at  the  death  of  their  fi»thc  r. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.  Buvig- 
neaud,  J.  L,  Castera  and  C,  Hunt,  for  intervenor,  appellant.  P. 
ff,  Morgan,  for  appellee. 

Taliaferro,  J.  This  suit  was  instituted  by  the  plaintiff  in  her 
representative  capacity  of  tutrix  to  her  minor  son,  sole  heir  of  her 
deceased  husband,  Edward  Shiff,  to  enforce  the  payment  of  $15,294, 
with  interest,  by  seizure  and  sale  of  certain  mortgaged  property  belong- 
ing to  the  succession  of  Alexander  Lesseps,  deceased,  and  to  Auguste 
Lesseps. 

Norbert  Sou1i6  intervened,  averring  that  he  is  the  owner  and  holder 
of  notes  against  the  succession  of  Alexander  Lesseps  and  Auguste  Les- 
seps to  the  amount  of  $46,201 ;  that  these  notes  are  a  part  of  the  same 
series  to  which  belong  those  held  by  the  plaintiff,  amounting  to 
$15,294,  and  which  she  is  aiming  to  enforce  the  payment  of;  that  all 
these  notes  are  of  the  same  date,  and  their  payment  secured  by  a  con- 
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■current  mortgage.  The  iQtervenor  alleges  tbat  from  the  proceeds  of 
the  crops  raised  on  the  plantations  mortgaged  he  has  not  received  his 
pro  rata  share  as  he  was  entitled  to  under  the  contract  between  the 
Lesseps  (father  and  son)  and  Edward  Shiff,  the  factor,  in  his  lifetime, 
of  the  Messrs.  Lesseps.  He  prays  that  the  claim  of  the  plaintiff  be 
rejected,  or  at  least  greatly  reduced,  and  that  he  have  judgment  against 
her  decreeing  that,  in  the  event  it  should  appear  that  plaintiff  has  any 
valid  claim  against  the  defendants,  the  same  bo  paid  over  to  him  to  the 
distent  of  $9067  93,  with  interest,  etc. ;  and  in  default  thereof,  that  he 
liave,  out  of  the  proceeds  of  sale  of  the  mortgaged  property,  the  said 
amount,  which  he  claims  to  be  due  to  him  from  the  estate  of  Alexander 
Lesseps  and  Auguste  Lesseps,  if  not  recovered  from  the  plaintiff. 

Auguste  Lesseps  also  intervened,  sustaining  the  position  assumed  by 
Norbert  Soulie,  and  concluding  with  a  prayer  analogous  to  his. 

The  defense  is,  that  the  claims  of  the  intervener,  if  valid,  are 
founded  on  transactions  between  him  and  other  persons,  to  which  the 
minor  was  not  and  could  not  be  a  party ;  that  if  the  intervener  have 
any  just  claim  against  the  succession  of  Edward  Shiff,  he  must  prose- 
cute it  in  tlie  regular  way ;  that  he  can  not  defeat  the  plaintiff's  right 
to  proceed  in  the  collection  of  the  mortgage  notes  belonging  to  the 
minor  by  setting  up  larger  claims  under  the  same  mortgage. 

There  was  judgment  in  the  court  below  in  favor  of  the  plaintiff  for 
the  amount  claimed,  with  an  order  that  the  mortgaged  premises  be 
seized  and  sold  to  pay  the  debt,  interests  and  costs,  and  that  the  inter- 
vention be  dismissed. 

From  this  judgment  the  intervener,  Soulie,  appealed 

We  learn,  fh>m  a  pretty  volnminous  record,  that  in  the  early  part  of 
the  year  1858,  the  Lesseps  (fiather  and  son),  to  secure  the  payment  of 
an  indebtedness  to  Edward  Shiff  of  a  little  more  than  one  bandied 
thousand  dollars,  executed  ninety-eight  promissory  notes,  of  various 
amounts,  and  maturing  at  different  periods.  The  notes  were  drawn 
jointly  and  severally  to  the  order  of  and  indorsed  by  Auguste  Lesseps, 
and  their  payment  secured  by  mortgage  on  two  sugar  plantations  near 
New  Orleans.  It  was  agreed  that  Edward  Shiff  should  be  the  commis- 
sion merchant  and  factor  of  the  mortgagors,  to  furnish  the  plantations 
with  the  usual  and  necessary  supplies,  not  to  exceed  twelve  thousand 
dollars  annually,  to  sell  the  crops,  and  after  first  paying  the  expenses, 
to  appropriate  the  net  proceeds  jpro  rata  to  the  payment  of  the  notes  as 
they  beeame  due.  Three  crops  only  were  thus  appropriated — those  of 
the  years  1859,  1860  and  1861.  Edward  Shiff  died  in  October,  1860,  so 
that  the  crop  of  1859  was  the  only  one  that  he  disposed  of. 

After  the  decease  of  Edward  Shift,  a  new  firm  was  established,  under 
the  name  of  £.  L.  Shiff  Sc  Co.  The  business  of  the  two  plantations 
was  carried  on  in  the  same  manner  with  the  new  firm  as  it  had  been 
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condacted  daring  the  lifetime  of  Edward  ShifF,  and  nnder  the  same 
contract.    The  new  firm  disposed  of  the  crops  of  1860  and  1861. 

The  intervenor  predicates  his  claim  upon  the  hypothesis  that  the 
decease  of  Edward  Shiff  made  no  change  whatever  in  the  business 
arrangements  entered  into  by  him  with  the  Lesseps,  and  consequently 
that  his  representative  or  heir  continued  to  transact  in  his  place  and 
stead,  the  affairs  of  the  two  plantations,  furnish  them  with  supplies, 
sell  the  crops,  and  apply  the  net  proceeds  according  to  the  stipulations 
in  the  written  contract  between  the  original  parties.  In  other  words, 
that  the  obligation  entered  into  by  Edward  Shiff  was  heritable,  and 
therefore  obligatory  upon  the  heir  to  execute  it  on  the  part  of  his 
ancestor.  Article  1994  of  the  Civil  Code  declares  that,  "  Every  obliga- 
tion shall  bo  deemed  to  be  heritable  as  to  both  parties,  unless  the 
contrary  be  especially  expressed,  or  necessarily  implied  from  the  nature 
of  the  contract" 

The  obligation  entered  into  by  Edward  Shiff  seems  clearly  to  have 
been  one  of  agency  on  his  part.  Then,  as  mandatary,  his  contract  was 
at  an  end  at  his  death.  C.  C.  article  2996.  The  Lesseps  were  no 
longer  bound  by  that  contract.  Their  obligation  to  pay  their  notes 
was  not  changed;  they  were,  however,  at  liberty  to  select  another 
agent  to  perform  the  functions  exercised  by  Edward  Shiff.  They  seem 
to  have  done  this.  They  continued  the  business  with  E.  L.  Sliiff  &, 
Co.,  of  which  firm  the  widow  of  Edward  Shiff,  it  appears,  was  a 
member. 

Augnsto  Lesseps,  in  his  testimony,  says:  *'Mr.  Shiff  died  in  I860. 
I  came  to  the  city  and  had  a  talk  with  Mr.  Degruy  on  the  subject.  He 
said  ho  would  continue  the  same  transactions  as  before ;  by  transac- 
tions he  meant  selling  the  crops  of  the  Monsecours  plantation,  and 
paying  the  notes  due  on  the  plantation.  Mr.  Degruy  told  me  when 
tho  house  of  £.  L.  Shiff  was  formed  that  it  did  not  change  my  position 
nt  all,  and  that  I  should  ship  my  crops  to  them ;  that  the  house  of  E. 
L.  Shiff  would  always  pay  the  notes  given  to  the  house  of  Edward 
Shiff  &  Co.  and  B.  Soul^,  the  intervenor  in  this  case,  whenever  they 
would  have  funds.'* 

We  att)  at  a  loss  to  see  how  the  minor  heir  of  Edward  Shiff  is  bound 
by  this  agreement  between  third  parties.  His  mother,  in  her  own 
right  and  individually,  was  a  member  of  the  firm  of  E.  L.  Shiff  &  Co.; 
but  as  the  natural  tutrix  of  the  minor,  she  was  without  right,  if  she 
had  been  so  inclined,  to  involve  the  minor  in  the  hazards  and  risks 
incident  to  mercantile  adventure.  To  constitute  a  minor  a  member  of 
a  commercial  firm  is,  we  imagine,  unusual ;  and  certainly  it  could  only 
be  done  legally  upon  the  consent  of  his  relatives,  duly  convoked  in 
family  meeting,  and  after  mature  deliberation  and  reasons  assigned  for 
it;  and  lastly,  after  the  approval  of  the  proper  court,  by  a  formal 
judgment  sanctioning  it.  None  of  these  proceedings  were  taken.  C. 
C.  article  348.  ,  ^  j 
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We  are  referred  to  the  case  of  Ferguson  et  al.  v,  Thomas  et  al.,  3  N. 
S.  7Gf  as  a  parallel  case  with  the  one  before  us,  and  as  sanctioning  the 
ground  taken  by  the  intervener.  In  that  case  Ferguson  and  Rich  gave 
time  to  their  debtors  to  pay  certain  bonds  already  due,  on  condition 
the  debtors  would,  before  a  given  time,  furnish  a  certain  amount  oi 
cotton  to  pay  the  bonds.  Ferguson  &  Rich,  under  the  agreement,  were 
to  ship  the  cotton,  and  wlien  sold,  to  apply  the  proceeds  to  the  payment 
of  the  bonds.  Rich  died  before'  the  delay  expired,  and  the  debtors, 
when  sued  on  their  obligation,  plead  that  the  contract  was  personal  to 
Rich,  who  was  represented  by  his  mother  and  heirs.  The  court  decided 
differently.  It  regarded  the  promise  as  merely  to  make  a  dation  en 
j[Hiyementf  and  saw  nothing  in  the  agreement  which  gave  it  the  char- 
acter of  a  personal  obligation.  It  said:  ''An  engagement  to  ship 
cotton  may  bo  performed  by  any  one }  the  qualities  of  mind  are  not 
the  leading  consideration  that  induced  the  contract.'^ 

In  the  case  under  consideration,  the  agency  was  personal  to  Edward 
Shiff.  The  relation  of  the  parties  was  that  of  planter  and  factor.  The 
contract  was  that  of  mandate.  It  ceased  at  the  death  of  the  man- 
datary, and  was  not  heritable.  His  minor  son  did  not,  by  effect  of  law^ 
become  the  mandatary  of  the  Lesseps.  If,  by  the  agency  of  Edward 
Shiff,  he  became  liable  to  the  intervener,  the  latter  has  the  right  to 
pursue  his  heir,  who  succeeds  to  his  fatlier^s  succession  incumbered 
with  its  obligations.  If,  through  the  agency  of  £.  L.  Shiff  &  Co.,  the 
intervener  has  been  deprived  of  his  portion  of  the  proceeds  of  crops 
destined  for  the  payment,  rateably,  of  the  notes  secured  by  a  common 
mortgage,  his  recourse  is  upon  that  firm.  Holding  notes  to  be  paid 
concurrently  witb  those  of  the  minor,  the  sale  of  the  mortgaged 
property  upon  the  application  of  the  plaintiff,  acting  for  the  minor, 
can  work  him  no  wrong,  and  he  can  not  prevent  the  enforcement  of  tl^e 
minor^s  rights. 

From  these  considerations,  wo  concur  in  opinion  with  the  court 
below. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  in  both  courts. 


No.  1798. — Sibley,  Guion  &  Co.  v,  Fernie,  Brothers  &  Co. 

An  appeal  wUl  not  lie  fix)m  a  final  jndgment  nnta  it  is  signed  by  the  jodge. 

APPEAL  from  Fourth  District  Court  of  New  Orleans.  Tli^nrdj  J. 
Campbell,  Spofford  &  Campbell,  for  plaintiffs  and  appellees.  El- 
more d  King,  for  defendants  and  appellants.  W.  IF.  Handlin,  for 
curator  ad  hoc. 

Wtlt,  J.    This  is  a  proceeding  against  the  sureties  on  a  twelve 
months'  bond  given  for  the  purchase  of  the  prox>erty  attached  in  suit 
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No.  1707  of  the  same  title  as  this  suity  which  property  was  sold  on 
twelve  months'  credit,  on  the  order  of  court,  pending  the  litigation  in 
said  attachment  suit. 

The  judgment  appealed  from  is  not  an  interlocutory  order,  which 
need  not  be  signed;  it  is  a  final  judgment,  and  is  incomplete  without 
the  signature  of  the  judge.  Our  attention  is  called  to  the  fact  that  it 
ia  not  signed.  The  judgment  is  inchoate,  and  the  appeal  premature. 
20  An.  500,  511,  583. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed,  at 
appellant's  costs. 


No.  2584.— S.  Brou  et  al.  v.  Widow  P.  P.  Becnel  et  al. 

A  parcbAser  of  land,  Blayea  and  morables  may  a^oid  that  portion  of  the  contrtot  Ibr  wbidi 
alayes  fbnned  the  oonaideratlon,  by  showing  the  relative  value  of  the  land,  alavea  and  mov- 
ables at  the  time  of  the  aale. 

In  determining  the  relative  valae  of  the  land,  slaves  and  movables  at  the  date  of  the  sale,  the 
estimate  placod  upon  them  by  the  asi^essors,  for  the  year  previous  to  and  the  year  following 
the  sale,  should  be  taken  as  a  basis,  rather  than  the  estimate  of  witnesses  made  ten  years 
thereafter. 

APPEAL  from  Fourth  Judicial  District  Court,  parish  of  St.  Charles. 
BeauvaiSf  J.  Maurice  Berault,  lor  plaintiff  and  appellee.  B,  Kintj 
Cutler,  for  defendant  and  appallant. 

Wyly,  J.  This  case  was  remanded  to  ascertain  the  relative  value 
of  the  slaves  and  other  property  sold  to  the  defendants,  and  the 
amount,  if  any,  for  which  the  defendant,  Mrs.  Becnel,  is  liable  for 
property  other  than  slaves.     See  Brou  r.  Becnel,  20  An.  254. 

The  district  judge,  on  the  trial,  came  to  the  conclusion  that  the 
slave  consideration  was  one-third  the  total  amount  of  the  purchase 
price  of  the  land,  slaves  and  movables,  and  rendered  judgment  accord- 
ingly.   The  defendant,  Mrs.  Becnel,  has  appealed. 

That  a  debt,  part  for  slaves  and  part  for  land  and  movables,  may  be 
apportioned,  and  can  only  be  enforced  for  that  part  of  the  considera- 
ration  which  was  not  slaves,  we  regard  as  no  longer  an  open  question. 
Sandidge  v,  Sanderson,  Soniat  v.  Patrick,  and  other  decisions  of  this 
court  rendered  recently. 

Indeed,  the  correctness  of  the  ruling  of  the  court,  in  this  regard,  is 
not  questioned  by  the  parties  to  this  appeal. 

The  matter  now  presented  for  consideration  is  a  question  of  fact. 

What  was  the  relative  value  of  the  slaves  compared  to  that  of  the 
land  and  movables,  at  the  time  the  debt  was  contracted  Y 

The  evidence  of  the  witnesses  is  conflicting  ]  those  offered  by  the 
plaintiff  fix  the  value  of  the  lanpl  and  movables  far  beyond  that  of 
the  slaves,  while  those  offered  by  the  defendant  make  an  estimate  to 
the  reverse. 

We  find  in  the  record  an  abstract  of  the  assessment  of  the  property 
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in  1857,  while  it  belonged  to  Mrs.  Brou;  also,  aa  eztraot  of  the  assess-, 
ment  roll  of  1859,  made  after  the  purchase  by  Mrs.  Becnel.  By  the 
former  it  apjiears  that  the  total  valuation  was  $46,300,  of  which  $25,> 
800  was  estimated  as  the  valae  of  the  slaves;  by  the  latter  assessment 
roll  it  appears  that  the  total  yalnation  of  the  property  was  $44,200, 
of  which  $23,350  was  estimated  as  the  valae  of  the  slaves. 

We  also  find  the  tax  receipts  for  1859  and  1860  showing  the  aggregate 
valuation  of  the  slaves,  land  and  other  property,  fixing  the  value  of 
the  slaves  in  each  instance  at  $23,350,  and  that  of  tlie  other  property 
at  a  less  sum. 

The  sale  occurred  in  1858 ;  the  assessors'  valuations,  the  year  before 
and  the  two  years  succeeding  the  sale,  m  our  opinion,  fix  a  better 
standard  to  ascertain  the  relative  value  of  the  two  classes  of  property 
than  the  coi^ectures  of  the  witnesses,  or  their  conflicting  opinions, 
which  we  find  in  the  record,  and  which  were  given  nearly  ten  years 
after  the  sale  of  the  property. 

A  careful  examination  of  the  evidence  has  brought  us  to  the  conclu- 
sion that  the  relative  value  of  the  slaves,  at  the  time  the  contract  was 
made,  was  equal  to  that  of  the  land  and  movables,  and  as  thus  appor- 
tioned, the  debt  can  be  enforced. 

The  defendant,  Mrs.  Becnel,  is  therefore  entitled  to  claim  an 
abatement  of  one-half  of  the  amount  for  which  she  was  originally 
liable. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below  be 
annulled,  and  it  is  ordered  that  the  defendant,  widow  P.  P.  Becnel,  be 
condemned  to  pay  the  petitioner,  Seraphin  Brou,  the  sum  of  $2865  72, 
with  eight  per  cent,  per  annum  interest  on  the  sum  of  $953  22  from 
the  nineteenth  of  January,  1864,  till  paid,  and  on  the  further  sum  of 
$1912  50  from  the  nineteenth  of  January,  1862,  till  paid;  that  she  be 
also  condemned  to  pay  the  petitioners,  E.  Bochereau  &  Co.,  the  sum 
of  $1400,  with  eight  per  cent,  per  annum  interest  thereon  from  the 
nineteenth  of  January,  1862,  and  $1  87i,  costs  of  protest;  that  she  be  also 
condemned  to  pay  the  petitioner,  Pierre  Maspero,  the  sum  of  $1325  00, 
with  eight  per  cent,  per  annum  interest  on  $662  50  from  the  nineteenth 
of  January,  1859,  till  paid,  and  on  the  further  sum  of  $662  SO  from 
the  nineteenth  of  January,  1860,  till  paid,  and  also  $1  50  costs  of 
protest;  that  she  be  also  condemned  to  pay  the  i>etitioner,  Dransin 
Barthelmy  Macarty,  the  sum  of  $662  50,  with  eight  per  cent,  per 
annum  interest  thereon  from  the  nineteenth  of  Januaiy,  1861, 
till  paid,  and  the  further  sum  of  $4  25,  costs  of  copies  of  notarial  acts. 
It  is  further  ordered  that  the  vendor's  privilege  and  sx>ecial  mortgage 
be  recognized  as  taking  effect  from  the  twenty-second  of  January, 
1858,  on  the  property  described  in  the  act  of  mortgage,  and  that  the 
same  be  sold  according  to  law,  to  pay  the  petitioners  respectively  the 
amounts  stated  in  this  decree.  It  is  further  ordered  that  the  plaintiffs 
pay  corts  of  this  appeal,  and  that  the  defendant,  Mrs.  Becnel,  pay 
costs  of  the  court  below. 

Rehearing  refused. 
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No.  1416. — ^Mart  Jake  SrmsoN,  wife  oi  Joseph  Stinson,  v.  Mrs.  Y.  O. 
Lelieyre  et  al. 

When  three  lota  of  groond  lying  oontlgnons  to  each  other  in  the  dty  of  New  Orleans, 
designated  aa  lots  Kos.  1,  2  and  8,  have  been  apeciany  mortgaged  to  aecare  a  debt,  and  it  is- 
■hoim  that  lots  Nos.  I  and  2,  of  the  series,  are  inonmbored  by  jwior  mortgages,  aod  are 
entirely  covered  hy  a  building  need  as  a  hotel,  and  that  lot  Na  8  forms  the  yard  for  the 
hotel,  lot  No.  8  can  not  be  sold  separately  ttom  that  of  Noa.  1  and  2  ftur  the  benellt  ol  the 
mortgage  for  which  all  three  stand  pledged. 

APPEAL  from  Sixth  District  Court  of  New  Orleans.  Leaumont,  Judge 
of  the  Fifth  District  Court,  presidiiig.  Alexander  T,  Steele^  for 
plaintiffs  and  appellants.    J.  Ad,  Boater,  for  defendants  and  appellees. 

Wtlt,  J.  The  plaintiff  purchased  from  Mrs.  Jeter  certain  lots  of 
ground  and  improyements,  at  the  comer  of  Camp  and  South  streets, 
fronting  on  Lafayette  Square,  known  as  lots  one,  two  and  three,  the 
first  two  being  covered  by  the  building  called  the  "  Park  Hotel,"  and 
the  third  being  the  yard  of  that  building  on  which  its  side  windows 
and  doors  open. 

Mrs.  Jeter  mortgaged  all  three  of  the  lots  prior  to  the  sale,  describing 
them  separately  in  the  act.  The  deiendants  foreclosed  this  mortgi^, 
via  ordinaria,  and  the  writ  of  sale  commanded  the  sheriff  to  seize  and 
sen  the  property  described  in  the  act.  He,  however,  only  seized  lot 
No.  3,  and  advertised  it  for  sale  when  the  plaintiff  enjoined  the  sale 
on  the  ground  that  at  the  time  of  the  execution  of  the  mortgage,  and 
ever  since  the  lots  were  and  have  been  used  as  one  property,  to  wit : 
a  hotel,  and  the  lot  seized  could  not  be  sold  separately  without  impair- 
ing the  value  of  the  property. 

The  court  dissolved  the  iojunction,  and  gave  judgment,  in  eoUdOj 
against  the  plaintiff,  and  her  security  on  the  injunction  bond,  for 
$1591  65  damages,  $250  attomey^s  fees  and  costs.  The  plaintiff  and 
her  surety  have  appealed. 

The  defendants  contend  that,  as  the  lots  are  described  separately  in 
the  act  of  mortgage,  as  the  first  two  are  covered  by  a  prior  mortgage, 
and  as  they  originally  had  separate  owners,  although  contiguous,  they 
are,  in  fact,  separate  propeities^  and  that,  under  their  mortgage 
rendered  executory  against  all  three  of  the  lots,  it  is  not  irregular  and 
improper  to  seize  and  sell  lot  No.  3,  separately  from  the  other  two. 

The  plaintiff,  on  the  other  hand,  insists  that  all  three  of  the  lots  are 
one  property,  and  that  the  seizing  creditor  can  not  legally  sell  lot  No. 
3,  the  yard  of  the  house,  as  a  detached  property,  but  must  sell  all  or 
none.    The  question  presented  seems  to  be  one  of  fact. 

We  find  in  the  record  the  following  admission,  to  wit:  *' The 
building  called  the  Park  Hotel  covers  lots  1  and  2,  or  the  whole  of  said 
lots  1  and  2  are  under  a  roof,  and  they  have  windows  and  doors  opening 
on  lot  No.  3,  and  have  no  other  yard  except  lot  No.  3."  It  appears  to 
us  that  a  hotel  could  not  well  be  conducted  without  a  yard;  and  as  the 
lot  seized  is  admitted  to  be  the  only  yard  of  the  building,  and  that 
upon  which  the  doors  and  windows  open,  it  must  necessarily  be  an 
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injury  to  detach  it  from  the  other  lots  by  selling  it  in  the  manner 
attempted  by  the  defendants. 

Under  the  admissions  in  the  record,  we  regard  all  three  of  the  lot«( 
as  one  property,  designed  for  the  building  and  yard  of  the  hotel,  and 
that  they  can  not  legally  be  sold  separately  under  the  mortgage  of  tJie 
defendants. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled,  and  that  the  defendants  be  perpetually  enjoined  from 
soiling  the  mortgage  premises  separately  and  contrary  to  the  writ 
•of  sale.  It  is  further  ordered  that  the  defendants  pay  costs  of  both 
courts. 


Mr.  J.  Ad.  Rozier  made  the  following  argument  on  application  for 
Teheariug : 

I. 


LAW  OF  THE   CONTRACT. 

Legal  agreements  having  the  effects  of  laws  upon  the  parties,  none 
but  the  parties  can  abrogate  or  modify  them.  Courts  are  bound  to 
give  them  legal  effect,  according  to  the  true  intent  of  all  the  parties. 
C.  C.  1940.  Absolute  ownership  gives  the  right  to  enjoy  and  dispose 
•of  one^s  property  in  the  most  unlimited  manner,  provided  it  is  not 
used  in  a  way  prohibited  by  laws  or  ordinances.  C.  C.  483.  Indivi- 
duals have  the  free  disposal  of  the  property  which  belongs  to  them, 
under  the  restrictions  established  by  law.  C.  C.  476.  The  owner  has 
the  rights  of  usu8  fructus  and  abusus.  Having  the  control  of  them  in 
the  most  absolute  manner,  he  can  alienate  it,  in  part  or  in  whole,  he 
can  modify  or  change  completely  the  form,  the  destination  and  the 
mode  of  enjoyment,  renounce  or  abandon  it ;  these  are  attributes  so 
essential  to  the  right  of  property  that  he  could  not  renounce  that 
right.     Demolombe  Distinction  des  Biens,  vol.  1,  p.  460. 

It  would  be  idle  to  enter  into  inquiries  as  to  whether  the  owner 
acted  judiciously  or  not,  since  his  control  is  absolute,  including  the 
right  to  abuse;  we  must  necessarily  limit  ourselves  to  the  ascertain- 
ment of  what  law  the  parties  have  made  unto  themselves.  The 
evidence  of  the  contract  in  this  cause  is  to  be  found  in  the  authentic 
act  of  mortg&ge.  Parol  evidence  can  not  be  admitted  against  or 
beyond  what  is  contained  in  the  act.  C.  C.  2256.  We  must  neither 
add  nor  retract,  otherwise  it  would  permit  parties  to  set  up  a  verbal 
mortgage  which  would  infringe  the  disposition  of  the  Code,  ''No  proof 
can  be  admitted  of  a  verbal  mortgage,"  3272.  A  written  instroment 
being  of  the  essence  of  a  mortgage.  In  this  case  it  is  pure  and  simple. 
Under  the  division,  first,  of  the  act,  the  lots  Nos.  one  and  two  are 
described  in  the  square  comi>osed  within  Girod,  Camp,  St.  Mary  street 
and  South  street,  Lafayette  Square,  described  by  Nos.  one  and  two,  on 
a  plan  drawn  by  Forstall,  with  the  Duildings  and  servitudes  appertain- 
ing, known  as  the  Florance  House,  and  under  that  of  second,  is 
described,  separately,  under  the  denomination  of  a  certain  lot  of 
ground,  designated  on  a  plan  referred  to,  having  the  privilege  of  usin*; 
in  the  rear  a  corridor  three  feet  wide,  opening  on  Camp  street^  whidi 
is  reserved  for  the  use  and  benefit  of  the  lots  one  and  two  and  No.  9, 
on  said  plan. 

The  dimensions  of  each  lot  is  stated  to  be  twenty-five  feet  by  a  deptb 
of  eighty-seven  feet,  except  lot  No.  three,  deptli  ninety  feet.  Observe 
the  word  certain,  which  means  a  specific,  determinate,  independent 
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lot  from  Nob.  one  i&nd  two.  The  same  word  is  not  used  with  respect  to 
the  other  two  lots,  for  the  intention  was  to  hold  these  lots  as  one  entire 
property,  for  the  evident  reason  that  one  house  stood  on  both  Mark, 
nothing  is  said  in  division  second  about  the  Florance  House. 

Had  the  intent  of  the  contracting  parties  been  to  make  the  tlirec 
lots  one  entire  thing — ^a  unity — ^the  description  would  run  thus:  **  A 
certain  lot  composed  within  the  square  (already  named)  with  eighty- 
fteven  feet  front  on  Camp  street,  and  seventy-five  front  on  Sontli  street, 
I^afayette  Square,"  and  ninety  feet  deep  on  the  west  side. 

The  mortgage  imposed  on  lot  No.  three,  by  the  terms  of  the  act,  is 
pure,  simple,  absolute — hoc  servabitur,  hoc  pro  canto  liabendum  est. 
The  mortgagor  is  thus  irrevocably  bound,  likewise  his  heirs  and  assigns. 
It  is  thus  that  you  must  always  revert  to  the  source  and  cause  of  the 
contract  to  determine  the  mode  of  execution,  and  that  at  the  time  of 
the  formation  of  the  contract,  in  order  to  ascertain  the  extent  of  the 
obligation.  Proudhon  des  Personnes,  vol.  1,  p.  44.  The  mortgagor  after 
this  is  no  longer  free — mutation  of  right  has  taken  place — the  vinculum 
juris  is  created,  at  the  instant  of  the  signing  of  the  mortgage  act.  The 
destination  of  the  things  can  not  be  changed — ^you  can  not  afterwards 
create  a  principal,  nor  change  an  accessory.  Nenno  potest  mutare  con- 
silitim  munij  in  alteri'us  damno,  nor  create  a  servitude. 

It  matters  not  whether  the  lot  No.  three,  at  the  time  of  the  contract, 
was  an  accessoiy  ot  Nos.  two  and  three — there  is  nothing  in  the  act 
adverting  to  this.  No  instrument  of  writing  recorded  even  alludes  to 
it — ^verbal  testimony  is  inadmissible — \f  any  ambiguity,  the  interpreta- 
tion is  against  the  stipulating  party — verba  intelliguntur  contra  profer- 
entem^ obscimtas,  pa<:ti^  no  cet  venditori  quia  potest  integra  apertius 
diccre. 

The  lots  Nos.  one  and  two  were  plastered  over  with  enormous  mort- 
gages, especially  to  the  Citizens'  Bank,  421  shares  of  the  cn])ital  stock, 
for  millions  (we  will  give  details),  and  other  special  mortgages,  heavy 
in  amounts,  at  the  time  the  mortgage  was  executed  by  Mrs.  Jeter  to 
Widow  0.  Lelievre  &  Co.  (see  act  of  mortgage),  and  therefore  if  the 
lot  No.  three  was  to  be  tacked  on,  made  indivisible,  appurtenant  to 
the  other  two,  a  sine  qua  non  that  the  mortgagee  should  be  enjoined 
from  selling  unless  the  three  lots  should  be  sold  in  block,  we  can 
readily  conceive  that  Widow  Lelievre  &  Co.  would  have  held  on  to 
their  money. 

In  truth  and  in  fact,  the  mortgagors  in  this  very  case  did  obtain  their 
money  by  holding  out  the  inducement  that  the  lot  No.  three,  being 
separate  and  distinct  property  from  the  other  two  lots,  a  first  special 
mortgage  on  lot  No.  three  would  present  the  best  security,  inasmuch 
as  it  would  sell  belter  if  sold  detached  Irom  the  other  property, 
l)eing  more  valuable  to  any  one  who  held  the  other,  and  thus  she 
could  sell  the  lot  No.  three  to  advantage  and  get  her  money  promptly 
and  surely. 

Merlin,  vol.  14,  Hypotheque,  p.  126,  that  in  these  divers  cases  the 
liypothecary  creditor  has  a  right  in  law  to  make  sale  of  the  whole  or 
ot  a  portion  of  the  immovable  properties  mortgaged,  and  to  exact  the 
payment  of  the  totality  of  his  debt,  if  they  be  sufficient. 

Ill  3  La.  438,  Gaiennie  i;.  Quest!,  *^  the  mortgagor  can  not  complain 
that  only  part  of  the  premises  were  seized,  though  he  might  object 
that  this  part  was  more  than  sufficient  to  satisfy  the  debt.'*  A  mort- 
gaged square  can  be  sold  in  lots.     Planche  v.  Gravier,  6  N.  599. 

Even  if  lot  No.  three,  at  the  time  of  the  mortgage  was  indispensable 
for  the  utility  of  the  hotel,  there  being  no  other  yard,  still  the  mort- 
gagor had  a  right  to  dismember  it.  But  where  is  the  evidence  that  the 
hotel  could  not  be  kept  without  this  yard  Y  On  the  contrary,  we  find 
that  the  three  lots-are  entitled  to  the  use  of  an  alley  or  corridor,  in 
common,  three  fe^t  wide,  opening  on  Camp  street  (28),  and  that  lot 
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No.  three  is  deeper  than  the  others.  The  oorridor  was  sufficient  for 
the  hotel.  As  to  the  opening  ot  windows  on  lot  three,  it  is  not  recog- 
nized by  the  aet  of  mortgage,  and  even  if  it  could  be  shown  that  the 
owner  had  established  a  use  on  a  particular  part  of  his  property:  in 
favor  of  another,  still  he  had  a  right  to  mortigape  and  extinguish  any 
such  servitude.  The  intention  to  create  a  servitude  for  the  respective 
property  will  not  suffice  when  such  intention  is  not  carried  into  effect. 
See  Gottschalk  v.  Be  Santos,  12  An.  475.  The  court  says :  '<  Neither 
was  there  anything  said  expressly  about  this  servitude  in  the  mortgage 
of  the  three  lots,  nor  in  the  sheriff's  sale  to  Lanoase  when  a  title  was 
made  to  him,  after  they  had  been  sold  to  satisfy  the  mortgage,  as  then 
the  alley  way  was  not  expressly  mentioned  in  the  mortgage  -,  unless  it 
is  considered  an  apparent  servitude,  it  was  not  necessarily  one  of  the 
dependencies  or  appendages  of  the  lots,  and  could  not  have  been  mort- 
gaged with  them,  and  consequently  was  not  sold  by  the  sheriff  to 
Lanouse,  who  could  have  no  greater  rights  than  Lambert,  the  mort- 
gagor."   lb.  475. 

Moreover,  it  being  clear  that  there  was  no  servitude  at  the  time  of 
the  mortgage,  the  textual  provision  of  the  Code,  947,  is  applicable 
here :  **  An  estate  being  mortgaged  does  not  prevent  the  owner  from 
establishing  servitudes  on  it,  savins  always  to  the  creditor  the  right  of 
demanding  his  debt,  if  the  establishment  of  servitude  depreciates  the 
v^ue  of  the  estate,  or  of  causing  the  estate  to  be  sold  as  free  from  all 
servitudes.  If  Mrs.  Jeter,  or  her  vendee,  after  she  mortgaged  the 
property  to  Widow  Lelievre  &^Co.,  created  servitudes  on  the  i>roper- 
ties,  she,  as  a  creditor,  has  the  nght  to  sell  it  as  free  frpm  all  servitudes. 
Mortgage  is  a  quasi  alienation.     Citizens'  Bank  v.  Armor,  11  An.  468. 

But  the  plaintiff  does  not  contend  that  there  were  servitudes  on  the 
lot  No.  three  in  fovor  of  lots  Nos.  one  and  two ;  she  merely  sets  up 
that  the  three  lots  would  sell  better  in  block;  see  }ier  petition  (1); 
that  the  whole  properties  were  one.  If  so,  then  all  servitudes  were 
extinguished  by  confusion.    C.  C.  779. 

II. 

Impossibility  op  Selling  Lots  Nos.  1, 2  and  3,  in  a  Block,  owing  to 
THE  Citizens'  Bank  Stock  Mortgage  and  other  Conventional 
Mortgages. 

The  plaintiff*,  in  injunction,  alleges  that  the  judgment  of  Widow  O. 
Lelievre  &  Co.  is  secured  by  special  mortage  on  property  worth  ten 
times  the  whole  amount  they  claim ;  (3) ;  it  was  incumbent  on  her  to 
prove  it }  she  did  not  even  make  any  proof  at  all  as  to  the  value  of 
these  lots ;  the  onus  probandi  was  on  her,  more  especially  as  the 
defendant  in  ii^unction  proved  the  enormous  amounts  of  incumbrances 
on  lots  Nos.  oue  and  two.  The  very  first  conventional  mortgage  on 
the  two  last  mentioned  lots  (not  on  No.  three)  was  one  in  favor  of  the 
Citizens'  Bank,  to  secure  $31,500,  interest  and  costs,  in  the  capital 
stock  of  said  bank,  passed  before  Seghers,  notary,  eleventh  February, 
1837,  (23),  by  Florance  and  Mrs.  Jeter,  who  purchased  from  Florance, 
on  the  twenty-third  February,  1853,  (22,  23.)  2d.  A  special  mortgage 
by  Mrs.  Jeter,  to  secure  $16,350,  interest  and  costs,  per  act  notarial, 
thirtieth  April,  1857.  3d.  The  special  one  granted  by  Mrs.  Jeter,  on 
the  eleventh  of  March,  1859,  to  secure  $13,500,  interests  and  costs ^ 
making  a  total  of  $61,350,  without  computing  interest,  which,  if  added 
to  the  above,  would  exceed  one  hundred  thousand  dollars.  Now, 
plaintiff  alleges  that  the  three  lots  were  worth  ten  times  the  amount 
due  Widow  0.  Lelievre  &  Co.  What  is  that  amount  1  Principal  and 
interest,  $7480.    We  see,  then,  by  his  own  admission,  that  the  threo 
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lots  were  greatly  under  ber  own  valuatioDy  by  nincb  more  than  even 
forty  thousand  dollars. 

But  this  is  not  all ;  she  ignored  that  there  wei*e  421  shares,  of  one 
hundred  dollars  each,  of  the  capital  stock  of  the  Citizens'  Bank,  secured 
by  mortgage  on  these  lots  Nos.  one  and  two  alone.  By  section  twenty- 
eight  of  the  charter  of  this  bank,  all  the  properties  mortgaged  to  said 
bank,  as  aforesaid,  are  preserved  as  a  pledge  for  the  flmu  payment  of 
the  loan  of  twelve  millions  of  dollars  made  by  said  corporation,  until 
the  final  payment  of  all  and  every  the  bonds  issued  as  atoresaid.  The 
court  knows,  and  is  bound  to  take  judicial  cognizance  of  the  iact,  that 
only  seven  millions  of  these  bonds  were  negotiated  by  the  bank.  The 
amount  now  due  by  the  Citizens'  Bank  on  her  bonds  is  four  millions  four 
hundred  and  thirty-six  thousand  sixty-six  dollars  ;  and  every  foot  of 
soil  mortgaged  to  the  bank,  as  aforesaid,  is  liable  (including  lots  one 
.imsX  two)  to  secure  the  payment  of  these  millions  of  dollars. 

Would  the  court  force  us  to  advertise  these  three  lots  in  a  block, 
incurring  costs  ?  Now,  how  could  the  properties  be  sold  in  a  block  T 
Suppose  the  purchaser  bid,  at  the  sheriff's  sale,  a  price  for  the  whole, 
cbuM  you  say  what  poition  of  the  price  he  considered  he  had  given  for 
lot  No.  three  ?  The  ascertainment  of  this  would  bo  Indispensable,  so 
as  to  know  what  amount  of  the  price  should  be  apportioned  to  the 
extinguishment  of  the  first  special  mortgage  on  lot  No.  three.  What 
mode  could  be  devised  to  figure  it  out  ?  None.  The  law  provides 
none. 

III. 

DE  NON   ALIKNANDO  PACTO. 

In  the  act  of  inbrt^ge  by  Mi-s.  Jeter  to  Widow  0.  Lelicvre  Sc  Co., 
*'8hc  promises  and  binds  herself  not  to  sell,  alienate,  mortgage  or  incum- 
ber tho  same  (the  mortgaged  properties)  to  the  prejudice  of  the  present 
act." 

The  purchaser  and  third  possessor  is  not  entitled  to  notice  of  tlie 
proceedings  to  enforce  the  mortgage  containing  the  said  pact.  Smith 
V.  NetUes,  13  An.  241 ;  8  An.  58  ;  U  Bob.  69,  etc. 

Mrs.  Stinson,  curatrix,  was  not  a  party  to  these  proceedings ;  she 
had  no  right  to  interfere.  The  execution  of  the  judgment  and  mort- 
gage, according  to  the  contract,  was  a  matter  solely  against  Mrs.  Jeter ; 
she  alone  could  enjoin  or  interfere  with  tho  proceedings  under  the 
writ.  The  injunction,  on  this  ground  alone,  should  have  been  dis^ 
missed. 

IV. 

LIILITAUY   AUTIIOUITY. 

General  Sheridan  was  in  command  of  tlie  Fifth  ^lilitary  District, 
under  the  reconstruction  laws.  He  peimitted  lot  No.  tliree  alone  to 
be  sold,  and  gave  his  authorization  to  tho  sheriff  therefor.  In  Hum- 
phrey V,  Brown,  19  An.  158,  relating  to  a  seizure  of  property  under  a  fia-i 
facias  iasned  by  a  State  court,  it  is  laid  down  that  the  military  order 
issued  by  ^^  ^'a*  paramount  authority.  In  fact,  ho  created  judges, 
and  by  the  section  three  of  the  aet  of  Congress,  18G6,  **  An  Act  to 
provide  for  the  more  efficient  government  of  the  robel  States,"  it  was 
made  his  duty  "to  protect  all  persons  in  their  rights  of  person  and 
property,  etc.,  and  all  interference  under  color  of  State  authority,  with 
the  exercise  of  military  authority  under  the  act,  shall  be  null  and 
void." 
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PLAINTIFF  NO   INTEREST   IN   THE   INJUNCTION ;   EVEN  IP  SHE  HAD,   DID 
NOT   COMPLY  WITH  THE   REQUISITES  OF  THE  LAW. 

HaviDg  shown  the  prcteusions  of  plaintiff  unfounded,  in  toto,  need 
we  say  that  she  sued  out  the  injunction  only  the  day  before  the  prop- 
erty was  advertised  to  be  sold.  She  had  made  no  opposition  to  the 
advertisement  or  the  appraisement,  and  took  no  action  in  court  adverse 
to  the  proceedings  of  the  sheriff.  By  article  G49  C.  P.,  the  debtor  loses 
the  right  of  pointing  out  to  the  sheriff,  if  he  allows  the  sheriff  to  execute 
the  writ  and  advertise  for  sale  the  goods  seized^  without  exercising  the 
right,  if  she  had  any  right,  she  thus  waived  it. 

Her  intention  was  merely  to  hinder  and  delay.  Her  husband  pur- 
chased the  property  of  Mrs.  Jeter,  but  has  never  paid  her,  as  we  find  in 
the  certificate  of  mortgage  that  he  granted  a  mortgage  to  his  vendor  to 
secure  the  enormous  sum  of  $80,352  90  on  the  properties  hereinbefore 
referred  to.  Can  she  even  be  termed  a  nominal  party  ?  No,  an  inter- 
meddler,  without  the  remotest  possibility  of  its  inuring  to  the  benefit 
of  any  one.  We  further  see  a  long  list  of  judicial  mortgages  against 
her  husband,  amounting  to  $9,197  principal,  add  interest,  which  would 
bo  more  than  double  the  amount  Mrs.  Stinson  even  figures,  as  one  of 
these  debtors.     See  pages  19,  20,  21,  filled  with  the  recital  of  them. 

Hero  arises  an  important  matter  as  to  these  judicial  mortgages! 
They  could  not  be  extinguisJied  unless  the  Citizens'  Bank,  holding  the 
first  conventional  mortgage,  sold  the  lots  one  and  two,  on  which  alone 
stood  this  mortgage,  which  could  alone  rid  the  property  of  these 
mortgages.  Widow  Lelievre  &  Co.,  by  selling  the  three  lots  in  block, 
could  not  remove  these  incumbrances  from  the  propeities  one  and  two. 
We  humbly  submit  that  the  purchaser's  title  would  be  defective — no 
bid  would  have  been  made.  This,  then,  is  another  grave  reason  why 
Widow  Lelievre  &  Co.  could  not  sell  in  block  the  three  lots. 

Judgment  of  this  court  can  not  be  executed  since  the  appeal  was 
heard  in  this  cause,  (for  it  has  been  a  long  time  under  advisement)  the 
Citizens'  Bank  has  foreclosed  her  stock- mortgage,  (the  first  conven- 
tional one),  and  the  lots  one  and  two  were  adjudicated  to  the  said  bank 
on  the  seventh  day  of  September,  1868,  for  the  sum  of  twenty-five 
thousand  one  hundred  dollars.  (See  certified  copies  of  these  proceed- 
ings, annexed  to  this  petition,  and  made  a  part  hereof).  It  thus 
appears  that  the  bank  is  the  only  party  that  is  benefitted,  and  that 
other  mortgaged  creditors,  whose  mortgages  by  the  fact  of  the  sheriff's 
sale  are  extinguised,  receive  nothing,  and  the  absolute  title  is  now  in  the 
bank. 

The  judgment  of  this  court,  under  any  circumstances,  is  now  imprac- 
ticable. 

Further,  the  appeal  being  only  devolutive.  Widow  0.  Lelievre  & 
Co.  have  executed  their  judgment  and  foreclosed  their  mortgage  on 
lot  No.  3,  and  having  purchased  it,  they  have  sold  it  to  a  third  party. 
(See  sale  of  sheriff  and  acts  of  sales  hereunto  annexed  and  made  a  part 
hereof). 

The  actual  results  prove  conclusively  that  the  positions  we  took  and 
are  still  contending  for,  we  humbly  submit,  were  and  are  correct,  and 
that  the  assertion  we  make,  in  saying  that  the  plaintiff  in  injunction 
had  not  the  remotest  possibility  of  an  interest  in  the  sales  of  the 
properties,  as  above  demonstrated. 

The  enormous  mortgages  on  the  lots  one  and  two  made  it  an  evident 
impossibility  for  Widow  O.  Lelievre  &  Co.  to  sell  the  property  in  block. 
There  was  only  one  course  to  be  pursued  on  their  part ;  otherwise  it 
would  be  a  foifeiture  of  their  rights  under  their  first  mortgage  on  lot 
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No.  one.  According  to  the  law  of  the  contract,  they  exercised  their 
rights,*  any  other  construction,  we  submit,  impairs  the  obligation  oi 
contracts. 

As  will  be  seen  in  the  proceedings  of  foreclosure,  Mrs.  Stinson, 
through  her  attorney,  on  the  twenty-fifth  ot  February,  18G8,  made  the 
foUowing  agreement:  "Please  stay  execution  for  sixty  days,  and 
if  Mrs.  Stiuson  has  not  then  satisfied  the  bank,  you  will  continue 
the  proceedings  to  sell  the  Florance  Verandah  Hotel.*'  (18.)  Is  this 
not  a  ratification  of  the  sale  of  lots  No.  one  and  two  of  the  lot  No.  one, 
and  consequently  an  abandonment  of  the  appeal  herein  Y  If  correct, 
this  court  sliould  dismiss  this  appeal.  The  agreement  then,  also,  that 
Mrs.  Stinson  could  not  even  satisfy  the  first  mortgage  on  lots  Nos.  one 
and  two.  We  would  suggest  that  in  questions  as  to  the  mode  of 
execution  of  a  judgment,  the  iniling  of  a  lower  court  should  not  be 
interfered  with,  unless  clearly  erroneous. 

Rehearing  refused. 


No.  1979. — Laurent  Uter  v,  Felix  Dumonteil. 

Where  no  bills  of  exception  nor  asBignment  of  errors  are  attached  to  the  record,  and  tho 
appellant  has  filed  no  brief  in  tho  case,  damages  will  be  given  the  appellee  for  fUvolous 
appeal 

APPEAL  from  Seventh  District  Court,  parish  of  Orleans.  Collens,  J. 
Dttvigneaud  cC*  Tissot,  lor  plaintiff  and  appellee.  A.  Fitot,  Jr,,  for 
defendant  and  appellant. 

Wyly,  J.  The  plaintiff  alleges  that  in  the  month  of  August,  1867, 
he  entered  into  a  contract  with  defendant,  F.  Dumonteil,  whereby  he 
obligated  himself  to  put  up  and  set  in  back  settings  and  gilt  moldings, 
etc.,  in  the  confectionery  establishment  and  ice  cream  saloon  of  the 
defendant,  certain  French  looking  glass  plates,  enumerated  and 
detailed  in  the  account  annexed  to  the  petition,  for  the  price  of 
$2047  50;  that  by  the  agieement,  he  was  to  import  said  French 
looking  glass  plates,  back  settings,  moldings,  etc.,  and  put  them  up 
in  said  establishment  from  the  twentieth  of  September  to  the  first  of 
October,  1867;  that  he  made  the  said  necessary  importations  to  fulfill 
his  engagement,  and  in  due  time  notified  tlie  defendant  of  his  readiness 
to  commence  and  fulfill  his  part  of  the  agreement ;  that  the  defendant 
requested  him  to  postpone  it  till  the  latter  part  of  September,  and  he 
postponed  it  from  month  to  month,  at  his  request,  until  the  eleventh  of 
July,  1863,  when  he  informed  him  that  his  orders  had  been  executed,  as 
he  had  notified  him  several  times,  and  that  he  had  always  been,  and 
still  was  ready,  to  put  up  the  looking  glasses  in  accordance  with  their 
contract ;  that  the  defendant  failed  to  comply  with  his  part  of  the 
contract,  after  being  put  formally  in  mora.  The  defendant  pleaded 
the  general  denial.  The  court  gave  judgment  for  the  plaintiff  for  the 
amount  claimed,  and  the  defendant  has  appealed. 

The  appellant  has  furnished  us  with  neither  a  brief  nor  an  oral 
argument  in  support  of  his  defense. 

Digitized  by  VjOOQIC 


199  SUPREME  COURT  OP  LOUISIANA, 

Uter  y.  Dumon'eiL 

An  examination  of  the  record  has  satisfied  us  that  the  averments  of 
the  plaintiflf  are  fully  established  by  the  evidence,  and  that  there  is  no 
error  in  the  judgment.  He  has  asked  for  damages  for  frivolous  appeal, 
and  they  should  be  awarded  him. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
and  that  plaintiff  recover  of  the  defendant  one  hundred  and  fifty 
dollars  dama^res  for  frivolous  appeal. 


No.  2724. — William  D.  Birch  v.  William  S.  Bates. 

After  xnrescription  has  accraed,  parol  eTldence  is  inadmlssiblo  to  estabUsh  an  Intermptian. 

Acta  of  1858,  No.  208»  section  4;  20  An.  293. 
In  a  proceeding  under  an  order  of  seizare  and  sale  the  sheriff  must  give  notice  throe  days 

before  he  makes  the  seizure    Seizure  first  and  notice  afterwards  is  irregular,  and  vrili  be  set 

aside  on  appeal. 
A  sale  of  property  by  the  sheriff,  without  giving  notice  to  the  seized  debtor  as  required  by  law, 

is  a  nullity,  and  conveys  no  title  whatever  to  the  purchaser. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  St.  Helena. 
Ellis,  J.     George  H.  Penn,  for  plaintiff  and  appellant.    McVea  & 
Hunter,  for  defendant  and  appellee. 

Taliaferro.  J.  This  action  is  brought  to  rescind  an  order  of 
seizure  and  sale.  It  seems  that  the  defendant,  Bates,  being  owner  and 
holder  of  two  promissory  notes  drawn  by  plaintiff  on  the  fifteenth  of 
December,  1857,  payable  respectively  in  one  and  two  years  after  date, 
and  secured  by  mortgage  on  two  small  tracts  of  land,  took  out  an  order 
of  seizure  and  sale,  under  which,  in  December,  1867,  the  land  was  sold, 
and  Bates  became  the  purchaser.  Birch  now  sues  to  rescind  the  sale 
and  to  recover  the  property.  The  defendant  had  judgment  in  his  £ftvor 
in  the  court  below,  and  the  plaintiff  has  appealed. 

The  grounds  of  the  action  are  that  the  notes  were  prescribed  at  the 
time  the  petition  for  the  order  of  seizure  and  sale  was  presented;  that 
no  notice  of  the  order  was  served  upon  him }  that  during  the  time  the 
proceedings  were  going  on  by  which  his  property  was  sold,  he  was 
absent  from  the  State,  and  had  no  knowledge  of  them,  and  conld  make 
no  defense.  A  series  of  credits,  mostly  of  small  sums,  were  indorsed 
on  tlie  notes,  the  first  dated  November  11,  1858,  the  second,  on  the 
tenth  of  November,  1866,  and  the  last,  on  the  sixteenth  of  that  month 
and  year.  To  each  of  these  credits,  the  name  of  the  defendant  la 
affixed.  It  appears  from  the  record  that  a  proper  notice  of  the  order 
of  seizure  was,  in  the  first  place,  issued  and  placed  in  the  hands  of  the 
sheriff,  who  returned  that  the  defendant,  Birch,  had  left  the  State,  and 
consequently  that  no  service  could  be  made  upon  him.  Thereupon^ 
soon  afterwards,  an  attorney  ad  hoc  was  appointed  to  represent  him. 
Subsequently  the  sheriff,  after  making  sale  of  the  property,  indorsed 
on  the  writ  the  manner  in  which  he  had  executed  it.  He  recites  that 
he  received  the  writ  on  the  twenty-second  of  October,  made  the  seizare 
on  the  twenty-third,  and  on  the  twemty-fifth  that  he  '*  served  a  notice 
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of  seizure  on  W.  D.  Birch's  counBcl,^  and  advertised  the  sale  on  the 
thirtieth,  etc. 

The  note  last  due,  viz:  on  the  fifteenth  cf  December,  1859,  having  a 
credit  bearing  date  November  11,  185S,  was  clearly  prescribed  at  the 
time  the  next  credit  was  placed  upon  it,  November  10,  1866,  unless  the 
obligation  was  renewed  by  a  subsequent  recognition  of  the  debt  and  a 
promise  to  pay  it.  Bates  introduced  himself  as  a  witness  to  prove  the 
acknowledgment  of  the  debt  by  Birch,  his  promise  to  pay  it,  and  the 
genuineness  of  the  credits  as  indorsed  on  the  notes.  The  plaintiff 
objected  to  this  evidence ;  the  court  overruled  the  objection,  and  a  bill 
of  exceptions  was  reserved.  We  think  the  objection  was  well  taken , 
and  that  the  testimony  should  have  been  excluded.  The  act  of  March 
IB,  1858,  sections  2  and  3,  provides :  *'  That  hereafter  parol  evidence 
shall  not  bo  received  to  prove  any  promise  to  pay  any  written  obliga- 
tion where  prescnption  has  already  run,  but  that  in  all  such  cases  the 
promise  to  pay  shall  be  proved  by  written  evidence.*'  See  21  An. 
293,   Offntt  V.  Chapman  et  al. 

The  notice  required  in  cases  of  proceedings  via  exeeutiva,  is  the  notice 
that  an  order  of  seizure  and  sale  has  been  rendered.  This  notice  is 
serrcd  upon  the  defendant  three  days  before  the  seizure  is  made,  in 
order  that  he  may  pay  the  debt  or  otlierwise  satisfy  his  creditor  to 
prevent  his  property  being  seized.  The  seizure  first,  and  then  notice 
of  seizure,  does  not  fulfill  the  requirements  of  t^e  law.  Where 
recourse  is  had  to  this  summary  mode  of  enforcing  the  payment  of 
obligations,  it  has  been  frequently  held  that  the  plaintiflT  should  be 
strictly  required  to  comply  with  all  the  legal  formalities  under  pain  of 
nullity.    11  M.  R.  607;  9  L.  B.  542 ;  6  L.  6  j  C.  P.  article  735. 

There  being  then  no  notice  to  the  defendant,  the  proceedings  had 
after  the  order  was  issued,  are  necessarily  illegal  and  without  effect. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  tho  judgment  of 
the  district  coui-t  be  annulled,  avoided  and  reversed;  it  is  further 
ordered  that  the  sale  of  the  plaintifiPs  land,  made  by  the  sheriff  on  the 
seventh  of  December,  1867,  be  declared  null  and  void,  and  that  the 
plaintiff  recover  the  same,  and  be  put  in  possession  thereof,  without 
prejudice  to  the  defendant  to  prosecute  his  claim  under  the  order  of 
seizure  and  sale  According  to  law  ;  the  defendant  and  appellee  paying 
€OBt9  in  both  courts. 

Hehearing  refused. 


No.  2726.— ZoE  Sharkct,  Test.  Ex.,  v.  Leslie  Bankston  et  al. 

XT  •  purtjr  iakM  a  deTolntive  appMl  from  a  final  judgment  and  gives  bond,  and  attewards 
abandons  it,  he  can  not  be  pennlttod  to  take  a  second  appeal  o  j  giving  a  new  bond. 

APPEAL  from  Sixth  District  Court,  parish  of  St.  Helena.    JS'/Zw,  J. 
Oearge  W.  Penny  for  plaintiff  and  appellant.     T.  &  J.  ElUs,  for 
deifendants  and  appellees. 

WxLT,  J.    A  motion  is  made  to  dismiss  this  appeal :  First — Because 
the  nlaintiff,  having  abandoned  her  devolutive  appeal,  retumablegthe 
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fourth  Monday  of  February,  1869,  and  extended  by  this  court  for  two 
weeks,  can  not  take  a  second  devolutive  appeal  after  the  lapse  of  the 
time  to  which  the  first  appeal  was  extended.  Second — Because  the 
plaintiff  filed  in  the  court  below,  after  the  time  had  elapsed  for  tlie 
i-eturn  of  her  first  devolutive  appeal,  her  formal  abandonment  of  her 
appeal  in  writing.  Third — Because  the  second  order  of  devolutive 
appeal  was  granted  in  plaintiff 'd  name,  after  the  abandonment  of  her 
first  appeal,  and  after  her  death,  one  of  the  counsel  having  obtained 
the  second  order  of  appeal  in  her  name,  and  signed  her  name  to  the  ap- 
peal bond,  just  forty-five  days  after  her  death,  in  the  Charity  Hospital. 

After  the  lapse  of  the  time  at  which  the  first  devolutive  appeal  was 
made  returnable,  and  the  extension  granted  by  this  court,  there  was 
evidently  an  abandonment  of  the  appeal,  and  the  plaintiff,  if  alive, 
could  not  legally  get  a  second  order  of  devolutive  appeal  and  give  a 
second  appeal  bond  in  the  court  below.  C.  P.  594 ;  Boberts  v.  Benton , 
1  B.  100;  Jenkins  v.  Bond,  3  An.  339;  Brickell  v.  Connor,  10  An.  235. 

The  appeal  is  therefore  dismissed. 


No.  2767.— State,  ex  rel.  E.  V.  Passman  et  al.,  v.  The  Judge  op  toe 
Second  District  Court  op  New  Orleans. 

All  appeal  win  lie  from  an  Interlocutory  Judgment  of  the  probate  court,  rendered  on  a  role 
against  the  executor  to  show  cause  why  the  sale  of  certain  property  should  not  be  stopped, 
and  a  writ  of  mandamus  will,  on  application,  issue  to  the  Judge  to  send  up  the  record. 

APPLICATION  for  a  Writ  of  Mandamus.  Albert  Voorhiea  and  E, 
Hoicard  McCaleb,  for  relators.    Duvigneaud,  Judge. 

Taliaperro,  J.  The  relators  complain  that  the  judge  of  the 
Second  District  Court  of  New  Orleans  refuses  to  grant  them  a  suspen- 
sive appeal  from  a  judgment  rendered  by  him  on  a  rule  against  Bancker, 
executor,  and  others,  to  show  cause  why  the  sale  of  certain  property 
of  the  succession  of  Henry  Passman,  deceased,  advertised  for  sale, 
should  not  be  stopped,  and  the  sale  proceeded  with  in  conformity  with 
an  order  of  the  court  previously  rendered. 

Upon  application  to  this  court  for  a  writ  of  mandamus,  a  rule  nisi 
was  granted,  and  the  judge  answered  that  he  had  rendered  no  judgment 
from  which  an  appeal  lies ;  that  in  the  matter  of  the  succession  of  Pass- 
man, the  testamentary  executor  obtained  an  order  of  sale  of  property 
of  the  succession,  and,  after  the  first  offering,  he  assumed  to  have  the 
property  advertised  for  sale  a  second  time,  on  terms  different  from 
those  fixed  by  the  order  of  the  court ;  that  upon  the  rule  taken,  he 
deemed  it  his  duty  to  order  the  sale  to  be  made  in  accordance  with  law 
and  the  order  of  the  court. 

We  think  the  appeal  should  have  been  granted.  The  order  rendered 
was  in  the  nature  of  an  interlocutory  decree,  which  might  work 
irreparable  injury. 

It  is  therefore  ordered  that  the  rule  be  made  absolute,  and  that  the 
judge  of  the  Second  District  Court  be  ordered  to  grant  the  api>eal 
applied  for  by  the  relators,  and  that  it  be  made  returnable  to  this  court 
according  to  law. 
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No.  2607. — Sinnot  &  Adams  v,  Gehtais  Schlatee  et  al. — Sinnot  & 
Adams  v.*  David  N.  Barrow.    (Consolidated.) 

"Wliere  the  evidence  shows  that  the  owner  of  »  promissory  note  placed  it  in  the  hands  of  com- 
mectdal  agenta  for  the  purposea  of  negotiation,  and  the  sgents  afterwards  bring  salt  as 
owners,  the  maker  of  the  note  can  plead  all  the  equities  in  the  suit  that  may  esdst  against 
the  original  holder  and  owner,  although  it  may  be  shown  that  the  note  came  into  their 
»  as  agents,  before  maturity. 


APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Posey,  J.    Beniinck  Egan,  for  plaintiffs  and  appellees.    Barrow  & 
Fopej  for  defendants  and  appellants. 

.  Wtly,  J.  Plaintiffs  have  sued  the  defendants  as  makers  and 
indorsers  of  a  promissory  note  for  $3000,  given  to  J.  D.  Clark  for  the 
charter  of  the  steamboat  '^Mattie  Cook,"  who  authorized  the  charterers 
to  make  certain  repairs  to  said  boat,  and  deduct  the  cost  thereof  in 
settling  said  note. 

The  defendants  admitted  the  signatures,  and  the  correctness  of  the 
note,  but  claimed  a  deduction  of  $840,  for  costs  of  the  repairs  made, 
according  to  the  agreement  of  Captain  Clark,  and  alleged  that  at  its 
maturity  said  note  belonged  to  him,  and  if  ever  transferred  to  the 
plaintiffs,  was  so  transferred  after  maturity,  and  is  held  by  them  only 
for  collection. 

There  was  judgment  for  plaintiffs,  and  the  defendants  have  appealed* 

The  only  question  in  this  case  is,  whether  the  plaintiffs  are  the 
holders  of  the  note  before  maturity  for  value,  and  without  notice  of 
the  equities  between  the  original  parties  to  the  instrument. 

It  appears  that  Clark  was  the  master  or  agent  of  both  the  *'  Mattie 
Cook"  and  '*  Homey er^"  that,  in  order  to  raise  funds  to  pay  in  part 
the  repairs  to  the  Homey er,  he  gave  to  Sinnot  &  Adams,  commercial, 
agents  of  said  boat,  the  note  sued  on,  which  they  indorsed  and  nego- 
tiated in  the  City  National  Bank,  and  placed  the  proceeds  thereof,  less 
$75,  the  amount  of  commissions  and  interest,  to  the  credit  on  their 
books  of  said  steamer  Homeyer,  or  Captain  Clark. 

One  of  the  plaintiffs,  Sinnot,  testifies  that:  ''The  note  of  $3000  was 
discounted  in  the  City  National  Bank ;  after  this,  and  when  the  note 
fell  due,  Sinnot  &.  Adams  paid  the  amount  of  said  note,  say  $3000,  to 
the  City  National  Bank,  whicli  lelt  the  steamer  Homeyer,  or  Captain 
Clark,  indebted  to  us  in  the  sum  above  mentioned.'* 

It  appears  to  us,  from  the  evidence,  that  Sinnot  &  Adams  acted 
throughout  merely  as  commercial  agents,  and  never  owned  the  note,^ 
nor  did  they  ever  hold  it  in  pledge.  The  note  was  given  to  Claik  by 
the  defendants;  he  indorsed  it  to  the  plaintiffs  for  the  purpose  of 
raising  funds  to  pay  for  repairs  to  the  Homeyer;  they,  being  commer- 
cial agents  of  the  Homeyer,  indorsed  the  note  and  got  it  discounted  at 
the  City  National  Bank,  and  after  charging  Clark  $75,  the  amount  o£ 
commissions  and  interest,  they  credited  his  account  with  the  proceeds^ 
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$S9Si&x  when  the  makers  of  the  note  failed  to  pay  it  at  maturify,  thBy 
took  it  np,  and  charged  the  $dOOO  advanced  for  that  pnrpose  to  the 
Homeyer,  or  Clark ',  after  erasing  their  indorsement,  and  also  Clark-8 
indorsement)  they  brought  suit  on  the  note  in  their  name,  but  charged 
Clark  the  (20  cash  for  estpenses  to  Plaquemine  to  bring  the  suit. 

Now,  if  they  owned  the  note,  why  did  they  charge  Clark  commis- 
sions for  selling  or  negotiating  it,  and  credit  his  account  with  the 
proceeds?  If  they  owned  the  note,  why  did  they  charge  Clark  with 
the  (9000  advanced  to  take  it  up  after  the  makers  failed  to  pay  it?  If 
they  owned  the  note,  why  did  they  release  Clark  as  an  indorser  by 
erasing  his  signature  from  the  note  after  taking  it  up  f  If  they  owned 
the  note,  why  did  they  charge  Clark  the  (20  cash  expended  in  going  to 
Plaquemine  to  bring  this  suit  Y 

We  hardly  think  an  intelligent  commercial  firm  of  this  city  would 
charge  commissions  for  indorsing  and  negotiating  paper  which  belonged 
to  themselves,  and  that  they  would  so  far  forget  their  own  interest  as 
to  place  the  proceeds  of  an  asset  belonging  to  them  to  the  credit  of 
another  person.  Nor  do  we  think  they  would  take  up  their  asset  at 
the  bank  to  protect  their  name  as  indorsers,  and  charge  another  person 
with  the  amount  of  cash  advanced  to  redeem  that  which  belonged  not 
to  him,  but  to  themselves.  It  is  also  quite  improbable  that  Sinnot  & 
Adams  would  erase  Clark's  name  as  indorser,  if  they  owned  the  paper; 
and  still  more  so  that  they  would  charge  Clark  with  cash  advanced  by 
them  to  go  to  Plaquemine  to  bring  this  suit,  if  they  owned  the  note. 

From  their  own  books,  and  from  their  own  evidence,  we  have  no 
doubt  that  Clark  has  the  same  ownership  and  control  of  the  note  that 
he  had  at  the  time  it  was  given  to  him.  Plaintiff'  connection  with  it 
has  evidently  been  that  of  commercial  agents,  acting  for  the  party  who 
placed  it  in  their  hands,  charging  commissions  for  negotiating  it  at  the 
bank,  and  crediting  the  proceeds,  and  again  charging  the  cash  advanced 
to  redeem  it  at  maturity,  and  again  charging  all  expenses  incurred  ixt 
instituting  this  suit  to  the  party  owning  the  note.  Add  to  iiiis  the 
testimony  of  M.  Pilcher,  who  says :  "After  the  maturity  of  this  note, 
witness  was  present  at  a  conversation  had  in  the  office  of  Pilcher  & 
Barrow,  between  David  N.  Barrow  and  J.  D.  Clark ;  witness  recollects 
that  J.  D.  Clark  called  upon  David  N.  Barrow  at  that  time  to  settle 
this  note,  and  Mr.  Barrow  offered  to  settle  the  note,  if  Mr.  Clark  would 
allow  the  credit  of  this  account  upon  it ;  Mr.  Clark  refused  to  do  it" 
Add  to  this  the  evidence  of  David  N.  Barrow,  who,  at  the  maturity  of 
the  note,  notified  Captain  Clark  to  meet  him  at  the  office  of  Pilcher  & 
Barrow,  who  Says  that :  '*  Witness  found  Captain  Clark  there  when 
he  arrived,  and  immediately  entei'ed  on  the  subject  of  that  note; 
witness  showed  him  this  account,  annexed  to  defendants^  answer,  as 
well  as  the  agreement  he  had  made  at  ihe  mouth  of  Red  River,  gad 
which  witness  had  with  him,  and  told  him  that  if  he  woald  aOoir  ttat 
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acDdont,  ke  was  ready  to  settle  the  balance  of  tlM  note;  Ifr.  Clark 
refoBed  to  do  so,  became  very  angty,  and  left  the  office.  Daring  that 
convorsatlon  in  ererything  that  Mr.  Clark  said  he  led  witness  to  believe 
he  was  the  holder  of  the  note." 

From  the  evidence,  we  are  satisfied  that  the  plaintiib  only  hold  the 
note  for  collection  for  Clark,  and  that  the  defendants  have  the  right  to 
interpose  any  efflscts  or  eqtdties  they  have  as  against  him.  There  is 
no  donbt  of  the  correctness  of  the  account  of  $840  for  repairs  to  the 
^'Mattie  Cook,''  and  that  the  same  was  agreed  to  by  Clark.  The  cor- 
rectness of  the  amount  of  the  note,  except  the  amount  of  this  oflfset, 
was  admitted  by  the  defendants,  and  judgment  was  entered  against 
them,  on  motion,  before  the  final  trial  in  the  court  a  qua.  The  contest, 
then,  at  the  trial,  was  only  as  to  the  amount  for  whicli  the  defendants 
claim  the  aforesaid  deduction. 

We  are  satisfied  that  the  judgment  appealed  from  is  erroneous. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
reversed  and  annulled,  and  that  there  be  judgment  for  the  defendants, 
the  plaintiffs  paying  costs  of  appeal  and  all  costs  of  the  court  below 
arising  since  the  entry  of  judgment,  on  motion,  for  the  amount  admitted 
to  be  due  by  the  defendants* 


Taliaferro,  J.,  diaaetUing,  The  note  belonged  to  the  owners  of 
the  '^Mattie  Cook."  That  is  dear  from  the  record,  and  the  presump- 
tion that  would  otherwise  arise  that  Clark  was  the  owner  is  rebutted. 
Then,  ab  iniiiOf  the  note  did  not  belong  to  the  owners  of  the  Homeyer, 
and  could  not  become  the  property  of  that  company  without  a  transfer 
or  some  legal  process  by  which  the  title  passed.  Now,  I  consider  that 
it  is  wholly  immaterial  whether  Sinnot  &  Adams  took  the  note  uncon- 
ditionally, as  a  credit  pro.tanto  on  the  debt  the  Honieyer  owed  them, 
or  whether  they  took  it  with  the  condition  that  they  would  collect  it, 
and,  after  paying  the  expenses  of  collection,  pass  the  amount  r  ealized 
to  the  credit  of  the  Homeyer. 

The  note  was  transferred  by  Clark  in  August,  and  it  became  due  in 
October  following.  Clark  indorsed  the  note  over  to  Sinnot  &  Adams, 
either  in  Hieir  own  right  or  as  the  agents  of  the  Homeyer.  In  either 
<»ase  there  was  a  transfer  before  the  maturity  of  the  note,  and  there  i& 
not  tiie  slightest  evidence  in  the  record  showing  that  Sinnot  &  Adams, 
wlieti  they  took  the  note,  knew  that  it  was  entitled  to  the  credit  the 
defendants  contend  for.  Clark,  I  understand,  was  the  agent  for  the 
Attieyer,  and  the  agent  also  of  the  Mattie  Cook.  Sinnot  &  Adams 
were  bet  the  ngents  of  Clark.  The  evidence  is  plain  that  he  held  the 
iivie  aa  tiw  agent  c^  the  M4ttie  Cook. 
It  is  dear  to  me  thit  Sianot  4;  Adams  wore  entirely  aatisOsd  tfaAt  ttie 
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note  iicas  good,  and  would  be  paid  when  it  fell  due,  and  took  it  nnoon- 
ditionally.  They  credited  the  Homeyer  with  the  amount  of.  it,  after 
deducting  the  discount  they  made  on  it  when  they  negotiated  it  in 
bank ;  and  when,  at  its  maturity,  it  was  protested,  and  they  took  it 
np,  they  were  again  in  the  same  position  they  were  when  they  first  took 
it.  Their  going  back  upon  Clark  for  costs  of  protest,  etc.,  shows 
nothiug  that  alters  their  position  as  bona  fide  holders,  without  notice 
of  equities  between  the  prior  parties. 

Por  these  reasons,  I  dissent  from  the  opinion  of  the  mt^ority  of  the 
court.    Story  on  Promissory  Notes,  page  222,  section  195. 

Reheating  refused. 


No.  2720. — TuTOESHiP  op  Jane  Stokes. 

The  s'gnlng  of  an  appeal  bond  by  the  hasband  in  a  aoit  where  the  wife  is  plaiatiff,  and  Ua  jiln> 
ing  her  in  an  aaaignment  of  errors  filed  in  the  Sapreme  Court,  is  not  a  sni&cient  oomiiiliBiioe 
with  article  123  of  the  Ciyil  Ck>de.  The  authorization  of  the  ^Ce  must  be  given  either  bj 
the  husband  or  the  Judge  before  the  trisl  of  the  causa  in  the  court  a  qwL. 

An  appeal  taken  from  a  Judgnnent  where  the  wife  is  plaintiff  will  be  dismissed  on  moUon,  If  it 
appears  that  she  was  not  legally  authorised  to  prosecute  the  suit  in  the  court  below. 

APPEAL  from  the  Fifth  District  Court,  parish  of  East  Feliciana. 
Fosey,  J.  Cross  (&  Hardee  and  EacCy  Foster  db  E,  T.  Merriek,  for 
plaintiffs  and  appellants.  MeVea  dh  Hunter,  for  defendant  and 
appellee. 

Wtly,  J.  Jane  Stokes,  wife  of  Wm.  M.  Lindsay,  instituted  this  suit 
against  Sotliey  Hayes,  the  surety  on  the  bond  of  her  tutor,  to  recover 
$968  14  and  interest,  the  amount  of  the  liability  of  the  latter  to  her. 

Her  demand  was  dismissed  by  the  court  of  the  first  instance,  and  she 
has  appealed. 

A  motion  is  made  to  dismiss  this  appeal,  for  the  reason  that  there  is 
no  evidence  in  the  record  of  the  authorization  of  the  plaintiff  by  her 
husband  to  institute  the  suit,  or  to  stand  in  judgment. 

The  plaintiff  contends  that,  as  the  appeal  bond  is  signed  by  her 

husband,  and  as  he  has  joined  her  in  an  assignment  of  errors  filed  in 

this  court,  article  123  of  the  Civil  Code,  prohibiting  the  wife  fM>m 

appearing  in  court  without  the  authority  of  her  husband,  has  been 

,  sufficiently  complied  with. 

We  can  not  assent  to  this  proposition.  The  husband  most  appear 
with  his  wife,  or  she  must  exhibit  her  authorization  befora  proceeding 
to  trial  on  the  merits.  The  signing  of  the  Appeal  bond,  and  the  filing 
of  an  assignment  of  errors  in  this  court,  will  not  cure  the  defect  exiBt- 
ing  at  the  trial  in  the  court  below — ^the  want  of  capacity  of  the  wife  to 
stand  in  judgment.  2  B.  12;  4  La.  259;  10  An.  504;  2  An«  140;  C.  P. 
320, 321 ;  Succession  of  E.  H.  Pomroji  21  An.  576» 
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.She  had  no  authority  to  inatitate  the  suit,  to  stand  in  judgment,  or 
to  apply  for  the  order  of.  appeal. 

It  is  therefore  ordered  that  this  appeal  be  dismissed;  at  appellant's 
costs. 


No.  2653. — ^Eliza  C.  Johnson  v.  Succession  of  A.  J.  Lowry  et  al. 

A  mortgage  loses  its  r»nk  If  it  is  not  reinsoribed  within  ten  years. 

The  fact  that  the  records  of  the  mortgage  office  are  shown  to  have  been  removed  from  the 
phKO  where  they  were  nsoally  kept,  and  the  office  closed  for  two  or  three  years,  will  not 
relieve  a  party  ftotxi  the  efTect  of  feilure  to  rolnscribe  within  the  time  required  by  law.  In 
a  case  of  this  kind,  recourse  on  the  part  of  the  party  suffering,  would  lie  against  the  officer 
for  removing  the  records,  and  thereby  putting  it  out  of  his  power  to  have  the  reinscription 
made. 

APPEAL  from  the  District  Court,  parish  of  Madison.  Farrar,  J. 
Sparroio  cC*  Montgomery ,  for  plaintiff  and  appellee.  JE.  D,  Farrar 
and  A,  i\r.  dt  H,  N,  Ogden^  for  defendant  and  appellant. 

Howell,  J.  The  plaintiff  instituted  this  suit  against  the  suocession 
of  Lowry,  for  the  puipose  of  enforcing  lier  mortgage,  and  made  W- 
R.  Hynes  a  party  in  order  to  subordinate  his  mortgage  in  rank  to  hers. 
Hynes'  mortgage  was  inscribed  on  the  tenth  of  May,  1855,  and  rein- 
scribed  on  the  sixteenth  of  November,  18G5.  The  plaintiff's  mortgage 
was  inscribed  on  the  seventh  of  February,  1857,  and  was  reinscribed 
on  the  twentieth  of  March,  1866.  According  to  these  dates,  the  mort< 
gage  in  favor  of  Hynes  lost  its  rank,  and  that  in  favor  of  Mrs.  Johnson 
took  precedence;  but  Hynes  contends  that  he  was  prevented  by  abso- 
lute impoesibUiUj  from  reinscribing  his  mortgage  during  the  period  from 
the  spring  of  1863  to  the  sixteenth  of  November,  16G5,  on  which  day 
he  made  the  reinscription,  and  invokes  the  maxims:  ^^  Lex  neminem 
cogitad  vana  sue  impossibiliaf^^  and  ^^ratione  cessante  cessat  et  ipsa  lex,^^ 

Admitting  that  these  maxims  can,  in  any  event;  be  invoked  against 
onr  laws  of. inscription  and  registry,  which  we  are  by  no  means  pre- 
pared to  do,  this  case  does  not  come  within  their  jifst  application. 

The  proof  of  the  impossibility  to  reinscribe  is  the  testimony  of  the 
parish  recorder,  who  testifies,  on  tlie  seventeenth  of  June,  1868,  that 
he  has  been  recorder  of  Madison  parish  since  1850  -,  that  the  office  was 
closed  some  time  in  the  spring  of  1863 ;  it  was  opened  on  the  sixteenth 
of  November,  1865 ;  the  records  were,  part  of  the  time,  in  the  swamps 
of  Madison,  and  part  in  the  parish  of  Franklin ;  the  reinscription  of 
Hynes'  mortgage  was  made  on  the  day  the  office  was  reopened )  the 
mortgage  could  not  be  reinscribed,  unless  it  was  done  before  the  office 
was  closed,  in  1863.    He  knows  nothing  else. 

This  does  not  account  ior  the  closing  of  the  office  and  removal  of  the 
records  to  the  swamps ;  nor  does  it  show  by  whom  it  was  done,  or  for 
vhat  canae.    If  we  are  to  resort  to  presomptions,  they  will  not  aid  the 
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Teoorder  or  benefit  Hynea.  To  admit  such  facta  as  a  legal  excnae  for 
non-reinBcriptioD,  as  required  by  positive  laW;  irill  put  it  in  the  power 
oi  every  parish  recorder  to  control  and  destroy  the  rights  of  mort- 
gages. The  recorder;  in  this  instance,  may  have  made  himself 
responsible  in  damages  to  Hjnes,  but  certainly  the  facts  can  not  affect 
the  legal  rights  of  Mrs.  Johnson,  resulting  from  the  presumption  of 
Hynes'  mortgage. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court,  in 
fjAvor  of  Mrs.  Johnson,  plaintiff,  be  aflBrmed,  with  costs. 

Behearing  refused. 


No.  2509. — S.  WooLFOLK  et  al.  v.  E.  Woolpolk. 

An  Appeal  will  not  lie  from  an  interloca*9rj  jadgiiient»  where  It  !■  not  shown  that  izrqpanlde 

Iqjiiiy  wonld  follow. 
Here  delay  will  not  authorize  the  intervention  of  the  appellate  court 
If  the  interlocatory  Judgment  is  emmeons  it  maj  be  corrected  on  appeal  Atom  the  Aaal  Jndg. 

mentlnthecauae. 
An  ii\Jnnc4on  will  not  be  diamiased  on  account  of  insofficient  Mcuritx,  If  it  appears  that  the 

party  wiU  be  immediately  entitled  to  the  same  remedy;  but,  the  Judge  a  quo,  may  in  hla  dla- 

cretion  permit  additional  tecfOxXtj  to  be  given. 

APPEAL  from  the  Parish  Court  of  Iberville*  Moore,  Parish -Judge^ 
Samuel  Mathews,  and  lUice,  Foster  dk  U,  T.  Merrick^  for  plaintiffs 
and  appellants.    TaJhot  ds  Fuqua,  for  defendant  and  appellee. 

Howell,  J.  The  heirs  at  law  of  Austin  Woolfolk,  deceased,  obtained 
a  judgment  against  their  mother,  the  widow  in  community,  decreeing 
a  partition  of  the  property  held  in  common,  fixing  the  respective 
shares  or  proportion  of  each  of  the  parties,  plaintiffs  and  defendant^ 
ordering  the  said  property  to  be  sold  for  the  purpose  of  partition,  and 
referring  the  parties  to  a  notary  to  complete  it«  The  order  of  sale  was 
issued  to  an  auctioneer,  and  under  it  the  property  was  advertised, 
whereupon  M.  Hebert,  as  administrator  of  the  successions  of  Thomas 
Mille  and  wife,  and  £.  Durrive,  for  the  use,  etc.,  judicial  mortgage 
creditors  of  the  defendant,  Mrs.  Woolfolk,  enjoined  the  sale,  and  asked 
that  the  judgment  of  partition  be  annulled  on  the  following  grounds : 

First — The  parish  court,  which  rendered  the  judgment  of  ]>artition, 
was  without  jurisdiction  raiione  materiw, 

Second—There  is  no  such  amount,  as  stated,  due  the  plaintiff,  and 
if  anything  is  due  them,  they  have  no  mortgage. 

Third — At  the  time  said  judgment  of  partition  was  rendered,  and 
long  previous  thereto,  x)etitioners  had  caused  the  interest  of  Mrs. 
Woolfolk  in  said  property  to  be  seized  under  their  writ  of  fieri  facias, 
and  the  same  was  at  the  time  in  the  custody  of  the  law. 

The  defendants  in  the  injunction  moved  to  dissolve,  on  the  grounds 
that  the  petition  disclosed  no  ground  for  an  ii^lnnction ;  l^t  if  ike 
plalntift  have  any  mert^gage  and  privil^g^^  they  most  eteroiae  it  8» 
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required  by  articles  401  and  402,  C.  P.,  and  not  by  injunction ;  that  if 
the  judgment  is  null  and  void,  it  cannot  prejudice  any  one,  and  by  the 
same  reason  the  parish  court  can  not  entertain  jurisdiction  of  the 
iigunctiou  suit,  and  that  the  security  on  the  injunction  bond  is 
insufficient. 

The  motion  to  dissolve  was  overruled,  the  judgment  signed,  and  five 
days  allowed  to  famish  additional  security.  The  defendants  in  injunc- 
rion,  alleging  irreparable  injury,  appealed. 

A  motion  is  made  to  dismiss  the  appeal,  on  the  ground  that  the 
judgment  is  interlocutory,  and  not  a  final. one. 

The  judgment  is  clearly  an  interlocutory  one,  the  effect  of  which  is 
to  delay  the  sale  and  ultimate  partition ;  but  there  is  nothing  in  the 
&et8  or  in  the  character  of  the  property  going  to  show  that  this  delay 
will  work  an  irreparable  injury  to  the  appellants.  Mere  delay  will 
not  authorize  the  interference  of  the  appellate  court.  11  M.  276;  12 
M.  488;  3N.  S.  25;  15  La.  521. 

If  the  interlocutory  judgment  be  erroneous,  it  may  be  corrected  by 
api>eal  from  the  final  judgment.  3  R.  457.  The  refusal  to  dissolve  on 
the  face  of  the  papei*s  left  the  case  as  it  was  when  the  ii\|unctiQn  waa 
granted. 

The  judge  a  g[uo  believing  the  cause  for  injunction  to  be  good  and 
sufficient,  did  not  err  in  permitting  additional  security  to  be  given,  as 
another  writ  could  have  been  immediately  granted.  3  N.  S.  480;  4  N. 
S.499;  8  An.  489. 

We  must  determine  whether  an  appeal  lies  before  we  can  inquire 
into  the  correctness  of  the  judgment. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed,  with 
costs. 

Rehearing  refused. 


No.  2655.— William  J.  Eilbouuxe  v,  Henry  Frellsen. 

To  eoQstltnte  *  valid  eeixiire  of  a  pl«at»t|OA  (ntUlmted  m  soeh,  and  occaplad  as  a  reaUtenee^ 
the  sheriff  must,  whether  under  attachment  or  fieri  facias,  take  th9*  proper^  into  his 
poaaeaaion  and  enstody,  and  In  case  of  attachment,  the  return  must  show  that  this  rule  has 
beeo  complied  with.  Tbe  atatement  hy  .the  oflloer  that  he  has  attiohei  according  to  Uw,  is 
notaufflcient 

lUe  sale  of  a  plmtation  by  the  sheriff  under  a  Judgment  rendered  on  attachment  wltbout 
giTtnff  notice  to  the  ocoapant  or  owner,  is  a  nullity ;  but  if  the  attaching  creditor  can  show 
on  txiU  of  the  iojonction  talcen  out  by  the  partv  iu  poescdsion  under  a  recorded  title,  tLat 
the  sale  is  simu'atid,  ihe  case  might  bo  different 

APPEAL  from  the  District  Court,  parish  of  Carroll.    Farrar,  J. 
W»  G,  Wyly  and  F*  F.  ifon^groirier)^,  for  plaintiff  and  appellant.    If. 
Duhoaey  for  defJendaut  and  appellee. 

HowS;  J«    Th^  record  in  this  case  discloses  the  following  fisicts : 
On  the  twenty-fifth  March,  1866,  the  plaintiff  purchased,  by  notarial 
act,  from  Jefferson  Qayden,  a  plantation  in  the  parish  €i  Carroll. 
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About  this  time,  and  prior  to  the  twenty-eighth  of  April,  1866,  Gay- 
den  left  the  State  and  went  to  reside  in  Mississippi.  On  the  twenty- 
eighth  of  April,  1866,  Henry  FrellsQn,  the  defendant,  and  John  A.  Steven- 
son, sued  out  a  writ  of  attachment  against  Gayden,  and  caused  a 
curator  ad  hoc  to  be  appointed,  who  wrote  at  the  foot  of  the  petition : 
'*  I  accept  service  and  waive  copy  of  citation  and  attachment.'' 

The  return  of  the  sheriff  upon  the  writ  stated  that  he  had  *'  served 
the  same  by  attaching  the  following  described  lands; "  and  then  gave  a 
description  of  the  plantation  in  question.  He  did  not  go  to  the  planta- 
tion, or  take  actual  possession  of  the  place,  or  put  a  keeper  thereon, 
'Or  notify  the  occupants ;  but,  as  the  record  informs  us,  '^  he  made  the 
attachment  in  the  sheriff's  office,  by  writing  up  a  description  of  the 
land  on  his  return,  and  notifying  the  curator  ad  lioc,*^ 

On  the  ninth  of  May,  1866j  the  act  of  sale  from  Gayden  to  plaintiff 
was  recorded.  On  the  thirteenth  of  October,  1866,  judgment  was  ren- 
dered in  favor  of  Frellsen  and  Stevenson,  against  Gayden,  in  the  attach- 
ment suit,  for  $905  and  interest,  and  the  property  attached  was  ordered 
to  be  sold. 

In  January,  1867,  a  writ  of  fieri  facias  was  issued,  containing  a 
description  of  the  plantation,  and  in  March,  1867,  it  was  sold  to  the 
defendant,  Frellsen.  It  appears  that  in  making  what  was  called  a 
seizure  under  the  writ  of  fieri  facias  ^  the  sheriff  did  not  go  to  the  place, 
*'  but  only  seized  the  property,'*  as  he  states,  ''  by  copying  the  num- 
bers of  the  land  from  the  writ  of  sale  directing  the  sale  of  the  same  in 
«aid  suit;  that  he  gave  no  notice  to  the  occupants  of  the  plantation, 
but  did  give  notice  to  the  curator  ad  lioc,^* 

The  plantation  was  cultivated  and  occupied  as  a  residence  by  thi* 
plaintiff  in  1866,  and  by  his  tenants  in  1867.  He  avers  that  he  never 
heard  of  the  pretended  seizure  and  sale  until  about  September,  1867, 
when  he  commenced  the  action  now  before  us,  to  annul  the  judgment 
and  sale,  and  to  be  quieted  in  his  title.  To  this  action  the  defendant 
Frellsen,  answered,  by  a  general  denial  and  an  allegation,  that  the  sale 
from  Gayden  to  plaintiff  was  a  simulation,  and  by  other  defenses 
which  appear  to  have  been  abandoned  There  was  judgment  for 
defendant,  and  plaintiff  has  appealed. 

We  are  constrained  to  think  that  the  judgment  appealed  from  was 
erroneous.  The  plaintiff's  title  as  to  third  persons  took  effect  on  the 
ninth  of  May,  1866.  He  occupied  and  cultivated  the  plantation  during 
that  season  -,  and  during  1867  his  tenants  were  in  possession  for  liim. 
The  public  act  of  sale,  its  formal  registry,  and  the  vendee's  actual  and 
continued  possession  gave  him  rights  of  which  he  conldnot  be  divested 
by  a  pretended  forced  alienation,  conducted  without  regard  to  those 
elementary  rules,  by  which,  for  the  plainest  reasons  of  propriety  and 
justice,  forced  alienations  are  controlled.  To  constitute  a  valid  seizure 
of  a  plantation  in  Carroll  parish,  cultivated  as  such  and  occupied  as  a 
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Tesidenoe;  the  Bheriff  mvBt,  whether  under  attachment  or  fieri  facias, 
take  the  property  into  his  possession  and  custody;  /tnd  in  case  of 
Attachment,  the  refum  must  show  that  this  rule  has  been  complied  with, 
and  it  is  not  sufficient  for  the  officer  to  state  that  he  has  '^  attached 
according  to  law." 

Page  V.  Generis,  6  An.  551;  Stockton  v.  Downey,  6  An.  581;  Boyle  v. 
Ferry,  12  An.  425;  Goubeau  v.  New  Orleans  and  Nashville  Railroad 
Company,  6  Rob.  347;  Simpson  v.  Allain,  7  Rob.  500. 

8o  far  as  the  property  claimed  by  plaintiff  is  concerned,  there  was, 
in  reality,  no  attachment,  judgment,  seizure  or  sale.  The  record  does 
not  show  that  his  title  is  a  simulation,  and  it  is  not  necessary,  there- 
fore, to  decide  what  effect  the  fact  of  simulation,  if  established,  might 
have  had  in  the  case. 

For  the  reasons  given,  it  is  ordered  and  adjudged  that  the  judgment 
of  the  district  court  be  avoided  and  reversed,  and  th«at  there  be 
jadgment  in  favor  of  plaintiff,  with  costs  in  both  courts;  that  the  sale^ 
of  the  plantation  to  the  defendant,  as  mentioned  and  set  forth  in  tlie 
petition,  be  annulled  and  set  aside,  and  the  plaintiff  quieted  in  his 
title  to  the  same. 

Mr.  Justice  Wyly  recused  himself  in  this  case. 


No.  2683.— Liquidator  of  the  Clinton  and  Port  Hudson  Rail- 
road Company  v.  R.  Whitaker. 

A  decree  of  the  Court  ordering  the  Uqnldfttor  of  »n  iBSolvent  corporation  to  colkct  Uie 

Meets  as  sp^  edily  as  poBslble  is  not  preBcrlbed  by  ten  years. 
rtrevriam:   The  judgment  directs  the  liquidator  to  dischaige  a  duly  attached  to  his  office. 

It  is  no.  a  moneyed  Jadgment. 

APPEAL  from  District  Court,  parish  of  East  Feliciana.    Posej/y  J. 
8.  E.  Hunter,  for  plaiutiff  and  appellant.     Oi'oss  <&  Hardee  and 
HacCf  Foster  db  E,  T.  Merriclc,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  plaintifiP,  under  a  decree  ordering  him  to 
collect  the  assets  of  the  insolvent  corporation  as  speedily  as  possible, 
is  seeking  to  enforce  a  mortgage  against  the  defendant  for  stock  sub- 
Acribed.  The  defendant  pleads  the  prescription  of  ten  years  against 
the  judgment  ordering  the  liquidator  to  collect,  etc. 

We  are  of  opinion  that  the  judgment  in  the  case  of  tlie  Gas  Light 
Company  v,  Haynes  is  not  prescribed.  The  judgment  directs  the 
liquidator  to  discharge  a  duty  attached  to  his  office.  It  is  not  a  money 
jsdgment.  See  21  An.  250 ;  ib.  44,  and  Liquidator  of  Clinton  and 
Port  Hudson  Bailroad  Company  r.  Samuel  Lee,  recently  decided. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district  court  be 
aDBulled,  that  the  plea  of  prescription  be  overruled,  and  that  the  case 
be  remanded  to  the  district  court  to  be  proceeded  T^ith  according  to 
Iaw.    It  is  further  ordered  that  the  appellee  pay  the  costs  of  appeal. 
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No.  2718.— Beutr AND  Haralson  v.  Mrs.  Lucy  Boyle. 

WJiere  inu]e4  and  other  movablo  property,  ns'  d  by  the  Isssee  in  working  the  plantaiion,  have 
been  proTlsionally  seized,  at  the  suit  of  the  lessor,  for  the  rent  of  the  rbce,  and  released 
by  the  sheriff  on  bond,  before  judgment,  the  privilege  of  the  lessor  is  not  theieby  lost,  and 
the  same  property  may  be  seized  a  second  time  and  i  old  to  sadcfy  the  privil.  ge  recognized 
by  ihe  Judgment,  provided,  the  lessee  has  not  parted  witu  the  possession  and  ovnershtp 
of  the  property  more  than  fifteen  days  prior  to  the  last  seizure. 

The  privilege  on  the  movables  of  the  lessee,  for  the  rent  of  the  plantation,  cannot  be  eoforonl 
by  the  lessor  against  an  innocent  third  purchaser,  if  more  ttian  fifteen  days  have  elapted 
irom  the  date  of  purchase  from  the  lessee,  belore  the  seizure. 

APPEAL  from  Soventli  Judicial  District,  parisli  of  West  Feliciana. 
Miller,  J.  Collins  cfe  Leake,  for  plaintiff  and  appellee.  TF.  JD, 
JVinter,  for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant  seized  provisionally  ceilain  males 
and  other  personal  property  belonging  to  Hale,  as  subject  to  her  privi- 
lege as  lessor  of  a  plantation  to  Hale.  The  lessee  gave  bond  in  the 
« usual  form  for  the  forthcoming  of  the  property,  and  tlie  sheriff  i*eleased 
it.  Hale  removed  the  property  from  the  defendant's  plantation,  and 
afterwards  sold  to  Haralson  six  mules,  which  formed  part  of  the  prop- 
erty seized  by  the  lessor. 

About  three  mouths  after  the  provisional  seizure  was  made,  the 
defendant  in  this  suit  obtained  judgment  against  Hale,  with  recogni- 
tion of  the  lessor's  privilege,  and,  issuing  execution  on  this  judgment, 
seized  the  six  mules  sold  by  Hale  to  Haralson,  and  they  were  adver- 
tised for  sale.  Haralson  took  out  an  injunction  which  is  the  founda- 
tion of  the  present  action. 

To  the  plaintiff's  petition  in  injunction  the  defendant  answered, 
averring  her  privilege  and  alleging  the  pretended  sale  from  Hale  to 
Huralsou  was  fraudulent  and  simulated,  no  delivery  of  the  property 
having  been  made ;  that  Haralson  could  not  purchase  to  her  detriment 
the  pi*operty  subject  to  her  privilege ;  that  the  sheriff  had  no  authority 
for  receiving  a  bond  and  releasing  the  property,  and  that  her  privilege 
subsisted  notwithstanding  the  release.  In  support  of  tliis  position,  the 
case  of  Blanchin  v.  The  Steamer  Fashion,  10  An.  49,  is  i-elied  upon. 

The  plaintiff  had  judgment  in  his  favor  witli  seventy-five  dollars 
damages,  and  the  defendant  appealed. 

We  think  the  defendant  has  failed  to  establish  that  the  sale  was 
simulated.  The  delivery  of  the  property  is  sufficiently  established. 
The  deputy  sheriff  testified  that  he  seized  three  of  the  mules  in  Haral- 
son's possession,  and  that  Hale  was  in  possession  of  the  other  three 
when  he  seized  them.  Other  evidence  in  the  recoi*d  accounts  satisfac- 
torily for  three  of  the  mules  being  at  that  time,  in  Hale's  possession. 
The  privilege  of  the  defendant  was  not  destroyed  by  the  release  of  the 
seizure  and  the  taking  of  the  bond;  but  in  view  of  the  &cts  that 
occurred  subsequently,  it  is  not  easy  to  avoid  the  conclusion  that  the 
privilege  was  lost,  as  more  than  fifteen  days  elapsed  after  the  property 
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was  removed  from  the  defendant's  plantation  and  after  it  was  sold  to 
HaialBon,  before  the  second  seizure  was  made ;  several  months  having 
intervened  between  the  release  and  the  removal  and  sale,  and  the  time 
of  the  rendition  of  judgment  against  Hale.  All  this  time  the  mules 
were  not  on  the  leased  premises^  and  the  greater  part  of  it,  they  were 
in  Haralson^s  possession  as  owner.  Article  2679  of  the  Civil  Code 
declares  in  regard  to  the.  rights  of  the  lessor  that  ^'  in  the  exercise  of 
this  right  (that  of  seizure  of  the  lessee's  property)^  the  lessor  may  seize 
the  objects  which  are  subject  to  it;  before  the  lessee  takes  them  away, 
or  within  fifteen  days  after  they  are  taken  away^  if  they  continue  to  bo 
the  property  of  the  lessee  and  can  be  identified." 

A  bill  of  exceptions  was  taken  by  the  defendant  to  the  introduction 
of  certain  evidence  relating  to  the  sale  from  Hale  to  Haralson,  but  it  is 
unnecessary  to  examine  it. 

It  is  clear  that  the  defendant  can  not  pursue  the  property  in  the 
hands  of  a  third  party  after  the  lapse  of  the  period  of  time  during 
which  her  privilege  existed. 

Whether  the  sheriff  is  liable  for  taking  insufBcient  and  illegal  security 
on  the  bond  is  not  a  matter  before  us. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed^  with  costs. 

Rehearing  refused. 


No.  1793. — W.  W.  King  r.  Mrs.  Mary  Cressap  and  her  Husband* 

A  pwiy  who,  haylag  taken  charge  of  another's  farnUnre  and  dwelling  house  in  New  Oxleaaaa^ 
aoder  an  agreement  with  the  owner,  in  th)  year  1862,  shortly  after  the  city  was  captured 
try  the  military  forces  of  the  United  States,  must  be  viewed  as  a  depositary,  and  *  s  scich  is 
responaible  for  the  return  of  the  goods  when  demanded  by  the  owner.  In  a  cite  like  this^ 
the  depositaj^  can  not  urge  the  disloyalty  of  the  owner  in  bar  of  his  right  to  recover.  Nor 
does  the  law  require  that  a  c.tlzen  oi  the  United  Stat  s,  who  made  a  deposit  of  his  goods 
and  effects  with  another,  shall,  before  brlngiog  suit,  exhibit  evidenoe  of  his  loyalty. 

The  question  of  loyalty  is  one  tha'  an  agent  or  depositary  can  not  plead  against  his  princIpoL 

A  the  lessor  of  a  house  snd  premises,  made  an  agreement  wnte  a  rcnurc  with  B,  the  leseee, 
for  his  hcusehold  gocds  and  effects.  A  afterwards  co  lectod  th(«  rent  due  from  the 
lessee,  and  gave  a  receipt  therefor.  Heli^That  A,  the  lessor,  by  giving  the  receipt  and 
receiving  the  rent  acknowloJged  the  simulated  character  of  the  sale,  and  when  demand 
or  reetitution  of  the  gcod^i  and  furniture  was  made  by  the  owner,  the  lessor  was  pre- 
cluded by  such  acknowledgment  from  urging  the  vtiite  a  remere  in  bar  of  the  right  to 
recover. 

A.  soit  for  the  recovery  of  goods  on  dcDpsit,  or  their  value,  is  in  time  if  brought  \7ithln  one 
yc«r  from  demand  for  restitution. 

Jk  PPE AL  from  the  Third  District  Court  of  New  Orleans.    Fellowes,  J. 
/\    W.  A.  Elmore,  for  plaintiff  and  ai)pellee.    E.  Howard  McCaleVy  for 
defendant  and  appellant. 

Wtlt,  J.  The  defendants  are  sued  for  the  value  of  furniture  and 
Iiouseliold  effects  left  on  deposit  with  them  by  the  plaintiff,  on  the 
eighth  of  October^  1862,  in  the  dwelling  house  preyiously  occupied  by 
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tlie  plaintiff,  on  Third  street,  between  Chestnat  and  Coliseum  streets, 
New  Orleans,  which  was  owned  by  the  defendant,  Mary  Cressap,  as  her 
paraphernal  property,  and  administered  by  her  separately  from  her 
husband.  The  plaintiff  alleges  that  the  said  Mary  Cressap  promised 
to  preserve  and  return  the  said  property  to  him  when  he  again  retomed 
to  this  city,  and  the  said  H.  B.  Cressap,  her  husband,  also  promised 
that  the  things  should  be  faithfully  returned.  He  alleges  that  the 
dwelling  house  occupied  by  him,  under  a  lease,  was  the  individual 
property  of  the  said  Mrs.  Cressap,  and  all  the  acts  of  her  said  husband 
in  relation  thereto  were  as  agent  for  his  wife.  That  prior  to  the  insti- 
tution of  this  suit  he  demanded  the  return  of  his  said  property,  but 
she  and  her  husband  refused  to  return  the  same  to  him. 

The  petitioner,  also,  alleges  that  prior  to  his  departure  firom  New 
Orleans,  to  wit :  about  the  eighteenth  of  September,  1862,  in  order  to 
protect  his  farniture  and  other  household  effects  from  danger,  appre- 
hended on  account  of  his  absence,  lie  made  a  simulated  vente  d  rinUrf, 
or  sale  with  the  right  of  redemption,  of  a  portion  of  said  furniture  to 
the  said  H.  B.  Cressap ;  that  this  sale  was  well  understood  by  the  said 
Cressap  and  his  wife  to  be  a  simulation,  made  merely  to  protect  his 
property  from  improper  seizure  or  disturbance  during  his  absence. 
That  the 'alleged  consideration,  to  wit:  the  sum  of  five  hundred  and 
forty  dollars,  the  amount  of  rent  alleged  to  be  due  by  him,  was  par- 
tially fictitious.  That  said  parties,  well  knowing  the  simulation,  so 
treated  it  by  their  subsequent  acts.  That  disregarding  the  vtnU  d 
r&mMj  and  being  in  want  of  money,  the  said  H.  B.  Cressap  collected 
from  the  wife  of  the  petitioner,  who  remained  in  possession  of  the 
property  till  the  eighth  of  October,  18G2,  a  sum  for  the  rent  due,  to 
wit:  one  hundred  and  ninety -five  dollars,  as  appears  by  his  receipt 
filed  with  the  petition ;  that  by  this  receipt  of  money  the  simulatioa 
was  acknowledged  and  the  sale  annulled. 

The  petitioner  alleges  that  when  his  family  left  the  house  on  the 
eighth  of  October,  1862,  the  said  Mrs.  Cressap  herself  took  possession 
thereof,  and  also  of  the  furniture  and  other  household  effects  belong- 
ing to  him  left  therein ;  and  that  she  continued  to  administer  upon 
said  house  and  said  effects  in  her  own  name  and  for  her  separate 
benefit. 

In  bar  of  recovery  on  this  demand  the  said  H.  B.  Cressap  and  his 
wife,  Mary  Cressap,  both  appeared  and  excepted  thereto  on  the 
grounds — 

1.  That  said  King  is  without  capacity  to  proceed  in  court  without 
showing  proof  of  his  renewal  of  allegiance  to  the  United  States ; 

2.  That  the  petition  sets  forth  no  cause  of  action ; 

3.  That  said  petition  bases  plaintiff's  demand  on  acU  of  aimulationj 
an  infriDgement  of  public  policy,  good  order,  etc. 

The  exeeption  was  overruled  by  the  court,  and  the  defondaats 
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aeverod  in  their  answers.  The  coart  gave  jadgment  dismissiBg  the 
demand  of  plaintiff  so  far  as  H.  B.  Cressap  is  concerned,  on  the  ground 
that  his  connection  with  the  matter  was  merely  that  of  agent  for  his 
wife;  and  gave  jadgment  against  her  in  favor  of  the  plaintiff  for  three 
thousand  dollars,  with  interest  from  judicial  demand,  the  value  of  the 
property,  estimated  by  the  judge  from  the  evidence  adduced  on  the 
tiiaL  From  that  judgment  H.  B.  Cressap  has  not  appealed.  His 
wife,  Mary  Cressap,  has  appealed. 

Our  attention  is  directed  to  the  bill  of  exceptions  taken  by  the 
defendants  to  the  ruling  of  the  court  setting  aside  the  exceptions  of  the 
defendants  on  the  grounds — 

1.  That  King  had  no  right  to  proceed  in  court  until  he  showed  proof 
that  he  had  renewed  his  allegiance  to  the  United  States ; 

2.  That  there  is  no  cause  of  action ; 

3.  That  the  petitioner  bases  plaintiff's  demand  on  acts  of  simula- 
tion, etc. 

We  know  of  no  law  requiring  a  citizen  to  exhibit  proof  that  he  has 
taken  the  oath  of  allegiance  before  he  can  institute  a  suit. 

We  think  the  petitioner  clearly  sets  forth  a  cause  of  action.  We  do 
not  think  the  petition  bases  plaintiff's  demand  upon  an  act  of  simula- 
tion, although  the  act  was  referred  to. 

We  think  the  action  is  clearly  that  of  a  depositor  against  the  paity 
receiving  the  deposit.  The  court  did  not  err  in  refusing  to  dismiss  the 
demand ;  there  is  no  merit  in  the  bill  of  exceptions. 

As  the  defendant,  H.  B.  Cressap,  did  not  appeal,  we  will  not  consider 
the  defenses  urged  by  him,  nor  the  evidence  introduced  in  support  of 
bis  averments.  We  think  the  receipt  of  the  eighth  of  October,  1862, 
and  the  judicial  admissions  contained  in  the  exception  filed  by  the 
defendants,  to  wit :  the  averment  of  simulated  acts,  etc.,  clearly  estop 
them  from  claiming  the  reality  of  the  rente  d  T6niM  of  the  eighteenth 
of  September,  1862.  Indeed,  the  defendant,  Mrs.  Mary  Cressap,  has 
never  urged  its  validity  or  that  she  held  the  furniture  thereunder. 
That  act  was  never  consummated  by  delivery;  the  wife  of  the  plaintiff 
continuing  in  the  possession  of  the  property  until  she  paid  the  rent, 
evidenced  by  the  receipt  of  the  eighth  of  October,  1862,  which  was  a 
clear  acknowledgment  of  the  nullity  of  the  sale.  There  can  be  no 
doubt  that  the  property  was  left  on  deposit  on  the  eighth  of  October, 
1862,  and  it  was  not  delivered  in  pursuance  of  the  simulated  act 
referred  to. 

The  argument  of  King's  disloyalty,  urged  with  so  much  i^dX  by  the 
counsel  for  the  appellant,  can  not  avail  him.  When  the  deposit  was 
made,  both  King  and  the  defendants  were  citizens  of  this  city.  How  his 
disloyalty  on  the  one  hand,  and  their  assumed  loyalty  on  the  other,  can 
operate  a  divestiture  of  his  property  in  their  favor,  we  can  not  corn- 
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prebend.  Indeed,  this  branch  of  the  argnment  is  unworthy  of  serious 
consideration. 

The  question  is,  was  the  furniture  of  the  plaintiff  deposited  with  the 
defendant,  Mrs.  Mary  Cressap,  on  the  eighth  of  October,  1662?  It 
was  certainly  left  in  the  hoiise  which  she  owned  and  administered 
separately  from  her  husband,  she  being  separate  in  property  from  him, 
according  to  her  own  evidence.  And  it  is  equally  certain  that  she  took 
possession  of  the  property  after  it  had  been  left  there  by  Mrs.  King. 

We  are  of  the  opinion  that  she  has  incurred  the  obligation  of  a  depos- 
itary, if  not  by  a  contract,  at' least  by  a  quasi  contract.  If  she  was 
not  authorized  by  her  husband  to  make  the  contract,  she  certainly 
became  liable  for  tlie  property  left  in  her  charge  by  a  quasi  contract, 
without  his  authorization.    2  An.  2,  and  the  authorities  there  cited. 

The  district  judge  carefully  reyiewed  the  evidence,  as  appears  in  bis 
written  opinion  in  the  record,  and  we  are  of  opinion  that  he  arrived 
at  a  correct  conclusion. 

The  plea  of  prescription  can  not  prevail,  the  suit  having  been 
brought  by  plaintiff  within  one  year  from  the  demand  for  the  restitu- 
tion of  his  property. 

The  other  defenses  urged  are  not  of  a  serious  character. 

It  is,  therefore,  ordered  that  the  jiidgment  appealed  from  be  aflSrmed, 
with  costs. 

Rehearing  refused. 


No.  1804.— A.  W.  Walker  v.  P.  A.  Ducros 

The  change  of  executory  proceedings  to  that  of  ordinary  proceedings,  by  anawer  to  tbo  injunc- 
tion taken  out  by  the  defendant  aga-nat  the  order  of  seizure  and  sale,  will  ^i>erate  a 
discharge  ot  the  sureties  on  the  ii^Janction  bond,  aisd  the  sureties,  harlrg  no  further 
interest  in  the  litigatl(«,  need  not  be  made  parties  to  the  appeal  from  the  Judgment 
dissolving  the  injunction. 

The  rule  is  now  eetttoa  that  where  the  consideration  of  the  note  Is  part  land  and  movables  and 
pari  sUtos,  tae  holder  can  only  recover  that  portion  which  is  ascertained  to  be  due  on  the 
land  and  movables  alter  crediting  the  payments  which  have  been  made  prior  to  emancipa- 
tion, in  the  proportion  that  each  bears  to  the  entire  contract.  Saodldge  «.  Sandersoa,  21 
An.  757. 

APPEAL  from  Second  District  Court,  parish  of  St.  Bernard.  Dugue,  J. 
Sambola  d;  Ducros j  for  plaintiff  and  appellee.  L,  Oastera,  for 
defendant  and  appellant. 

Wtly,  J.  In  1857,  the  plaintiff  purchased  a  plantation  and  mova- 
bles, together  with  fifty-eight  slaves,  in  the  parish  of  St.  Bernard,  for 
the  total  price  of  $135,000,  paying  $25,000  cash,  and  executing  to  hia 
vendor  a  series  of  mortgage  notes. 

The  defendant  being  the  holder  of  one  of  these  notes  for  the  sum  of 
$13,333  33,  sued  out  an  order  of  seizure  and  sale,  and  the  plaintiff 
enjoined  it  upon  the  several  grounds  stated  in  his  petition  of  injunction 
and  his  amended  petitions.    The  case  was  before  this  court  in  1866, 
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and  was  remaiided  for  new  trial  on  a  point  of  practice,  as  will  be  seen 
in  18  An.  703. 

The  judgment  appealed  from  was  in  favor  of  the  plaintiff,  dismissing 
the  demand  of  the  defendant  founded  on  the  mortgage  note,  with  five 
hundred  dollars  damages.  The  defendant  has  appealed.  The  plaintiff's 
counsel  ask  that  the  appeal  be  dismissed,  without  a  motion  to  that 
effect,  because  the  appellant  has  failed  to  make  the  sureties  on  the 
ii^junction  bond  parties  to  this  appeal. . 

The  counsel  for  the  defendant,  on  the  other  hand,  says  the  sureties 
have  no  interest  in  the  matter,  the  character  of  the  action  having  been 
changed  from  an  executory  to  an  ordinary  one. 

We  find  in  tlie  answer  of  the  defendant,  filed  in  September,  1867, 
this  averment :  '*  And  now  converting  this  summary  proceeding  into 
an  ordinary  suit,  respondent  prays  that  judgment  be  rendered,"  etc. 

Again,  in  the  answer  filed  in  October,  1867,  which  was  in  reply  to  a 
supplemental  petition  of  the  plaintiff,  we  find  the  following  averment: 
^'Andi)er8isting  in  his  determination  to  change  this  summary  pro- 
ceeding into  an  ordinary  suit,"  respondent  prays,  etc. 

We  think  these  statements  in  the  pleadings  of  the  defendant, 
changed  the  character  of  the  suit  to  one. concerning  which  the  sureties 
on  the  bond  are  without  interest ;  and  being  released  by  this  voluntary 
change  of  the  defendant,  they  could  not  become  bound  by  subsequent 
statements  of  the  defendant. 

We  think  they  have  no  interest  in  the  contestation  now  before  the 
court,  and  need  not  be  made  parties. 

The  question  on  the  merits  is  just  the  same  as  that  presented  in 
Sandidgev.  Sanderson,  21  An.  757,  where  the  consideration  of  the  note 
was  mixed,  part  land  and  movables,  and  part  slaves. 

After  considering  the  learned  brief  filed  by  the  counsel  for  the 
plaintiff,  we  have  failed  to  discover  sufficient  reasons  to  change  our 
ruling  on  this  question.  On  this  point  the  jurisprudence  may  now  be 
considered  settled.  The  law  in  force  at  the  time  the  payments  were 
made  must  regulate  the  question  of  legal  imputation.  Payments  on 
contracts  of  this  character  prior  to  the  rebellion,  in  the  absence  of 
conventional  imputation,  must  be  considered  as  discharging,  pro  ianiOy 
the  whole  debt. 

The  debt  evidenced  by  the  note  before  us,  having  a  consideration 
part  for  slaves,  and  part  for  land  and  movables,  may  be  appertained, 
and  can  only  be  enforced  for  the  part  which  was  not  for  slaves. 

As  to  the  relative  value  of  the  land  and  movables,  and  the  slaves 
purchased  by  the  defendant  for  the  aggregate  price  of  $135,000,  the 
evidence  is  quite  conflicting  and  unsatisfactory. 

The  witnesses  for  the'plaintiff  estimate  the  fifty-eight  slaves  at  the 
aggregate  value  of  $80,000  or  $85,000,  and  the  land  and  movables  at 
$50,000  or  $55,000.  On  the  other  hand  the  witnesses  for  the  defendant 
estimate  the  value  of  the  slaves  at  $58,000  to  $65,000. 
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After  carefhlly  examining  tbe  evidence,  we  have  arriTed  at  the  am* 
elusion  that  the  relatiye  value  of  the  slaves  was  about  equal  to  that  of 
the  land  and  movables;  and  we  fix  the  apportionmeiit  accordiiig^y. 
We  think,  therefore,  that  the  defendant  should  have  judgment  against 
the  plaintiff  for  one  half  the  amount  of  the  mortgage  note  held  by  ltim» 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled,  and  it  is  ordered  that  the  defendant  have  judgment 
against  the  plaintiff  for  the  sum  of  six  thousand  six  hundred  and  mxty- 
six  dollars  and  sixty-six  and  two-third  cents,  with  interest,  at  the  rate 
of  five  per  cent,  per  annum  from  the  twenty-eighth  of  St»ptember^ 
1857,  till  the  tenth  of  December,  1860,  and  at  the  rate  of  eigbt  per 
cent,  thereafter  till  paid,  according  to  the  stipulations  in  the  note  soed 
on,  the  plaintiff  paying  costs  of  appeal,  and  the  defendant  the  oests  of 
the  court  below.  It  is  further  ordered  that  the  mortgage  securing  the 
note  be  rendered  executory  to  date  from  the  twenty-eighth  of-  Septem- 
ber, 1857,  and  that  the  land  and  movables  described  in  said  act  of 
mortgage  be  sold  according  to  law  for  the  purpose  of  paying  tbe  amount 
for  which  the  plaintiff  may  be  liable,  according  to  tiiis  apportionment^ 
for  the  remaining  purchase  price  of  said  property. 

Rehearing  refused. 

Mr.  Justice  Howell  havina:  been  absent  at  the  trial  took  no  parfc  m 
this  decree. 


No.  1815. — Mansfield's  Assignee  et  al.  v.  McLearn  &  Churcit. 

A  contract  of  charter  of  «  steamboat,  darinsr  the  late  war,  made  at  New  Orleans  after  the  city 
came  under  the  lawlul  control  and  power  of  the  United  States,  to  carry  on  trade  wlUi  the 
city  ot  Shrovoport  and  surrounding  country  then  under  tbe  control  and  power  oi  tbe  Innir- 
gent  forces,  le  null  and  void,  and  no  action  lies  to  enforce  it 

Permits  given  by  the  military  commander  of  the  Qulf  Depaitment  to  carry  en  trade  with  th6 
insurgents  and  transport  the  respective  commodities  of  commerce  through  the  Hoes  of 
military  occupations,  were  without  any  legal  lorce  or  effect  The  a  t  of  Gongross  of  July 
18,  lb61,  gave  t^  the  President  of  the  United  States  power,  in  his  diecreilon,  to  license 
oommercLil  intercoi^rso  between  citizens  residing  within  those  sections  of  the  oouotiy 
where  the  lawlul  authority  prevailed  and  those  districts  where  the  msurgent  foices  held 
control.    Under  this  statute,  licenses  or  permits  given  by  any  other  authority  were  nullit  c«. 

APPEAL  from  Sixth  District  Court  of  New  Orleans.    DuplanHer,  J. 
C,  Eoihiey  May  and  IF.  H,  Hunt,  for* plaintiffs  and  appellants. 
Walter  II,  Hogers,  for  defendants  and  appellees. 

Taliaferro,  J.  The  defendants  are  sued  for  nine  thousand  dollars, 
alleged  to  be  for  the  charter  of  the  steamer  Arizona  and  for  four 
thousand  dollars  damages  to  the  boat  while  under  the  control  of  the 
defendants. 

The  answer  is  a  general  denial.  The  defendants  afterwards  filed  a 
peremptory  exception  in  bar  of  the  action,  on  the  ground  that  th» 
pretended  charter  of  the  steamer,  if  made  at  all,  waa  for  the  purpose 
of  carrying  on  an  illicit  trade  with  the  so-ealled  Oo&fbderate  States,  at 
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that  time  eneoiles  to  the  United  States,  and  this  .to  the  knowledge  of 
the  owners  and  their  agent,  who  were  interested  thevein ;  that»  in  this 
respect,  Che  chartexing  of  the  boat,  if  chartered  at  all  by  the 
deftodants,  was  contra  hon^  mores  and  utterly  nnll. 

The  ease  was  tried  before  a  jury  and  the  verdiet  was  in  fayor  of  the 
defendants.  Bcom  the  judgment  of  the  eourt  below  the  plaintiffs 
appeal. 

In  the  early  part  of  Maroh,  1865,  Mansfield  and  another,  then  ownera 
of  the  steamer  Arizona^  chartered  her  through  their  agent.  Bloomer^ 
to  certain  parties  to  carry  supplies  of  various  kinds  to  Shreveport,  and 
<Hi  the  return  to  bring  a  load  of  cotton.  There  was  no  written  instru- 
ment showing  the  character  and  terms  of  the  contract.  There  is  a 
singular  discrepancy  in  the  testimony  of  the  witnesses  in  several  very 
inaportant  points.  The  agent  of  the  owners  swears  that  he  chartered 
the  boat  to  McLearn,  Church,  Irwin  and  Carroll,  and  that  the  ownera 
were  to  have  a  fair  compensation  for  the  use  of  the  boat  to  make  the 
trip.  Irwin  swears  that  he  chartered  the  boat  for  himself  and 
McLeam,  and  that  ho  (McLearn)  and  Bloomer  were  to  settle  the 
amount  to  be  paid  for  the  boat  on  her  return.  He  states  that  no 
settlement  was  ever  made.  McLearn  and  Church,  in  their  testimony, 
deny  that  they  had  anything  to  do  in  chartering  the  boat.  The  length 
of  time  the  boat  was  to  be  used  was  not  definitely  agreed  upon,  neither 
was  the  compensation  fixed. 

Bloomer  says:  '*  They  thought  it  would  require  about  thirty  days 
to  make  the  trip.  ConsideriDg  the  scarcity  of  boats  at  that  time,  I 
consider  she  was  well  worth  three  hundred  dollars  per  day." 

It  seems  that  the  expedition  proved  to  be  an  utter  failure.  The  boat 
left  the  port  of  New  Orleans,  proceeded  a  short  distance  up  the  river 
and  returned  the  next  day  in  a  leaky  condition.  The  cotton  baggings 
groceries,  etc.,  put  on  board,  were  damaged^  and  we  find  in  the 
evidence  the  record  of  a  suit  of  McLearn  and  Church  against  the 
Arizona  and  owners  for  damages  to  the  amount  of  $2249.  This  suit 
was  filed  twenty-sixth  of  April,  1865.  The  testimony  in  regard  to  the 
condition  of  the  boat  at  the  time  she  left  port  seems  to  establish  that 
she  was  in  good  order.  She  encountered  a  storm  the  night  after 
leaving,  and  in  consequence  lay  to  until  next  day,  when  it  was  found 
that  she  was  leaking,  and  that  there  was  a  good  deal  of  water  in  the 
hold.  This  sUit  is  brought  upon  a  contract  of  charter.  A  pretty  care- 
ful examination  of  the  record  does  not  satisfy  us  that  there  was  such  a 
contract  entered  into.  There  is  certainly  some  difficulty  in  determining 
from  the  evidence  who  were  the  parties  who  chartered  the  boat,  if 
sach  a  contract  was  made.  No  price  that  we  can  find  was  fixed,  and 
we  see  no  basis  upon  which  a  judgment  could  be  pronounced. 

Lastly,  the  peremptory  exception,  we  think,  is  conclusive  against 
the  pkuiitifb.    At  the  time  these  transactioiiatook  place  a  state  of  war 
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existed  in  this  country.  All  the  northern  part  of  Louisiana  was  then 
under  the  jiower  and  control  of  the  rebel  govemment.  Commercial 
intercourse  between  those  sections  of  the  country,  where  the  lawful 
authority  of  the  United  States  prevailed,  and  those  where  the  insur- 
gents held  rule  was  interdicted.  New  Orleans  was  then  under  the 
United  States  authority,  Shreveport  within  the  Confederate  lines.  It 
is  shown  that  the  parties  who  got  up  this  adventure  had  obtained 
X>ermits  from  the  military  department  of  the  Gulf,  and  that  a  courier 
had  been  dispatched  to  Shreveport  to  obtain  permission  to  go  up  the 
Red  river.  This  was  unavailing.  No  one  except  the  President  of  the 
United  States  had  authority  to  grant  such  permits.  See  on  this 
subject  the  decisions  of  the  Supreme  Court  of  the  United  States; 
3  Wallace's  Reports,  617 ;  ib.  5  vol.  631,  and  6  Wallace,  p.  531. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  afftrmed  and  tliat  this  suit  be  dismissed  at 
Dlaintiffs'  costs. 


No.  1340.— J.  VioscA,  Jr.,  v.  C.  A.  Weed  &  Co.  and  C.  A.  Weed. 

After  «  certiflcste  of  discharge  has  been  obtained  by  the  debtor  from  the  btnkmpt  oourtof  the 
United  States,  in  conformity  with  the  bankrupt  act  of  1867,  section  Zi,  no  Judgment  can  be 
rendered  in  the  cause  by  the  State  coort  except  one  of  dismissal. 

APPEAL  from  Third  District  Court  of  New  Orleans.    Fellowes,  J. 
U.  C.  Mix  and  C,  8.  Kellogg,  for  plaintiff  and  appellee.    SulUvan^ 
BilUngs  d  Hughes,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  The  defendants  having  been  duly  discharged  from 
their  debts,  by  decree  of  the  United  States  District  Court  of  Louisiana, 
sitting  in  bankruptcy,  this  court  can  render  no  judgment  in  the  case 
except  of  dismissal.  United  States  bankrupt  act  of  1867,  section  34; 
21  An.  58. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  at  the  costs  of 
the  appellants. 

Rehearing  refused. 


No.  2717.— Keep  &  Hogan  v,  Mrs.  Martha  M.  Haruison. 

An  appeal  will  not  He  firom  a  judgment  for  the  exact  amount  of  ilye  hundred  doUan.    Coiutl- 
sUtution.  article  74. 

APPEAL  from  the  Seventh  District  Court,  parish  of  West  Feliciana. 
Cooky,  J.    OolUns  db  Leake,  for  plaintiffs  and  appellees.     W.  J). 
Winier,  for  defendant  and  appellant. 

LuDBLiNG,  C.  J.  The  motion  to  dismiss  must  prevaiL  Suit  was 
instituted  for  the  recovery  of  five  hundred  dollars,  with  interests,  in 
the  pariah  ooort.    An  exception  to  the  jurisdiction  of  the  court  having 
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been  filed,  the  plaintiff  remitted  the  interest  on  the  trial,  and  there 
was  judgment  for  five  hundred  dollars.  An  appeal  was  taken  to  the 
district  court.  Judgment  was  again  rendered  in  favor  of  the  plaintiff 
for  five  hundred  dollars,  and  defendant  has  again  appealed.  The 
amount  in  dispute  does  not  exceed  five  hundred  dollars.  This  court 
is,  therefore,  without  jurisdiction.  Constitution,  art.  74;  14  An.  114. 
It  is  ordered  that  the  appeal  be  dismissed. 


No.  1814. — Succession  op  Jesse  W.  Wilder. 

Wberc  two  partiet,  the  one  residing  in  LonieiMiA  «nd  the  other  in  Miisiscippl,  enter  into  §n 
antenuptlBl  oontnct  of  marriage  in  the  State  of  Hiseiasippi,  and  Immediately  after  marriage 
remove  to  and  establiah  their  domicile  in  Louisiana,  the  capacity  of  the  parties,  as  well  as 
the  form  of  the  contract,  must  be  tested  by  the  laws  of  Mississippi,  where  it  was  made, 
while  its  effect  must  be  governed  by  the  laws  of  Looiaiana,  where  it  is  to  be  enforced. 

A  marriage  contract  made  in  Mississippi,  by  a  minor  on  the  one  part,  is  not  absolutely  void, 
but  is  voidable  only,  unless  the  oontract  shows  on  ita  ttce  that  it  is  not  to  the  advantage  of 
the  minor. 

Where  the  marriage  contract  confers  npon  the  minor  privileges  and  rights  over  her  separate 
property,  that  she  could  not  exercise  nnd6r  the  law  of  the  place  where  it  is  msde,  without 
the  contnu:t,  it  can  not  be  said  not  to  be  to  her  advantage. 

In  determining  the  question  whether  the  contract  was  for  the  advantsge  of  the  minor,  and 
whether  it  is  void  or  voidable,  the  lex  loci  contrachu  must  alone  be  consulted. 

A  minor  who  has  msde  a  marriage  contract,  whereby  the  oommimity  ol  acquets  and  gains  are 
stipulated  not  to  exist  during  coverture,  may  bring  suit  to  avoid  such  contract,  on  the 
ground  of  her  minority  at  the  time  it  was  made,  at  any  time  within  five  years  after  her 
nujortty.  If  suit  is  not  brought  within  Ave  years  after  minority,  the  action  is  prescribed. 
a  O.  8607. 

It  seems  that,  in  a  suit  ior  a  partition  by  one  heir  against  the  widow  and  the  other  heirs,  where 
the  plaintiff  relied  on  a  marriage  contract  executed  in  another  State  as  a  bar  to  the  widow's 
right  to  one-half  of  the  oommunifcy,  and  the  widow  contests  the  validity  of  the  marriage 
contract,  the  plaintiff  may  successf  oily  plead  the  prescription  of  five  years  in  bar  of  tbo 
widow's  right 

APPEAL  from  Second  District  Court  of  New  Orleans.  Thomas,  J. 
Buchanan  &  CHlmare,  for  George  Wilder,  appellant.  Eace,  Foster 
cC-  JE,  T.  Merrick,  for  Mrs.  Jordan,  appellee.  Frank  Haynes,  tor  under 
tutor,  appellant. 

WrLY,  J.  George  Wilder  instituted  this  suit  against  Mrs.  Jordan, 
his  stepmother,  and  her  two  children  (his  coheirs),  for  partition  of  the 
property  of  the  su/cccssion  of  his  father,  Jesse  W.  Wilder. 

The  various  issues  presented  by  the  pleadings,  by  agreement  of 
counsel,  are  reserved  until  the  action  of  the  court  is  had  upon  the 
main  one,  to  wit:  "The  question  whether  Mrs.  Harriet  A.  Bartholomew, 
late  widow  of  Jesse  W.  Wilder,  deceased,  and  now  wife  of  the  said 
William  Jordan,  has  been  barred  of  her  right  to  a  community  of  acquets 
and  gains  between  herself  and  her  predeceased  husband,  by  an  ante- 
nuptial contract."  ••••••• 

In  November,  1854,  Jesse  W.  Wilder,  of  New  Orleans,  married 
Harriet  A.  Bartliolomew,  of  the  county  of  Hancock  and  State  of  Mis- 
sissippiy  at  the  residence  of  her  father,  in  said  county  and  State,  and 
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in  tk  iew  days  thereafiber  removed  to.  New  Orleans,  where  tbey  em^^Aed 
to  reside  tUl  the  death  of  Wilder,  ia  January,  1862;  On  the  day  aikd 
at  the  plaoe  of  the  marriage,  and  joat  before  its  celebration,  the  ante* 
nuptial  agreement,  or  marriage  contract  in  question,  was  executed. 
The  plaintiff,  George  Wilder,  the  issue  of  a  former  marriage,  w««  then 
a  minor.  A  witness,  who  was  present  at  the  marriage,  describes  Jesse 
W.  Wilder  as  old  and  infirm,  and  his  bridie  as  a  charming  giil  of  about 
seventeen. 

The  marriage  contract  declares :  '^  That  whereas,  a  marriage  is 
intended  presently  to  be  solemnized  between  said  Jesse  and  Harriet, 
and  they  are  desirous,  prior  to  that  event,  to  settle  their  respective 
estates  according  to  purposes,  uses  and  limitations  intended  and 
desired,  so  that  the  right,  title  and  interest  may  be  defined,  and  not  to 
be  affected  by  the  contemplated  union ;  and  whereas,  the  said  Wilder 
ia  engaged  in  business  in  the  city  of  New  Orleans,  with  a  capital  of 
i5,0(K),  or^more  or  kflft^  which  (as  well  as  any  other  property  in  which 
said  capital,  and  the  profits  accruing  therefrom,  may  be  now  or  here- 
after invested)  he  desires  to  keep  'free  from  and  unaffected  by  any 
claim,  right,  restraint  or  contingency  arising  out  of  his  marriage  with 
said  Harriet ;  and  whereas,  said  Harriet  A.  Bartholomew  is  the  owner 
of  a  slave  woman  named  Lucinda,  conveyed  to  her  by  notarial  act  of 
record  in  the  office  of  E.  L.  Lewis,  notary  public,  in  the  city  of  New 
Orleans,  which  said  slave  and  her  issue,  together  with  any  other  estate, 
real  or  personal,  to  which  she  is  now  entitled  or  which  she  may  hereafter 
acquire  or  receive  by  gift,  devise  or  inheritance,  she  desires  to  render 
subservient  to  her  own  comfort  and  control  during  the  eonte  mplated 
coverture,  with  the  power  of  alienation,  devise  or  bequest  beyond  the 
interference  or  restraint  of  her  intended  husband.  Now,  therefore, 
said  Harriet  relinquishes  and  abandons  all  right,  title,  claim  or  interest 
whatever  which  she  might  otherwise  have  acquired  in  the  real  and 
personal  property  of  said  Jesse  W.  Wilder,  and  he  renounces  all  right, 
title  or  claim  of,  in  or  to  the  property,  real  or  personal,  of  said  Harriet, 
leaving  her  free  to  sell,  incumber,  devise  or  bequeath  the  same,  or  any 
part  of  it,  according  to  her  own  pleasure,  as  though  she  was  femnie  sole. 
And  said  Lewis  Bartholomew  is  charged  to  make  under  her  order  any 
and  allproper  conveyances,  assurp.nces,  etc.  Suid  Jesse  W.  Wilder 
and  Harriet  A.  Bartholomew,  respectively,  do  hereby  reserve  and 
retain  the  entire  and  absolute  control  in  and  over  their  respective 
estates  and  property  as  now  owned  by  each,  and  which  may  he  acquired 
during  their  covcrturey  with  the  right  and  power  to  each  from  and  after 
the  contemplated  marriage,  and  at  any  and  all  times  during  the  cov- 
erture, by  deed,  will  or  otherwise,  to  dispose  of  the  same,  or  any 
portion  thereof,  according  to  their  own  will  and  pleasure,  respectively, 
without  the  interference,  consent  or  claim  of  the  other."       •       •       ♦ 

The  district  judge  came  to  the  eondusiou  that  the  terms  of  the 

Digitized  by  VjOOQIC 


NEW  ORLEANB,  APRIL,  1«rO. 


Bitee608lon  of  Jeflie  W.  Wilder. 


marriage  settlenieiit  did  not  ^n^eelnde  the  extetenee  of  commutiity 
between  tiie  sponses,  and  rendered  jndgtnent  for  the  defendant,  Mrs. 
Jordan,  and  the  plaintiff  has  appealed.  We  can  not  agree  with  the 
learned  jndge  on  the  gronnd  on  which  he  based  his  decision.  We 
think  a  fair  interpretation  of  the  antenuptial  agreement  leaves  no 
room  to  doabt  the  exelnsion  of  commiinity.  If  full  effect  be  given  to 
the  stipulations  of  the  marriage  contract,  no  community  can  exist.  It 
would  be  impossible;  because,  under  that  instrument,  each  spouse 
retains  '^  absolute  control  in  and  over  their  respective  estates  and 
property  as  now  owned  by  each,  and  which  may  he  aioquired  during ^^tew- 
eoverture,^^  with  the  right  of  disposition  reserved  to  each,  to  be  exer- 
cised at  amy  and  all  times  during  coverture  without  the  consent  or 
interference  of  the  other. 

We  liave  found  more  difficulty,  however,  in  the  other  grounds  taken 
by  the  learned  counsel  of  the  defendant,  Mrs.  Jordan ;  but  alter  a  foil 
examination  of  the  authorities  bearing  on  the-  case  and  the  evidence 
contained  in  the  record,  have  come  to  a  conclusion  adverse  to  him. 
The  contract  was  made  in  Mississippi,  where  the  bride,  Miss  Barthol- 
omew, then  within  the  age  of  minority,  resided ;  it  was,  doubtless, 
intended  to  have  effect  at  the  domicile  and  place  of  business  of  the 
husband,  in  this  State.  The  capacity  of  the  parties,  as  well  as  the 
form  of  the  contract,  must  be  tested  by  the  laws  of  Mississippi,  while 
its  effect  must  be  governed  by  the  laws  of  this  State. 

The  question  is  as  to  the  capacity  of  Harriet  A.  BartliolomeW  to 
make  the  contract.  Was  it  voidable  on  account  of  her  minority,  or  was 
it  absolutely  void  ? 

Tested  by  the  rule  stated  by  the  counsel  himself,  to  wit :  Where  the 
contract  is  not  to  the  advantage  of  the  minor,  it  is  absolutely  void ;  we 
do  not  think  the  marriage  contract  in  question  is  void.  Suppose  the 
partiea  had  settled  in  Mississippi,  making  that  their  business  and  mat- 
rimonial domicile,  and  that  Jesse  W.  Wilder  had  died  there,  and  his 
succession  had  been  opened, .  and  the  issues  now  raised  were  presented 
to  a  Mississippi  tribunal  for  abjudication,  could  it  be  said  that  a 
court  of  that  State  would  decree  the  marriage  contract  imder  consid- 
eration void,  where  the  succession  was  under  its  jurisdiction,  and 
where  it  could  apply  the  common  law  prevailing  there,  as  well  to  the 
effect  as  to  the  form  of  the  contract  and  the  capacity  of  the  parties  ? 

With  the  matrimonial  domicile  in  that  State,  where  the  common  law 
is  administered,  can  it  be  said  that  the  wife  did  not  derive  any  greater 
rights  over  her  property,  the  slave,  during  marriage,  with  the  ante- 
nuptial contract,  than  she  would  have  had  without  it  f  Surely  not. 
By  the  common  law,  the  wife  has  not  the  right  to  administer  her  para- 
phernal pr<^rty  as  she  can  under  the  civil  law.  We  deem  it  proper 
to  remark  that  the  statutes  of  Mississippi  were  not  introduced  in  evi- 
dence, and  we  assume,  as  a  matter  ot  history,,  that  the  common  law 
prevails  there. 

Digitized  by  VjOOQIC 


222  SUPREME  COURT  OP  LOUISIANA, 

Snooension  of  Jeaae  W.  Wilder. 

The  error,  we  think,  the  learned  counsel  of  the  defendant  has  made 
is,  that  when  examining  the  validity  of  the  act  as  affected  bj  minority, 
according  to  the  laws  of  Mississippi,  he  looks  to  the  effect  of  the  con- 
tract, not  as  tested  by  the  same  laws,  but  as  tested  by  the  laws  of  this 
State,  which  allow  the  community  of  acquets  and  gains,  and  whicii 
permit  the  wife  to  resume  at  pleasure  the  administration  of  her  para- 
phernal property. 

When  the  effect  of  the  contract  is  looked  to  merely  to  ascertain 
whether  it  is  valid  and  binding  on  the  minor  who  made  it,  the  laws  of 
the  State  regulating  the  validity  of  tlie  contract  must  alone  bo  con- 
sulted. To  ascertain  whether  the  contract  was  for  the  advanti^ge  ot 
the  minor,  in  order  to  see  whether  it  is  void  or  voidable,  the  lex  lod 
contractus  alone  must  be  considered. 

The  laws  of  this  State,  which  was  the  domicile,  and  the  laws  of  the 
place  of  contract,  Mississippi,  can  not  both  be  applied  to  ascertain  the 
validity  of  the  instrument.  We  can  not  say  that  the  contiact  is  not 
valid  in  Mississippi,  because  it  gives  nothing  more  to  the  minor  wife 
than  she  would  have  without  it  under  the  laws  of  Louisiana. 

The  opinions  of  the  witnesses,  Goode  and  Dillingham,  experienced 
lawyers  of  Mississippi,  were  received  as  evidence  in  the  case  ;tliey 
are  positively  of  the  opinion  that  the  marriage  contract  under  discus- 
sion was  not  void,  but  only  voidable,  by  the  laws  of  Mississippi,  where 
it  was  made.  Their  opinions  are  entitled  to  great  weight  in  determin- 
ing the  case,  because  they  were  received  by  the  parties  as  evidence. 
We  think,  however,  the  authorities  bearing  on  the  case  do  not  sustain 
the  rule,  that  where  a  contract  is  not  for  the  advantage  of  the  minor  it 
is  absolutely  void,  and  not  voidable,  as  announced  by  the  counsel  of 
the  defendant  to  be  the  test  to  ascertain  the  validity  of  the  ante- 
nuptial  contract  under  consideration. 

It  appears  to  us  that  the  weight  of  authorities  and  the  decisions  of 
the  courts  of  the  States  of  the  Union  where  the  common  law  is  admin- 
istered, establish  a  different  rule  from  that  stated  by  the  learned 
counsel  of  the  defendant,  to  which  we  have  adverted.  We  take  it  to 
be  the  general  rule  Uiat  the  acts  and  contracts  of  minors,  under  the 
common  law  as  administered  in  the  United  States,  are  voidable  only^ 
and  not  void ;  and  the  exception  is,  where  tlio  contract  on  its  face 
appears  necessarily  prejudicial  to  the  minor. 

We  discover  nothing  on  the  face  of  the  marriage  contract  necessarily 
prejudicial  to  the  minor,  and  we  regard  it  as  merely  voidable. 

The  question  before  us  was  elaborately  examined  by  the  Supreme 
Court  of  the  United  States,  in  Tucker  et  al.  v.  Moreland,  10  Peters 
65 ',  after  a  thorough  I'eview  of  the.  English  authorities,  Mr.  Justice 
Story,  the  organ  of  the  court,  arrived  at  this  conclusion.  He  says : 
^'  It  is  apparent,  then,  upon  English  authorities,  that  however  true  it 
may  be  that  an  infant  may  so  far  bind  himself  by  deed  in  certain 
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caaea,  as  that  in  consequence  of  the  solemnity  of  the  instrument  it  is* 
voidable  only,  and  not  void ;  yet  that  the  instrument,  however  solemn, 
is  held  to  be  void,  if  upon  its  face,  it  is  apparent  that  it  is  to  the  preju- 
dice of  the  infant.^'  The  same  eminent  jurist,  after  carefully  review- 
ing the  American  decisions  on  this  question,  declares  that:  ''The 
result  of  the  American  decisions  has  been  correctly  stated  by  Mr. 
Chancellor  Kent  (2  Com.  Sec.  31)  to  be,  that  they  are  in  favor  of  con- 
struing the  acts  and  contracts  of  infants  generally  to  be  voidable  only, 
and  not  void,  and  subject  to  their  election,  when  they  come  of  age, 
cither  to  affirm  or  disallow  them ;  and  that  the  doctrine  of  Zouch  v. 
Parsons,  has  been  recognized  and  adopted  as  law.  It  may  be  added 
that  they  seem  generally  to  hold  that  the  deed  of  an  infant  conveying 
lands  is  voidable  only,  and  not  void,  unless,  perhaps,  the  deed  should; 
manifestly  appear  on  the  face  of  it  to  be  to  the  prejudice  of  the  infant  f 
and  this  upon  the  nature  and  solemnity,  as  well  as  the  operation  of 
the  instrument."    10  Pet.  71. 

Considering  the  solemnity  of  the  act  before  us  and  the  main  object 
of  the  parties  to  contract  a  marriage,  to  define  their  rights  of  property, 
and  to  stipulate  f6r  the  regulation  of  the  same  during  the  contem- 
plated coverture,  we  can  see  nothing  prejudicial  to  the  interest  of  the 
minor ;  and,  tested  by  the  laws  applicable,  we  believe  the  contract  ini 
question  was  only  voidable,  and  that  it  was  binding  on  the  nynor,, 
imless  disaffirmed  by  her  afterwads,  when  having  the  capacity  to  do> 
80.  We  find  in  the  record  no  evidence  of  the  disaffirmance  thereof  by 
Mrs.  Jordan,  although  many  years  have  elapsed  since  she  has  ai^ved 
of  age,  and  has  had  the  capacity  to  do  so.  It  is  now  too  late  for  her  to 
demand  the  rescission  of  the  contract,  as  the  prescription  pleaded  by 
the  plaintiff  is  applicable  thereto.  C.  C.  3507.  The  other  questions 
are  not  of  a  serious  character. 

It  is  therefore  ordered  that  the  judgment  of  the  cOnrt  a  qua  be 
avoided  and  annulled,  and  tliat  there  be  judgment  forbidding  Mrs. 
Jordan  to  participate  as  partner  in  community  in  the  succession  of 
Jesse  W.  Wilder,  and  that  this  case  be  remanded  to  the  court  a  qua 
for  decision  of  the  other  issues  herein,  and  to  be  proceeded  in  accord- 
ing to  law,  and  that  the  defendant,  Mrs.  Jordan,  pay  costs  of  this 
appexU. 

Artiumeni  of  Eace,  Fo&ter  it  E,  T,  Merriclc,  for  rehearing, — The  court 
will  see,  by  examining  the  plaintiffs'  petition,  page  two,  that  the 
plaintiffs  set  up  and  claim  the  whole  of  the  property  acquired  during 
the  second  community  as  belonging  to  the  estate  of  Jesse  W.  Wilder. 

The  petition  prays  that  Harriet  A.  Bartholomew,  wife  of  William 
Jordan,  and  said  William  Jordan  (these  appellees)  be  cited  individ- 
ually ;  and  a  partition  is  prayed  for,  in  the  proportion  of  one-third  to 
petitioners,  and  one-third  to  each  of  the  minors,  thus  evicting  the 
defendant,  Mrs.  Jordan,  from  all  ownership  in  the  property.  See  page 
4.    The  answer  of  tlie  defendant  denies  the  validity  of  the  marriage 
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contract  pleaded.    This  answer  is  annexed  to  page  1,  and  comes  np 

in  origiDal. 

The  agreement  itself  (record,  page  89)  shows  that  the  parties  still 
ocenpied  the  same  position.  It  commences,  after  giving  the  title  ot 
the  suit  and  court :  *^  Petition  of  George  W.  Wilder  for  partition  ;  ^ 
^nd  throughout,  showing  that  he  was  plaintiff,  and  the  appellees  defend- 
ants. It  was  agreed  that  the  plaintiff  in  partition  shall  be  perniitted. 
without  amending  the  petition,  to  offer  a  copy  of  the  contract  in  evi- 
dence, and  that  Mrs.  Jordan  and  her  husband  shall  be  at  liberty  to  set 
up  and  urge  any  and  all  objections  they  may  have  to  the  validity  and 
effect  of  said  instrument,  without  amending  her  answer  or  specially 
pleading  such  defense.  It  is,  we  think,  therefore,  certain  that  the 
app«^llees  are  really  defendants,  and  have  the  same  right  that  any 
other  suitor  as  defendant  would  have. 

Now,  the  plaintiff  pleads,  for  the  first  time  in  this  court,  the  plea  of 
prescription  of  five  years  against  us  as  defendants,  notwithstanding 
our  ri;>ht  to  oppose,  as  a  shield,  the  validity  and  effect  of  said  act. 

Tlie  defendant  has  filed  no  reconventional  demand.  She  stands  on 
her  defense  which  she  was  allowed  by  the  agreement  to  set  up,  without 
amending  her  "  answer. '^  **  or  specially  pleading  such  defense." 

Now,  let  us  look,  ibr  a  moment,  to  the  position  of  the  minor  in 
relation  to  the  marriage  contract.  We  find  that  it  was  made  in  Mis- 
sissippi, with  the  intention  that  the  parties  should  immediately  betake 
themselves  to  the  husband's  domicile,  and  submit  themselves  to  the 
laws  of  Louisiana.  The  law,  therefore,  of  Louisiana,  where  Wilder 
continued  to  reside  up  to  the  time  of  his  death,  and  the  widow  has 
continued  to  reside,  is  the  law  regulating  the  prescription.  The  Code 
of  Practice  is  explicit,  and  is  in  conformity  with  the  laws  of,  we 
believe,  all  countries,  where  the  common  and  civil  laws  prevail.  It 
says :  **  The  forms,  the  effects  and  prescriptions  of  actions  are  governed 
by  the  law  of  the  place  where  they  are  brought."    C.  P.  13. 

"  Husband  and  wife  can  not  prescribe  against  each  other."  C.  C. 
3489. 

Prescription  is  equally  suspended,  during  marriage,  among  others 
"  in  every  case  where  the  action  of  the  wife  may  be  prejudicial  to  her 
kusband."  C.  C.  3491,  last  clause.  See  ako  2  An.  757,  Melntosh  r. 
Smith. 

The  foregoing  provisions  of  the  Civil  Code  are  cited  for  the  pnrjiosc 
only  of  showing  how  careful  the  laws  of  Louisiana  have  been  not  t€> 
jeopardke  the  right  of  the  wife  where  a  suit  might  be  needed  to 
lender  the  husband^s  estate  liable  to  the  wife. 

We  now  turn  to  the  case  we  have  in  hand,  embodied  in  the  maxim 
ef  law,  ''  Quae  stmt  temporalia  ad  agendum  sunt  perpetua  ad  excipien- 
Wum."  The  principle  is  embodied  in  article  20  of  the  Code  of  Practice, 
the  English  text  of  which  was  a  bad  translation.  The  French  text 
is,  '^  He  who  has  a  right  to  institute  an  action  to  recover  what  belongs 
to  him,  can,  by  a  much  stronger  reason,  oppose  an  exception,  to  pre- 
serve his  right."  There  is  no  article  of  the  Code  which  limits  this 
right.  There  is  no  prescription  to  it.  This  principle  of  law  was 
recognized  in  Nichols  v,  Hanse  &  Hepp,  2  L.  R.  385,  where  it  was 
held  that  a  claim  barred  by  prescription  might  be  set  up  as  a  defense 
to  an  action.  The  same  principle  is  recognized  in  12  Rob.  437,  The 
Orleans  Theatre  v,  Lafferanderie.  The  court  say :  '^  We  believe,  how- 
ever, that  when  a  remedy  may  be  sought  by  action,  the  party  entitled 
thereto  may  avail  himself  of  it  by  exception."  Minority  and  cover- 
ture may  always  be  pleaded  under  our  law.  The  vnfe  must  reside 
with  her  husband.  Being  under  his  power,  she  was  not  bound  to  go 
to  Mississippi  to  sue  her  husband.  If  she  had  gone  there,  she  hud  no 
capacity  to  sue,  and  there  could  have  been  no  defendant  to  her  suit, 
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and  it  was  certainly  snfflcient  for  her  to  abide  in  her  husband's  dom- 
icile, and  await  events. 

Redhibitory  defects  may  be  set  up,  by  way  of  defense,  thongh  the 
redhibitory  action  be  prescribed.  Tliompson  v,  Milbum,  1  N.  S.  468. 
So  of  the  action  quanti  minaris.    3  N.  S.  695,  698. 

A  party  may  use  as  a  shield,  what  he  can  no  longer  use  as  a  weapon. 
Buslinell  v.  Bro^^ii's  Heirs,  4  N.  S.  500;  Lafiton  v.  Doiron,  12  An.  165. 

In  Marshall  v.  The  Grand  Gulf  Railroad  Company,  12  Rob.  202,  the 
court  says :  '^  Now,  although  the  direct  action  might  be  prescribed 
and  barred  by  one  year,  yet,  at  whatever  period  the  party  seeks  to 
enforce  such  contract,  the  exception  will  avail  him  against  whom  it  is 
sought  to  be  enforced."    See  6  An.  687. 

Even  where  there  is  a  reconventional  demand,  the  defendant  may, 
so  far  as  she  stands  on  her  deiense  against  the  plaintiffs'  demand, 
oppose  such  facts  as  would  have  sustained  her  action,  after  prescription 
is  acquired.  3  N.  S.  698.  So  also  this  court  held  in  Riddle  v.  Krein- 
biehl.  The  court  said:  **The  article  expressly  provides,  that  the 
redhibitory  action  must  be  instituted,  at  farthest,  within  one  year, 
commencing  Irom  the  day  of  sale.  So  far,  however,  as  the  defendant 
seeks  to  resist  the  payment  of  the  unpaid  balance  due  upon  the  price, 
she  may  invoke  the  doctrine  quae  teniporalia;  so,  though  the  redhibi- 
tory action  is  barred  by  the  lapse  of  time,  yet  she  may  invoke,  as  a 
matter  of  defense,  any  facts  which  would  sustain  a  redhibitory  action." 
12  An.  297. 

In  13  An.  250,  the  court  says:  *^  When  Richardson  commenced  the 
action  of  redhibition,  he  had  two  modes  of  proceeding ;  either  to  wait 
until  the  maturity  of  the  notes,  and  set  up  the  redhibitonr  vices  of  the 
thing  sold  as  a  defense  to  the  notes,  or  assume,  as  he  did  do,  the  posi- 
tion of  plaintiff.  Had  he  choseu  to  stand  on  tne  defensive,  his  action 
would  have  been  prescribed,  and  he  would  have  lost  the  payment 
which  he  had  made  in  cash.  He  could  have  used  only  his  exception  as 
a  shield." 

There  is  no  law  in  Louisiana,  as  far  as  counsel  remember,  declaring 
a  prescription  of  the  subject  matter  of  answers,  exceptions  and 
defeaiies  to  actions.  Actions  alone  are  prescribed.  Arts.  C.  C.  3499, 
3501.  The  prescription  which  the  coiii-t  has  inadvertently,  as  we 
think,  applied  to  this  case,  is  to  the  action  of  nullity  or  rescission  of 
•contracts,  etc.  3507.  The  grounds  of  defense  are  not  declared  to  bo 
prescribed,  and  we  have  neither  brought  an  action  nor  a  demand  in 
reconvention.  We  stand  on  our  defense.  We  use  our  shield.  The 
law  presumes  all  the  property  community,  and  we  have  held,  and  are 
holding,  the  position  of  the  widow  in  community.  C.  C.  2374.  The 
plaintiff  sues,  and  says  the  widow  has  no  interest  in  the  estate,  because 
she  executed  an  instrument,  which  he  sets  up,  debarring  herselt  of 
«nch  interest.  She  replies  that  the  instrument  is  void,  and  does  not 
bind  her,  for  the  reasons  which  she  assigns.  Now,  at  common  law,  she 
could  avoid  such  contract  when  set  up  against  lier,  by  tiie  same  plea 
which  she  opposes  here.  The  Supreme  Court  of  the  United  States 
says :  "  There  is  no  doubt  that  an  infant  may  avoid  his  act,  deed  or 
contract  by  different  means,  according  to  the  nature  of  this  act,  and 
the  circumstances  of  the  case.  He  may  sometimes  avoid  it  by  matter 
i»j>ai«,  asin  case  of  feoffment,  by  entry,  if  his  entry  is  not  tolled. 
Sometimes  by  x)lea,  as  when  he  is  sued  upon  his  bond  or  other  contract. 
Sometimes  by  suit,"  etc.    10  Pet.  71. 

The  defendant  has  avoided  the  supposed  contract  by  entry  (if  the 
court  will),  for  she  has  entered  upon  and  insisted  upon  her  right  as 
widow  in  community,  as  this  very  suit  proves,  wherein  the  marriage 
contract  is  set  up  and  insisted  by  the  plaintiff  against  her  as  defendant. 
She  has,  moreover,  which  is,  in  the  opinion  of  counsel,  still  more 
decisive,  pleaded  the  nullities  of  the  contract^  as  she  unquestionably 
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had  the  right  to  do,  under  the  law  of  Louiftian»y  her  domicile,  to  whicb 
she  was  bound  to  submit,  and  from  which  she  had  no  right  to  escape,  as 
well  as  by  the  law  of  Mississippi,  had  she  gone  there ;  which  would 
have  protected  her  in  one-tiiird  of  the  personal  property  and  her 
dower,  and  had  the  contract  been  set  up  against  her^  would  liavo 
allowed  her  her  defense  to  the  contract. 

Rehearing  refused. 


No.  2630. — Edward  Moore  v.  Helen  A.  Moore  et  al. 

A  purcfaiwer  of  prox>erty  «t  probate  sale  hae  the  right  to  retain,  in  hii  hands,  an  amount  of  the 
piurchaae  money  equal  to  the  amount  of  unpaid  tazea  recorded  against  the  land  purchased. 

Where  heira,  by  intervention,  seek  to  have  their  rights  eatabUshed  against  their  tutor,  and  a 
Judgment  sgainst  the  suretleB  on  the  tutors'  bond,  and  the  oourt  a  qua  iUla.  to  psas  on  the 
prayer  sgainst  the  suretiea,  the  Supreme  Oourt  will,  on  affirming  the  judgment  dlsmiasing 
the  intenrention,  reserve  the  rights  of  the  heirs  to  proceed  against  the  sureties  on  the 
tutors'  bond. 

APPEAL  from  Fifth  Judicial  District,  paiish  of  Iberville.  Foaey,  J. 
Dunn  <&  Ren-on,  for  plaintiff.  TF.  B,  Eobertaon,  for  defendants. 
Samuel  Matliews,  for  intervenors,  appellants. 

Taliaferro,  J.  This  suit,  with  the  exception  that  throaghout,  the 
parties  are  not  the  same,  is  a  repetition  of  that  of  Helen  A.  Moore  et 
al.  v,  Edward  Moore  et  al.,  decided  on  appeal  by  this  court  in 
February,  1868.    20  An.  159. 

In  that  case  two  of  the  four  Boissac  heirs  intervened,  contesting 
the  claims  of  the  heirs  of  Mrs.  Moore  upon  the  property  of 
their  father,  the  plaintiff  in  the  present  case.  Here  the  olher 
two  heirs  of  Boissac  intervene,  setting  up  their  claims  which  are 
founded  on  the  same  basis,  and  are  concuiTent  with  tliose  of  the  other 
two  who  intervened  in  the  iii*st  suit.  The  claims  of  these  Boissnc  heirs 
are  against  Edward  Moore,  ivho  was  their  former  tutor  as  well  as 
natural  tutor  to  his  own  children.  They  claim  legal  mortgage  on  his 
X)roperty.  Sosthene  and  Ennemond  Boissac,  it  seems,  had  each 
obtained  a  judgment  against  their  former  tutor  when  they  became 
parties  by  intervention  in  the  case  repoi-tcd  in  20  An.,  uud  by  the  decree 
in  that  case  were  assigned  a  i-ank  next  to  that  of  Mrs.  Carter,  one  ol 
the  heirs  of  Mrs.  Moore.  It  awarded  to  Mi-s.  Carter  the  sum  of 
}?3801  GO,  witli  legal  mortgage,  to  have  priority  over  that  of  the 
Boissac  heirs.  This  amount  deducted  from  $9102  GO,  the  net  amount 
of  Moore's  share  of  the  proceeds  of  sale  of  the  community  property, 
there  is  left  $5301  09,  which,  it  seems,  is  all  the  Boissac  heirs  can 
claim  of  these  proceeds.  It  was  found  in  the  court  below  that  the 
whole  of  this  sum  was  received  by  Ennemond  and  Sosthene  Boissac, 
and  that  the  otiier  two  intervening  in  the  present  suit  have  obtained 
no  portion  of  it.  Whether  they  ai-e  entitled  to  participate  with  the 
former  is  not  a  question  before  the  court.  The  intervenors  in  the  case 
now  under  review,  also  pmy  judgment  against  the  surety  on  their 
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totor'a  bond ;  bat  npoB  tlds  branch  of  the  case,  the  lower  court  did  not 
pass  fat  the  want  of  sufficient  evidence. 

Pending  the  proceedings  in  the  court  a  qua,  Rogers,  the  purchaser  of 
the  property  of  Moore,  intervened  by  rule  taken  against  all  the  parties 
to  show  cause  why  he  should  not  be  authorized  to  retain  in  his  hands 
the  sum  of  $640  for  the  payment  oi  certain  specified  taxes  on  the  land 
purchased  by  him. 

The  judge  of  the  lower  court,  having  reference  to  the  decision  of  this 
court  in  the  case  of  Helen  A.  Moore  et  al.  t^.  Edward  Moore  et  al.,  and 
the  facts  before  him  in  the  present  case,  rendered  judgment  dismissing 
the  intervention  and  third  opposition  of  the  Boissac  heirs,  and  sustain- 
ing the  demand  set  up  by  Rogers,  to  retain  out  of  the  price  of  the 
property  the  amount  alleged  to  be  due  for  taxes. 

From  this  judgment  the  interveners  appeal.  We  see  no  reason  for 
disturbing  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  of  this  appeaL  All  legal 
rights  of  the  interveners  against  the  surety  on  the  bond  of  their  former 
tator  is  reserved  by  this  decree. 
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No.  2586. — P.  Maspbro  v,  Ernest  Pedesclaux,  Administrator. 

Where  the  ladorser  of  a  proznissore  note  has  died  at  or  about  the  time  of  the  maturity  of  the 
note,  hut  the  fiMt  is  unknown  to  the  holder  or  the  notary,  notice  sent  through  the  poetoffioi 
to  the  Indorser,  at  her  uBual  place  of  residence,  will  bind  the  hetre,  if  it  be  ehowa  that  they 
-were  in  the  habit  of  receiviog  letters  there,  and  that  they  actually  received  Irom  the  post- 
oiloe  the  notice  of  protest  addressed  to  their  mother  cuch  notice  is  equally  as  binding  a* 
though  it  had  been  directed  to  the  heirs  by  name. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Ascension. 
Beanvaisy  J.  8.  M,  BerauU  and  Emile  Lefjendre,  for  plaintiff  and 
appellant.  J»  K,  Gaudet  and  John  U,  Ilsley,  for  defendant  and 
appellee. 

LiUDELiNGy  C.  J.  On  the  eightli  day  of  March,  1863,  J.  A,  Landry 
made  a  note  for  five  thousand  dollars  to  the  order  of  Mrs.  A. 
Pedesclaux,  payable  twelve  months  after  date,  at  the  counting  house 
of  P.  Maspero,  New  Orleans.  This  note  was  indorsed  in  blank  by  the 
payee.  At  its  maturity  the  note  was  duly  protested,  and  notice  of 
protest  was  sent  through  the  postoffice,  addressed  to  iho  indoraer  at 
Donaldsonville.  The  indorser  had  died  previously  to  the  maturity  of 
the  note,  but  there  is  nothing  to  show  that  this  fact  was  known  to  the 
holder  or  notary. 

It  seems  to  be  conceded  that  the  notice  of  protest  would  have  been 
good  if  the  indoi*scr  had  been  living  when  it  was  made.  Is  it  not  valid 
notwithstanding  the  death  of  the  indorser  ? 

The  evidence  shows  that  the  notice  of  protest  was  duly  received  at 
the  Donaldsonville  postoffice,  where  the  indorser  was  in  the  habit  of 
receiving  her  letters  during  her  life.  Ernest  Pedesdauz,  the  admia- 
iatmUxtf  Bays:  *'  The  letters  in  the  postoffice,  when  addressed  to  my 
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deceased  mother,  when  withdrawn,  were  opened  by  my  sisters  and 
myself.  They  were  generally  withdrawn  from  the  office.  Witness 
recollects  receiving  a  notice  of  the  protest  of  the  note  sued  on.  My 
sisters  were  equally  heirs  ot  the  deceased.  Witness  receiTed  the  pro- 
test before  he  was  appointed  administrator  of  his  mother's  succession." 

The  heirs  had  not  accepted  the  succession^  nor  had  any  administrator 
been  appointed  to  represent  the  succession,  at  the  time  the  protest  was 
made  and  notice  thereof  sent.  Even  if  the  holder  were  bound  to 
know  that  the  indorscr  was  dead,  under  these  circumstances,  we  arc 
not  prepared  to  say  the  notice  was  bad.  Story  on  Promissory  Notes, 
$  310 ',  Parsons  on  Notes  and  Bills,  pp.  500,  501 ;  Stewart  v.  Eden,  2 
Caine^s  R.  121 ;  17  John's  R.  25 ;  Parsons  on  Mercantile  Law,  p.  117. 

But  in  this  case  the  notice  actually  reached  the  administrator  of  the 
succession,  and  one  of  the  heirs ;  and  the  evidence  makes  it  quite 
probable  that  it  reached  all  tlie  heirs  in  due  time.  Thus  the  purpose  of 
the  law  was  attained.  4  An.  483,  Louisiana  State  Bank  v.  Dumastrait 
et  al. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  that  there  bo  judgment  against  the  defendant  for  the 
sum  of  five  thousand  dollars,  with  five  per  cent,  per  annum  interest 
thereon  from  the  eleventh  day  of  March,  1864,  till  paid,  and  costs  of* 
both  courts,  to  be  paid  in  due  coarse  of  administration. 


No.  1538.— Samuel  P.  Greeves,  Administrator  of  F.  R.  Brunot  t\ 
The  Louisiana  State  Bank. 

A  depositary  who  saeks  to  avoid  the  payment  of  deposits  male  and  notes  coHec'ed,  and  tbe 
proceeds  pasaed  to  the  credit  ot  the  depositor,  on  the  grounds  that  the  deposits  made,  aad 
the  notes  coJected  and  the  proceads  deposited  wore  in  an  un  awful  and  worthless  cur- 
rency, commonly  called  Confederate  notes,  must  esta  jlish  the  fact  by  evidence  so  concm- 
sive  that  uothmg  is  left  to  conjecture  or  Inference.  The  doctrine  in  the  o:sa  of  Weaver 
V.  Anioux,  20  An.  page  1,  reaffirmed. 

The  evidence  of  witaesses  who  are  unable  to  test'fy  from  person?!  knowledge  to  the  char«ct:r 
of  the  f..nds  received  on  the  notes  collected  by  the  bank  aad  the  deposits  made,  l§not 
Buffldent  when  not  corroboratod  by  the  books  oi  the  bank,  the  checks  drawn,  etc..  to 
establish  with  the  legal  certainty  required,  that  the  deposits  made  were  In  Coofederate 
note?,  and  the  depositary,  under  such  proof,  can  not  be  reheved  fiom  responsibility  to  the 
depositor  lor  the  amount  thus  collected  and  deposited. 

A  bank  th&t  acted  in  the  capacity  of  agent  in  the  collection  of  notes,  without  instructions,  can 
not  be  reUevtd  from  the  i»ayment  of  the  amount  collected  in  lawful  money,  ly  showing 
that  Confederate  notes  were  in  general  circulation  at  the  time,  and  that  the  bank  was  in  the 
habit  of  receiving  and  paying  out  such  notes  indifferently  with  other  currency.  To  shield 
itself  from  resp  jnslbility  under  such  drcnmstances,  it  must  be  shown  afflrmatively,  that 
the  depositor  was  fully  aware  of,  and  assented  to,  the  receiving  of  Coniederate  notes  In  pay- 
ment of  his  deposits,  or  that  he  acquiesced  In,  and  fully  ratified  the  receipt  of  snoh  notes 
after  they  had  been  received  by  the  bank  in  payment  of  notes  placed  there  for  collecdon. 

APPEAL  from  the  Fonrth  District  Court,  of  New  Orleans.    ThSardy  J. 
JBoee,  Foster  dk  JE,  T,  Merrick,  for  plaintiff  and  appellee.     W.  H. 
Hunt  and  J.  MeOannell,  for  defendant  and  appellant. 
WtlTj  J,    The  plaintiff  sues  to  recover  a  sam  of  money  deposited  in 
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the  BraDoh  of  the  LooisiaDa  State  Bank  by  Mrs.  Sophia  Bnmot  in  her 
capacity  of  administratrix  of  the  succession  of  Felix  R.  Branot,  on  the 
twentieth  March,  1865,  as  appears  by  her  bank  book. 

The  answer  denies  generally  the  allegations  of  the  petition,  and  avers 
that  *'no  snch  sum  in  money,  as  is  alleged  in  said  plaintiff's  petition, 
was  or  ever  has  been  deposited  in  said  Louisiana  State  Bank  a& 
alleged,  but  there  was  deposited  in  said  bank  to  the  alleged  eredit  of 
said  succession  or  estate  named  in  said  petition,  a  large  number  of  the 
notes  or  purported  promises  to  pay,  commonly  called  Confederate 
notes,  which  said  Confederate  notes,  were  never,  at  any  time,  of  any 
legal  value  whatever." 

The  issue  thus  made  up,  was  that  no  sum  of  money,  as  claimed,  was- 
deposited,  but  that  there  was  deposited  a  large  number  of  purported 
promises  to  pay,  called  Confederate  notes. 

From  the  view  we  have  taken  of  the  case,  it  will  be  unnecessary  to 
examine  the  bills  of  exception  taken  by  the  plaintiff. 

The  deposit  of  the  twentieth  of  March,  1865,  is  fully  established  by 
the  bank  book  and  other  evidence  in  the  record. 

To  rebut  this,  the  defendant  introduced  three  witnesses  who  appear 
to  have  bat  little  personal  knowledge  of  the  case,  and  their  evidence 
fails  to  establish  a  valid  defense.  The  main  witness  was  W.  S.  Pike, 
who,  aiter  testifying  of  checks  drawn  by  Mr.  Brunot,  says:  *' The 
balance  to  the  credit  of  Brunot  was  transferred  to  the  credit  of  Mrs. 
Brunot,  administratrix  ;  one  check  ot  six  hundred  dollars  was  drawn 
by  Mrs.  Brunot  twentieth  March,  1865.  I  am  now  referring  to  my 
books.  The  $18,472  63^  which  was  to  the  credit  of  Mrs.  Brunot, 
administratrix,  was  transferred  on  the  twentieth  March,  1865.  This  is 
the  way  the  credit  to  Mrs.  Brunot  arose.  Mrs.  Brunot  drew  a  check 
on  the  bank  for  the  balance  due  and  then  transferred  the  amount  of 
the  check  to  her  owa  credit  as  administratrix.  No  money  passed 
at  all." 

On  cross  examination,  however,  he  says .  '*  On  twentieth  March, 
1865,  1  was  residing  in  New  Orleans ;  my  connection  with  the  Branch 
Bank  had  not  then  ceased.  Tjcso  transactions  on  twentieth  March, 
1865,  took  place  at  Baton  Rouge.  0/  my  oicn  personal  knotcUdge  I 
Jcnow  nothing  of  what  occurred  between  Mrs,  Brunot  and  the  tanlc  at  that 
doff."  ♦♦♦»•• 

Again  he  swears:  "1  Icnow  all  this  matter  of  my  own  knowledge  because 
the  transaction  took  place  bettoeen  the  estate  and  my  brother,  under  my 
directions.     I  directed  how  the  thing  should  be  done."     •     «     « 

Again  he  says :  *'  The  three  notes  spoken  of  (the  Allain  notes)  were 
deposited  for  collection  on  twenty-third  April,  1861,  and  matured  in 
January,  February  and  March,  1862.  I  know  that  these  notes  were  col- 
leeled  in  Confederate  money,  because  they  were  payable  at  the  mother  bank 
in  Ifew  Orleansj  and  no  other  money  was  used  at  that  time  at  Baton 
Bauge^  and,  I  beHeve,  here  also.^^ 
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To  my  mind  it  is  evident  that  this  witness  had  no  personal  knowl- 
edge of  the  depo>it  made  by  Mrs.  Branot,  administratrix ,  or  of  the  entry 
in  the  bank  ^book  on  the  twentieth  of  March,  1865 ;  his  own  evidence 
discloses  the  fact  that  he  was  in  New  Orleans  on  that  day,  while  the 
transaction  in  question  occurred  at  Baton  Rouge.  Nor  does  he  know 
any  thing,  of  his  own  knowledge,  whatever,  about  the  collection  of  the 
Allain  notes  by  the  bank  for  Brunot  in  Confederate  money.  On  this 
point  his  evidence  is  only  a  vague  conjecture,  based  on  his  general 
knowledge  that  that  currency  was  at  that  time  mainly  used  at  Baton 
Rouge  and  at  this  place. 

His  testimony  fails,  in  our  opinion,  to  establish  the  fact  that  Bninot 
was  ever  aware  that  the  notes  left  by  him  for  collection  in  the  bank 
had  been  collected  in  Confederate  money.  True,  he  says :  "  There 
was  a  check  of  $1500  00,  one  of  $150  00,  one  of  $100  00,  and  one  ot 
$17  00  paid  between  the  first  January  and  first  April,  1862,  to  Brunot 
in  Confederate  money.  I  don't  know  that  Brunot  had  any  notice  that 
the  funds  would  be  Confederate  money ;  but  his  checks  were  drawn 
against  what  he  had  to  his  credit  and  were  paid  in  Confederate 
money.*'  Tlio  witness  does  not  swear  that  the  money  was  paid  to 
Brunot  in  person,  because,  he  says,  "  I  don't  know  that  Brunot  had 
any  notice  that  the  funds  would  be  Confederate  money."    •    •    • 

It  is  manifest  that  tlie  witness  Bernanl,  also  had  no  personal  knowl- 
edge of  the  matters  of  which  he  testified.  Indeed,  on  cross  examina- 
tion, be  says:  **  I  know  nothing  about  Brunot's  account.  I  know  of 
no  agreement  with  him.  His  account  was  kept  in  Baton  Rouge.  In 
taking  up  the  notes  spoken  of  no  money  was  passed.  Allain  paid  with 
his  checks  on  our  bank.  I  did  not  act  as  receiving  teller,  but  I  naed 
to  look  over  the  cash  every  day  to  see  if  any  thing  else  was  received 
than  Confederate  money.  Paul  Blanc  was  receiving  teller  at  the 
time."  ♦•♦♦•• 

How  coulil  this  witness  in  looking  over  the  cash  receipts  of  the  day 
derive  a  personal  knowledge  of  how  Allain  paid  the  notes  to  the 
receiving  teller  or  in  what  particular  currency  they  were  paid  f 

The  receiving  teller  may  have  collected  the  notes  left  by  Brunot  with 
the  bank  for  collection,  in  good  money,  and  the  same  not  appear  in 
the  cash  receipts.  Why  was  he  not  introduced  as  a  witness  t  He 
could  have  stated  precisely  the  character  of  the  funds  received  by  the 
bank  on  the  notes  left  with  it  by  Brunot  for  collection. 

On  the  vague  and  conjectural  statements  of  the  two  witnesses  here- 
tofore named  and  that  of  another,  who  admitted  he  was  in  Europe  when 
these  transactions  occurred,  the  defendant  asks  to  be  relieved* 

The  bank  has  not  furnished  any  positive  evidence  that  the  notes  of 
Allain  belonging  to  Felix  R.  Brunot,  and  left  by  him  with  the  luuik 
for  collection,  in  April,  1861,  were  ever  collected  in  Confederate 
money.    No  authority  is  shown  to  the  defendant  to  make  the  oollec- 

Digitized  by  VjOOQIC 


N£W  OltL£AKS,  APRIL,  1870.  231 

GreeTos,  Administrstor  of  Bnmot,  v.  The  Louiriuia  State  Bank. 

tion  in  Biieli  monoy.    Ko  knowledge  of  the  collection  is  brought  home 
to  Bnmot. 

Where  then  is  any  dealing  in  a  treasonable  currency  or  deposit  of 
Confederate  money  by  F.  B.  Brunot  or  his  succession  t  Where  is  any 
ratification  by  Brunot  of  the  collection,  in  Confederate  money^  made 
for  him  by  the  bank  ? 

There  is  not  a  particle  of  proof  that  he  ever  authorized  the  bank  to 
make  the  collection  in  Confederate  money  or  that  he  was  ever  in- 
formed thereof.  Indeed;  the  witness  Pike  says,  '*I  do  not  know 
that  Brunot  had  any  notice  that  the  funds  would  be  Confederate 
money."  »  •  o  *  •  • 

When  the  notes  were  deposited  by  Brunot  with  the  bank  for  collec- 
tion Confedemte  notes  had  not  yet  been  issued.  How  can  a  principal 
be  said  to  have  ratified  the  illegal  acts  of  his  agent  when  he  was  never 
informed  thereof  t  There  is  no  evidence  that  Mrs.  Brunot  was  in- 
formed that  the  collection  was  in  Confederate  notes  when  she  drew  out 
the  money  standing  to  the  credit  of  Brunot,  in  March,  1865,  and  made 
the  deposit  in  her  own  name  as  administratrix. 

Indeed  it  is  quite  evident  that  such  was  not  the  case ;  otherwise 
why  did  they  permit  her  to  check  out  funds  which  they  now  say  "  was 
treasonable  and  never  had  any  value,"  and  make  with  them  a  deposit 
for  herself  on  twentieth  March^  1865  T  Why  did  they  make  up  lor  her 
the  bank  book  showing  a  deposit  of  $18,472  66,  and  also  permit  her  on 
the  same  day  to  draw  out  therefrom  $600  00  in  United  States  currency, 
and  credit  her  bank  account  therewith  ? 

W^e  can  not  believe  that  the  intelligent  officers  of  a  bank  would, 
after  Confederate  money  had  ceased  to  have  any  value,  as  on  twentieth 
March,  1865,  permit  Mrs.  Brunot  to  check  against  the  treasonable 
deposit  of  her  husband,  and  upon  that  cheek  open  an  account  with  his 
succession  acknowledging  the  deposit  of  a  large  sum  in  dollars,  and  at 
the  same  time  ratify  that  deposit  as  of  good  and  valid  funds  by  per- 
mitting her  to  check  out  six  hundred  dollars,  of  good  money,  and 
credit  the  account  therewith  ? 

We  can  not  believe  that  they  could  bo  so  far  overreached  by  an 
inexperienced  woman  as  to  make  the  check  against  worthless  paper 
the  basis  for  opening  an  account  and  giving  her  credit  on  their  books 
for  the  large  amount  of  $18,472  63, 

The  proposition  is  unreasonable  and  inconsistent  with  the  ordinary 
prudence  of  men,  much  more  so  with  that  of  t]ie  fiscal  agents  of  a 
bank. 

The  whole  defense  appeara  to  be  an  afterthought,  an  ingenious  dodge 
based  upon  the  vague  conjectures  of  witnesses,  who  were  not  present 
and  who  had  no  personal  knowledge  of  the  transactions  between  Mrs. 
Btnnot  and  the  Branch  Bank  on  the  twentieth  March,  1865,  for  the 
pnrpoae  of  eTading  the  consequences  of  a  legitimate  transaction. 
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The  obligations  of  a  mandatary  and  depositary  can  not  tkos  bo 
shuffled  off  by  the  defendant. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
affirmed,  with  costs. 


I  concur  in  the  decree  rendered  in  this  case. 

W.  W.  HOWE. 


LuDELiNG,  C.  J.,  concurring:  The  bank  book  of  Brunot  shows  that 
the  AUain  notes  were  deposited  with  the  bank  in  April,  1861. 

The  notice  published  by  the  bank  on  the  sixteenth  of  September, 
1861,  announced  that  the  bank  had  suspended  specie  payments  on 
its  liabilities — that  thereafter  Confederate  money  would  be  accepted 
in  payment  and  received  on  deposit — ^parties  having  paper  on  collec- 
tion in  the  bank  were  notified  to  wUJidraw  the  same  unless  they  consented 
to  receive  Confederate  notes  or  local  hanJc  notes  in  payment  of  said  paper 
to  withdraw  the  same ;  and  no  paper  would,  thereafter,  be  received  on 
collection  when  the  owners  required  other  than  treasury  or  local  hank 
notes  in  payment  thereof. 

There  is  no  proof  that  Brunot  ever  saw,  or  heard  of,  this  notice,  or 
that  he  subscribed  for  or  read  the  newspapers  in  which  the  notice  was 
published.    Its  publication  was  not  notice  to  Brunot. 

But  even  if  the  evidence  had  established  that  this  notice  was  known 
to  Brunot,  it  simply  requested  him  to  withdraw  the  notes,  unless  he 
consented  to  have  them  collected  iu  Confederate  notes,  or  bank  notes. 
His  failure  to  withdraw  the  notes  from  the  bank  did  not  authorize  the 
bank  to  collect  them  in  unlawful  money.  If  the  bank  did  not  wish  to 
keep  the  notes  for  collection,  unless  it  was  permitted  to  take  Confed- 
erate notes  or  bank  notes  for  them,  it  could  have  returned  them  to 
Brunot,  but  it  could  not  take  anything  but  lawful  money  for  them 
without  the  consent  of  Brunot.  This  seems  to  have  been  the  opinion 
of  the  bank  when  it  published  the  notice  aforesaid,  for  it  said  to  its 
customers,  ^'  unless  you  will  consent  to  have  your  notes  collected  in 
Confederate  notes  or  bank  notes,  take  them  away."  The  consent  of 
Brunot  was  never  given.  It  is  said  that  Confederate  money  was  paid 
to  Brunot,  and  that  he  must  be  held  to  have  approved  the  acts  of  the 
bank  in  receiving  Confederate  money  for  the  AUain  notes.  A  careful 
examination  of  the  evidence  has  satisfied  mo  that  there  is  no  proof  that 
Confederate  money  was  ever  paid  by  the  bank  to  Mr.  Brunot  himself, 
but  that  Confederate  money  was  paid  to  the  bearers  of  the  checks 
drawn  by  Brunot  on  the  bank,  for  $1500,  $150,  $100,  and  $17.  In 
speaking  of  these  checks  the  witness  says,  '^  I  do  not  know  that  Brunot 
had  any  notice  that  the  funds  would  be  Confederate  money;  but  hia 
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cheeks  were  drawn  against  what  he  had  to  his  credit,  and  were  paid 
in  Confederate  money." 

The  evidence  does  not  satisfy  me  that  the  Allain  notes  were  collected 
in  Confederate  money.  Allain,  the  debtor,  had  an  account  with  the 
bank,  and  he  gave  his  checks  on  the  bank  for  the  notes,  deposited  by 
Branot  with  the  bank,  as  they  matured.  The  witness  says :  ''These 
checks  did  not  express  Confederate  money  on  their  face,  but  it  was 
understood  and  aen^ed  that  all  our  customers  should  take  Confederate 
money." 

By  whom  was  this  understanding  and  agreement  made  ?  The  evi- 
dence does  not  establish  any  such  agreement  between  the  bank  and 
Brunot,  or  between  the  bank  and  Allain,  or  between  Brunot  and 
Allain. 

We  have  decided  repeatedly  that  an  agent  will  not  be  released  from 
re8i>on8ibility,  if  he  received  Confederate  money  for  his  principal 
without  authority  to  do  so.    Succession  of  Jesse  W.  Wilder,  21  An.  37J . 

We  have  also  decided  that  one,  who  seeks  to  screen  himself  from 
liability  on  the  ground  that  the  transaction  was  based  on  Confederate 
money,  must  prove  the  fact,  and  not  leave  the  matter  to  inferences  or 
presumptions.    WelEiver  t;.  Anfoux,  20  An.  p.  1. 

In  this  case,  however,  the  inferences  and  presumptions  are  altogether 
in  favor  of  the  plaintiff 

The  bank  book  in  evidence  shows  that  on  the  tenth  of  July,  1861 » 
there  was  to  the  credit  of  Brunot,  in  the  bank,  $18,473  66.  On  the 
twentieth  of  March,  1865,  this  amount  was  passed  to  the  credit  of  Mrs. 
Sophia  Brunot,  administratrix,  on  her  check ;  and  on  the  same  day,  as 
administratrix,  she  checked  against  this  fund  for  six  hundred  dollars, 
which  was  paid  in  United  States  treasury  notes.  There  were  not  two 
amounts  to  her  credit  as  administratrix,  one  for  Confederate  money, 
and  one  for  lawful  money,  as  contended,  but  only  one  amount, 
$18,473  66,  against  which  she  drew. 

I  think  the  evidence  establishes  the  right  of  the  plaintiff  to  recover. 
I  therefore  concur  in  the  iudcniient  rendered  by  Mr.  Associate  Justice 
Wyly- 


For  the  reasons  given  by  the  Chief  Justice,  I  concur  in  the  decree  in 
this  case.  R.  K.  Howell. 


Taliaferro,  J.,  dissenting.  It  is  insisted  upon  that  it  is  not  proved 
that  Brunot  authorized  or  approved  the  collection  of  the  Allain  notes  in 
Confederate  money,  nor  that  knowledge  is  brought  home  to  him  of  the 
notice  of  the  bank  to  their  depositors  to  withdraw  their  notes,  if  they 
were  not  willing  to  have  them  collected  in  Confederate  money.    It  is 
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proved  that  be  put  tlie  Allain  notes,  aiuotiiilifig  together  tx>  •16^999  96, 
in  bank  for  collection,  and  that  these  notes  constituted  muck  the  teger 
portion  of  all  lie  had  in  bank.  It  is  proved  that  the  bank  gave  public 
notice  to  its  customers  to  withdmw  their  notes  on  hand  for  collectioii, 
if  they  refused  to  receive  Confederate  money  for  them.  The  trauaac- 
tions  were  witii  the  Branch  Bank  at  Baton  Rouge. 

Brunot  lived  at  Baton  l^ouge,  or  in  its  vicinity.  He  had  been  dealing 
with  the  bank  for  many  j^ars^  he  must  have  known  the  officers  of  the 
bank.  He  had  a  deep  interest  in  the  currency ;  nearly  all  he  had. 
when  realised,  was  to  be  in  Confederate  money  -,  he  knew,  as  well  as 
everybody  else,  that  he  could  get  no  other  money  for  his  Allain  notes 
but  Confederate  money,  and  not  the  slightest  gleam  of  anything  is 
shown,  or  pretended  to  be  shown,  that  he  objected.  It  is  an  historical 
fact  that  this  court  will  judicially  notice,  that  during  the  time  these 
Allain  notes  were  in  process  of  collection,  that  is  during  the  first  four 
months  of  the  year  18*32,  the  current  opinion  in  this  country  was  that 
the  Confederacy  would  certainly  prove  a  success,  and  there  was,  all 
through  that  period  at  least,  the  utmost  confidence  in  €onfedwate 
paper  money.  Instances  in  this  country,  at  that  time,  of  an  opposite 
opinion  were  very  rare. 

The  record  of  this  case  teems  wdth  testimony  which  has  been  often 
reiterated  in  other  similar  cases  before  this  court,  and  which  shows 
that  after  the  seventeenth  of  September,  1863,  and  up  to  the  following 
April,  when  New  Orieans  was  taken  possession  of  by  the  Federal  forces, 
tlie  only  currency,  the  only  thing  called  circulating  medium  or  money 
in  Louisiana,  was  Confederate  money. 

The  aggregate  testimony  in  all  the  preceding  cases  involving  the 
inquiry-,  and  the  mass  of  testimony  in  this  case  on  the  same  subjeot,  is 
overwhelming,  that  during  the  period  we  have  in  view.  With  very  few 
and  very  rare  exceptions,  every  money  transaction  in  Louisiana  was 
consummated  by  the  use  of  Confederate  money. 

Now,  when  I  am  told  that  Brunot  was  ignorant  of  this  state  of  facts, 
and  expected  his  Allain  notes  to  be  collected  in  gold  or  silver,  or  legal 
currency,  I  stand  amazed  that  a  gentleman  of  intelligence,  of  large 
business — a  man  dealing  in  money,  keeping  accounts  with  banks  for 
many  years  before  the  war  and  during  the  war,  and  especially  with  the 
bank  that  is  defendant  in  this  case,  to  the  end  of  his  life,  having  lived 
all  his  days  in  Louisiana,  should  be  so  far  behind  everybody  else  in  a 
knowledge  of  the  fact  of  the  exclusiveness  of  the  Confederate  curvency 
as  to  expect  or  require  the  three  notes  in  question  to  be  collected  in 
any  other  than  Conlederate  currency.  The  pretense  that  he  expected 
gold  or  silver,  or  the  equivalent  in  good  and  lawful  money  tor  the 
notes,  is  so  monstrous  that  I  give  eo  credit  to  it  whatever.  Fmm  the 
mtTtitndinous  !ikcts  we  have  on  this  subject,  by  the  testimony  vi  wit- 
Aesses,  and  by  the  teachings  of  history,  I  hold  the  ^edikcHon  to  be 
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logieal  timt  Bnmot  knew,  in  regard  to  these  sabjects,  what  everyhody 
else  knew,  and  that  he  knew  tlie  bonk  bad  collected  his  Allain  tiotes  in 
Confederate  money,  and  that  he  was  contented  theiiewith.  Most 
eertoinlj  the  presumption  is  violent  that  such  was  the  fact,  and  the 
presumption  is  not  in  the  minutest  degree  rebutted.  Bnt  I  shall  show, 
further  on,  that  this  matter  docs  not  rest  solely  on  presumption  or 
inierence. 

It  is  pretended  that  Mrs.  Bmnot  made  a  deposit  of  money  in  the 
bank  on  her  own  account  in  the  month  of  March,  1865,  and  drew  upon 
lier  own  check  on  this  deposit  $600  in  greenbacks,  or  United  States 
currency.  The  effort  to  make  something  out  of  this  transaction  is  a 
ver^^  decided  failure.  Pike,  the  cashier,  speaking  from  the  bank  book, 
shows  that,  on  the  tenth  of  July,  1861,  Brunot's  account  was  balanced, 
and  that  there  was  on  that  day  to  his  credit  (3302  66,  and  that  the 
next  credit  was  on  the  sixth  of  January,  1602.  That  credit  arose  from 
the  proceeds  of  the  first  of  the  Allain  notes  that  became  due,  and 

amounted  to  $5646  66.    On  the  day  of  February  following,  the 

second  note,  for  the  like  sum,  was  collected,  and  the  third,  for  the  like 
sum,  was  collected  in  March  following. 

On  the  twenty-fifth  of  June,  1862,  the  account  was  again  balanced, 
and  there  was  to  Brunot's  credit  $18,472  66.  Now,  it  is  perfectly  clear 
tliat  this  $18,472  66  is  made  up  of  the  $3302  60  due  Brunot  before  tlic 
suspension  of  specie  payments,  augmented  by  the  amount  of  the  Allain 
notes— $16,9*3!>  98 — and  diminished  by  the  amount  of  four  checks, 
amounting  in  all  to  $1767,  paid  to  Brunot  between  the  first  of  January, 
18G2,  and  the  first  of  April  following.  These  four  checks  were  paid  in 
Confederate  money,  as  we  shall  have  presently  to  notice.  Taking, 
then,  $I7G7  from  the  aggregate  amount  of  the  Allain  notes— $16,939  98, 
and  wc  find  the  818,472  66  is  composed  of  $15,172  88  Confederate 
money  and  $3302  66  of  legal  currency.  Against  the  aggregate — 
$18,472  66— Mrs.  Brunot,  as  administratrix,  drew  the  $600  check  which 
waa  paid  in  United  States  currency,  because  the  bank  owed  the  estate 
of  Brunot  $3302  66  in  legal  currency. 

As  to  any  actual  deposit  of  any  sum  of  money  in  the  bank  on  the 
twentieth  of  Marcli,  1865,  or  at  any  other  time,  either  on  her  own 
necouDt  or  as  adminbtratrix,  there  is  not  a  pai*ticle  of  evidence  to  sustain 
it.  It  was  nnaugcd  that  Mrs.  Brunot,  as  administratrix,  (and  at  the 
instance  ot  the  cashier  slie  was  appointed  administratrix  for  the  pur- 
pof*c),  should  check  for  the  balance  due  the  estate,  and  that  it  should 
then  be  placed  to  her  credit  as  administratrix.  This  check,  which  was 
drawn  on  the  twentietli  of  March,  1865,  is  placed  to  the  credit  of  the 
bank ;  and  on  the  same  day  tlte  same  amount  is  placed  to  her  credit  as 
administratrix. 

The  teatiawny  of  the  cashier  is:  '*  This  is  the  way  the  credit  to  Mra. 
Bmnot  ttzose.    Mnk  Brunot  drew  a  check  on  the  bank  fbr  the  bftUneo 
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due,  and  then  transfeired  the  amount  of  *the  check  to  her  own  credit 
as  administratrix.  No  money  was  passed  at  all."  *  *  *  ^'  I  can 
swear,  to  my  own  personal  knowledge,  that  no  money  was  paid  to  Mib* 
Brnnot  on  her  check  on  the  twentieth  of  March,  bat  the  credit  aiisea 
simply  from  a  transfer  of  the  credit  to  F.  B.  Branot,  of  whom  she  waa 
administratrix.  I  know  all ,  this  of  my  own  knowledge,  because  the 
transaction  took  place  between  the  estate  and  my  brother,  under  my 
directions.  I  directed  how  the  thing  should  be  done.  The  letters  of 
administration  were  sent  to  me  for  my  approval,  and  I  sent  instnic- 
tions  to  accept  the  check  and  transfer  the  account  of  F.  B.  Brnnot  to 
Mrs.  Brnnot,  as  administratrix.^' 

Let  it  be  noted  that  there  were  two  checks  drawn  on  the  twentielli 
of  March,  1865 — one  of  them  for  the  amount  in  bank  to  the  credit  of 
the  estate,  and  the  other  for  the  $600  which  was  paid  in  United  States 
cai*rency.  The  attempt  is  entirely  in  vain  to  show  that  Mrs.  Brnnot 
made  a  deposit  on  that  day,  or  at  any  other  time,  individually,  or  as 
administratrix. 

The  bank  book  contains  this  entry  on  the  debit  side  of  the  account 
with  the  estate :  *'  March  20,  1865,  $18,472  66."  Now,  if  Mrs.  Bninot 
deposited  that  sum  at  that  date,  it  is  confronted  by  the  check  of  the 
same  date,  for  the  same  sum,  put  to  the  credit  of  the  bank  on  the 
opposite  side  of  the  page.  It  would  in  that  case  show  that  she  had 
drawn  the  whole  amount,  and  consequently  would  have  nothing  now 
to  demand  from  the  bank.  There  is  nothing  showing  that  Mrs.  Brnnot 
had  a  cent  of  her  own  money  in  bank  against  which  this  check  was 
drawn.  The  deposit  appears  as  made  by  her  as  administratrix.  If 
she  actually  deposited  $18,472  66,  as  administratrix,  on  the  twentieth 
of  March,  1865,  she  must  have  brought  it  from  some  other  place,  for 
that  sum  was,  on  the  twentieth  of  March,  1865,  to  the  credit  of  the 
\BState,  from  collections  made  by  the  bank.  The  bank  book  shows  that 
against  the  balance  struck  on  the  twentieth  of  March,  1865,  as  due  to 
the  estate  of  Brnnot,  the  check  was  drawn.  It  is  entered  as  a  credit  to 
the  bank  on  the  opposite  side,  and  as  drawn  by  Mrs.  Brnnot,  as  admin- 
istratrix. Then  follows  the  entry  below  of  $18,472  66  placed  to  her 
credit  as  administratrix,  and  against  it  the  check  for  $600  is  credited 
to  the  bank.  All  this  appears  from  the  bank  book  in  evidence.  The 
testimony  of  Pike  is  only  explanatory  of  the  operation — a  mere  state- 
ment of  how  the  arrangement  was  made  so  as  to  place  the  sum  due  to 
the  estate  under  the  control  of  the  administratrix.  His  testimony  does 
not  in  any  manner  contradict  the  bank  books.  It  was  introduced  to 
explain  and  make  the  matter  clear,  and  it  was  legally  and  properly 
admitted.  In  my  judgment  it  was  unnecessary  for  that  purpose;  the 
record  being  suf&ciently  clear  without  it. 

But  still,  it  is  alleged  that  it  is  not  proved  that  the  Allain  notes  wwe 
collected  in  Confederate  money  with  Brunot's  consent,  nor  that  he  ever 
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received  the  bank  notice  to  depositors  to  withdraw  their  notes,  if 
nnwilling  to  receive  Confederate  money  for  collections.  I  ask,  then, 
what  is  proof?  Mathematics  is  the  only  science  that  can  fairly  pretend 
to  perfect  certainty  of  evidence.  Legal  science  makes  no  such  preten- 
sions. Outside  of  pure  mathematics,  no  process  by  reason  in  any  other 
department  of  human  investigation  can  possibly  equal  the  absoluto 
certainty  of  its  conclusions.  The  geometrician  uses  reason  with  greater 
effect  than  the  lawyer.  The  former  demonstrates;  the  latter,  with  the 
atmost  tension  of  his  powers,  can  only  establish  a  strong  probability 
of  the  trutli  of  the  proposition  stated,  by  an  array  of  connected 
evidence  that  leaves  no  reasonable  doubt  upon  the  mind  of  its  reality. 
This  is  proof  in  a  court  of  justice.  This  record  abounds  with  evidence, 
all  pointing  in  one  direction,  and  which,  in  my  judgment,  raises  a  very 
strong  probability  that  Brunot  not  only  knew  of  the  bank  notice,  but 
approved  the  collection  of  the  notes  in  question  in  Confederate  cur- 
rency. A  very  careful  examination  of,  and  deliberation  upon  the  entire 
evidence  leaves  no  reasonable  doubt  in  my  mind  on  the  subject.  I 
consider  the  defendants  case  fully  made  out,  so  far  as  the  amount  of 
the  AUain  notes  is  concerned. 

But  there  is  something  more.  I  now  return  to  the  four  checks  of 
Dranot,  One  of  these  was  for  $1500,  one  for  $150,  one  for  $100,  and 
the  other  for  $17,  making  in  the  whole  $1767.  These  four  checks,  the 
cashier  swears,  wero  paid  between  the  first  of  January,  1862,  and  the 
first  of  April  following,  and  that  they  were  paid  to  Brunot  himself, 
and  paid  in  Confederate  money.  A  vain  attempt  is  made  to  ward  off 
the  cfleet  of  this  conclusive  evidence  by  pretending  to  show  a  contra- 
diction in  the  witnesses'  testimony.  What  immediately  followed  this 
statement  is  referred  to  for  this  purpose.  All  that  the  witness  said  on 
this  subject  is  here  reproduced  from  the  record :  **  There  is  one  check 
of  $1500,  one  of  $150,  one  of  $100,  and  one  of  $17,  paid  between 
the  first  of  January  and  first  of  April,  1862,  to  Brunot  in  Confederate 
money."  •  »  «  "I  don't  know  that  Brunot  had  any  notice  that 
the  funds  would  be  Confederate  moneys  but  his  checks  were  drawn 
against  what  he  had  to  his  credit,  and  were  paid  in  Confederate 
money." 

What  possible  contradiction  can  be  found  here?  What  earthly 
difference  can  it  make  whether  Brunot  had  notice  that  these  checks 
wonld  be  paid  in  Confederate  money  or  not  ?  They  were  paid  to  him 
in  person,  and  in  Confederate  money.  He  received  it.  He  knew  what 
it  was,  and  was  satisfied  with  it.  What,  then,  becomes  of  all  the 
arguments  set  up  to  screen  from  view  the  kind  of  money  in  whicli 
these  operations  were  carried  onf  The  plaintiffs  are  effectually 
estopped  by  this  clear,  direct  and  uncontradicted  proof  that  Brunot 
received  Confederate  money  from  the  bank  without  objection  on  these 
four  checks,  amounting  to  $1767. 

The  judgment  should  be  reversed,  and  one  rendered  for  $3902  66, 
less  the  amount  of  the  $600  check. 

Behearing  lefhsed. 
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No.  2702.^Hart,  Akbour  &  Co.  v.  B.  T.  Beauregard,  Tax  Colloctor. 

Section  three  of  the  roTeaue  act  of  1869,  ftathorlzlng  the  levjinij:  and  collecting  a  fixed  amount 
aa  a  license,  makes  no  provision  for  a  pro  raJla  license,  and  a  person  commencing  buaineaa 
in  the  latter  part  of  the  year  must  pay  the  fall  amonnt  of  the  lioenae  authorized  to  be 


The  requiring  of  every  party  owing  a  license  to  the  State  to  pay  the  fall  amount,  without  refei^ 

ence  to  the  time  that  he  commences  business,  is  not  a  Tiolatlon  of  the  principle  of 

uniformity  established  by  the  conBtitution. 
A  firm  engaged  in  the  manuihctory  of  agricultural  implements  in  this  State  is  liable  to  psj  a 

license  tax,  the  same  as  any  other  manulactoriag  firm,  under  the  revenue  laws  of  1869, 

section  2. 

APPEAL  from  the  Parish  Court  of  East  Baton  Bouge.  Hwledy 
Parish  Judge.  Fuqua  ik  Callihan^  for  plaintiffs  and  appellees* 
B.  W.  Knickerbocker,  for  defendant  and  appellant. 

HowELLy  J.  Plaintiffs,  a  manufacturing  firm,  composed  of  four  per- 
sons, enjoined  the  tsbc  collector  from  seizing,  closing  and  selling  their 
factory  for  a  license  of  one  hundred  dollars  each,  for  the  year  1869^ 
upon  the  grounds : 

First — Because  the  revenue  act  of  that  year  is  not  a  law,  having  been 
approved  by  the  Governor  after  the  acyoumment  of  the  Legislature. 

Second — Because,  if  it  be  a  law,  they  are  liable  only  for  a  license  tax 
for  the  proportion  of  the  year  during  which  they  were  engaged  in  their 
business,  to  wit :  From  November  15  to  December  dl«  1869 ;  otbervise 
it  would  not  be  uniform. 

T/tift^Becaase  in  no  event  can  they  be  held  to  pay  for  more  than 
one  license  for  their  occupation. 

1.  The  first  ground  has  been  settled  adversely  to  pUuntifib'  position,. 
in  the  case  of  the  State,  ex  rel.,  Attorney  General,  v.  Fagan,  recently 
decided ;  and  we  have  no  reason  to  change  our  views  on  the  subject. 

2.  The  license  is  fixed  at  a  certain  sum  for  the  year.  Section  three 
of  the  act  says :  '^  There  shall  be  levied  and  collected  an  annual 
amount  as  a  license,"  and  no  provision  is  made  for  a  pro  rata  license. 
No  authority  is  given  to  the  tax  collector  to  demand  or  recover  less 
than  the  amount  fixed  by  the  law.  Nor  is  this  a  violation  of  the  prin- 
pie  of  uniformity  established  by  the  constitution.  The  amonnt 
required  of  every  one  in  the  same  occupation  is  the  same  per  an^inm, 
and  the  time  during  which  the  business  is  conducted  is  a  matter 
entirely  with  the  person  taking  out  the  license.  The  State  prescribes 
that  a  certain  sum  per  annum  shall  be  paid  by  each,  who  thereby 
secures  the  right  for  the  calendar  year.  Whether  he  closes  before  the 
end  of  the  year  or  docs  not  begin  business  until  the  year  has  advanced, 
rests  with  him.  There  was  no  obligation  imposed  by  the  State  on  the 
plaintiffs  to  open  their  business  operations  at  the  time  they  did;  but 
it  required  the  license  to  be  paid  when  they  did  begin,  and  it  was  with 
them  to  determine  whether  their  interests  required  thorn  to  bsigja  as 
they  did,  or  wait  until  the  first  of  January  following. 
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3.  A  clause  in  the  second  section  of  the  act  reads :  '^  Each  partner 
of  any  firm  doing  business  in  this  State,  in  any  line  of  occupation, 
whether  resident  or  nonresident,  active  or  silent,  shall  pay  a  license  as 
herein  prescribed."  The  plaintiffs  allege  that  they  entered  into 
copartnership  for  the  purpose  of  mannfj&cturing  agricultural  imple- 
ments, under  the  firm  name  of  Hart,  Arbour  &>  Co.  This  brings  them 
within  the  operation  of  the  foregoing  clause.  They  are  a  firm  whose 
occupation  is  that  of  manufacturing.  They  are  the  proprietors  of  a 
factory,  each  of  whom  is  required  to  pay  a  license.  The  above  special 
provision  of  the  law  controls  iu  this  respect  the  general  principle  that 
a  firm  is  an  ideal  being,  distinct  from  the  members  composing  it.  Each 
is  equally  a  provision  of  the  law,  and  the  special  controls  the  general 
in  the  cases  to  which  it  applies. 

It  is  also  contended  by  plaintiffs  that  the  sixty-third  section  of  said 
act,  prohibiting  the  courts  from  interfering  with  State  collectors  in 
making  collections,  is  unconstitutional,  because  it  deprives  the  inhabi- 
tants of  adequate  remedy  against  the  illegal  acts  of  a  collector. 

The  reply  to  this  is,  that  plaintifb  have  suffered  nothing  from  it,  as 
they  have,  without  objection,  invoked  and  obtained  the  interference 
of  the  court,  and  a  decision  of  the  question  would  be  of  no  avail  to 
them ;  for  if  their  view  be  sustained  tliey  would  get  nothing  more 
than  has  been  done,  the  passing  on  their  liability  to  pay  the  license  as 
demanded. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  injunction  herein  be  dissolved,  with  ten  per  cent,  damages 
on  the  amount  of  the  lieenses  enjoined,  and  costs  in  both  courts. 


No.  S2679.— E.  Fendleu  v.  M.  C.  Daigre  et  al. 

A  jewelry  mercbant  sold  a  lot  of  costly  Jewelry  to  Mrs.  Daigie  ior  the  use  of  her  daughter,, 
then  a  minor,  for  which  the  paid  a  (:ortion  of  the  price  in  cash  and  gave  her  indlvldaal 
note  toe  the  balance.  BaXi  was  brought  against  the  mkkor  o(  Ihe  note  in  her  Individual 
capacity  acd  as  tutrix  ot  her  minor  daughter,  whom,  it  was  allied,  was  the  recipient  of 
iho  jewelry.  Judgment  w^as  rendered  against  her  individually,  and  Judgment  of  non-s  jit 
as  tutrix.  See  19  An.  190.  After  majority  ot  the  minor,  this  suit  waa  brought  againather,  to 
recover  the  amount  of  the  note,  on  the  allegation  that  ibe  Jewelry  was  purchased  for  her 
use;  that  she  had  received  it,  and  still  possessed  and  owned  it  The  evidence  given  on 
trial  ftiled  to  establish  the  fact  tbat  the  Jewelry  was  purchased  for  the  daughter,  or  that  8h» 
roceived  it  as  her  individual  propei^ty.  Held— That  the  Jcwo.er  csuld  not  recover  the  price 
from  the  minor,  nor  coQidhe  recover  ths  amount  Irom  the  tutrix  out  of  the  minor's  estato, 
tbatk  hia  only  leoourse  was  against  the  tutrix  m  her  individual  capacity. 

APPEAL  from  the  Fifth  Judicial  District,  parish  of  East  Baton 
Rouge.  jPosey,  J.  Burgess  <&  Chaney  and  Fuqua  d;  CaUihamj  for 
plaintiff  and  appellee.  Samuel  P.  G reeves  and  A.  S,  Jlei-ron,  for  defend- 
ant and  appellant. 

Taliaferro,  J.  This  suit  is,  to  a  great  extent,  the  same  in  char- 
acter and  purpose  with  the  one  heretofore  before  this  court,  beiM^in^ 
the  same  title,  and  reported  in  19  An.  p.  190.    Tlie  iiavties  are  the 
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same.  Lucy  Daigre,  howeyer,  during  the  pendoncy  of  that  suit  being 
a  minor,  -was  subsequently  emancipated  by  public  act,  and  afterward? 
became  the  wife  of  J.  C.  Beard.  The  judgment  first  rendered  against 
the  plaintiff  by  the  district  court  was  changed  by  this  court  into  ont- 
of  nonsuit  as  to  the  heirs  of  Gilbert  Daigre.  He  now  renews  the 
action.  He  alleges  that  in  1863  Mary  C.  Daigre,  widow  of  Gilbert 
Daigre,  and  tutrix  of  her  minor  children,  heirs  of  Gilbert  Daigre,  con- 
tracted with  him  a  debt  amounting  to  upwards  of  two  thousand  eight 
hundred  dollars,  of  which  one  thousand  dollars  were  paid,  and  for  the 
remainder  she  executed  her  promissory  note  with  interest.  TJiat  this 
indebtedness  grew  out  of  a  purchase  of  costly  jewelry  for  her 
daughter  Lucy,  who  received  it  and  has  worn  it  and  appropriated  it  to 
her  sole  use.  He  avers  that  upon  the  death  of  Gilbert  Daigi'c,  hiK 
widow  caused  all  the  separate  estate  of  her  husband,  which  was  of 
large  amount,  to  be  illegally  adjudicated  to  her,  togetlier  with  the  half 
of  the  community  property  falling  to  the  minors  in  right  of-  their 
father.  That  the  account  rendered  by  the  tutrix  of  her  tutorship  was 
run  up  much  above  her  real  liability  to  the  minors,  in  order  to  inter- 
pose their  claijus  as  a  shield  to  protect  her  against  the  just  demands 
of  her  creditors.  He  seeks  to  have  the  adjudication  annulled  and  set 
aside,  and  to  have  the  indebtedness  of  Mrs.  Daigre  reduced  to  its  real 
amount,  in  order  that  her  share  of  the  succession  may  be  shown  to  bo 
of  greater  amount  than  that  of  her  indebtedness  to  the  heirs. 

In  the  ox)inion  of  this  court,  rendered  in  tlie  former  case,  the  plain- 
tiff failed  to  make  out  his  allegation  of  fraud  against  the  tutrix ;  and 
it  was  announced  that,  as  the  debt  contracted  by  her  with  the  plaintiff 
was  contracted  subsequent  to  the  adjudication  and  the  account  ho 
complains  of,  he  would  be  precluded  from  showing  their  illegality,  if 
it  existed.  We  are  inclined  to  concur  with  the  judge  a  quo  in  assum- 
ing from  the  pleadings  that  the  whole  matter  is,  in  substance, 
narroweu  down  to  the  simple  question,  whether  Lucy  Daigre,  now 
Mrs.  Beard,  having,  as  is  alleged,  received  and  appropriated  the 
jewelry  to  her  own  use,  shall  not  be  condemned  by  judgment  to  pay 
the  plaintiff's  demand,  and  we  shall  confine  the  investigation  to  that 
issue. 

The  parties  defendants  put  in  general  denials.  Judgment  was  ren- 
dered in  the  court  a  qua  in  favor  of  the  plaintiff,  and  against  the 
deiendant,  Lucy  Daigre,  for  the  amount  claimed,  and  she  prosecutes 
this  appeal. 

The  testimony,  to  no  small  extent,  is  conflicting.  The  plaintiff 
swears  that  the  jewelry  was  purchased  in  1862  for  Miss  Lucy  Daigre. 
That  she  came  to  him  several  times,  requesting  that  he  would  speak  to 
her  mother  to  have  a  diamond  necklace  made  for  her.  To  this  request, 
it  seems,  the  plaintiff  was  not  unwilling  to  accede,  and,  accordingly, 
Chat  he  did  speak  to  Mrs.  Daigre  about  it,  which  resulted  in  his  receiv- 
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ing  im  order  for  a  necklace  not  to  exceed  in  price  82000.  He  says, 
4^1ao,  that  diamond  rings  were  ordered  for  Mies  Lucy,  and  that  theso 
^erc  for  her  nso  as  well  as  the  necklace ;  that  these  articles  wore  all 
irecciFed,  a  part  of  the  price  paid,  and  the  note  sued  on  given  for  tl^e 
remainder. 

Bauman,  a  witness  for  the  plaintiff,  states,  in  substance,  about  the 
■ssime  £acts.  Ho  was,  at  the  time  these  articles  were  furnished,  a  work- 
man in  the  plaintiff's  shop.  Mrs.  Pike  says  that  she  was  with  Mrs. 
Daigrc  one  day  when  she  went  to  Mr.  Fendler's  to  order  a  necklace 
for  Miss  Lucy  Daigro.  That  she  remembered  seeing  the  necklace  only 
•once,  and  that  was  at  Mrs.  Daigre's  house  on  the  day  that  the  officers 
of  the  Federal  gunboats  walked  through  the  streets  of  Baton  Rouge. 
On  this  occasion  Miss  Lucy  produced  a  stocking  which,  she  said,  con- 
tained her  jewels,  and  took  from  it  a  necklace,  which  she  placed 
around  her  neck,  saying :  ''  This  is  the  necklace  I  purchased  irom 
Fendler.''  Tliis  witness  heard  several  conversations,  respecting  the 
necklace,  between  Mrs.  Daigre,  Miss  Lucy,  and  Miss  Napp,  the  gov- 
erness, at  that  time  in  Mrs.  Daigre's  house,  and  it  was  always  spoken 
of  as  Miss  Lucy's,  and  that  it  had  been  ordered  for  her;  but  did  not 
recollect  what  Mrs.  Daigre  said  on  the  subject.  Miss  Sheppers,  the 
other  lady  who  testified  on  the  part  of  the  plaintiff,  knew  nothing  of 
tlie  matter,  except  that  on  one  occasion  in  1862  Miss  Lucy  stopped  at 
the  house  of  witness'  father,  holding  in  her  hand  a  morocco  case, 
from  which  she  took  and  exhibited  to  the  witness  a  diamond  necklace, 
which  she  said  came  from  Mr.  Fendler's  store. 

This  testimony  establishes  that  Lucy  Daigre  in  1862,  then  a  girl 
Abont  fourteen  years  of  age,  exhibited  the  diamond  necklace  o;i  two 
occasions — once  at  her  mother's  house  and  once  when  she  stopped  at 
the  liouse  of  Mr.  Shoppers.  On  theso  occasions  she  called  the  neck- 
lace hers.  The  testimony,  also,  establishes  that  slio  was  desirous  to 
obtain  it,  and  that  her  mother  gave  orders  to  plaintiff  to  furnish  It  jit 
a  cost  not  to  exceed  two  thousand  dollars.  The  plaintiff  is  tiio  only 
witness  who  testifies  to  seeing  the  young  lady  wear  the  jewelry.  The 
mother  undoubtedly  purchased  the  jewelry,  and  the  evidence  feccms 
strong  lliat  she  intended  it  lor  her  daughter,  but  this  is  not  entirely 
certain  j  for  in  her  own  testimony  she  swears  positively  that  hIic 
bought  the  jewelry  as  a  good  investment,  and  that  slie  afterwards 
^old  it  on  her  own  account,  and  before  tbo  institution  of  the  suit 
against  her,  for  the  price  of  it.  This  apparent  buying  for  the 
daughter,  whatever  may  have  been  her  declarations  at  the  time,  that 
the  purchase  was  for  the  daughter,  may  have  taken  place  to  gratify 
the  whim  of  the  girl,  fostered  and  encouraged,  as  it  was,  by  tlie 
jeweler.  She  may  have  deemed  the  jewels  more  likely  to  retain  a 
permanent  value  than  the  currency  then  prevailing.  There  is  nothing 
whatever  showing  that  she  bought  them  as  tutiix  or  that  the  price  was 
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to  be  charged  against  the  minor.  On  the  contrary,  it  plainly  appears 
that  the  plaintiff,  at  the  time  of  the  sale  to  Mrs.  Daigre,  looked  alone 
to  her  for  payment,  and  not  at  all  to  payment  oat  of  the  means  of  the 
minor.  This  fact  is  well  established  by  the  testimony  of  Bauni,  which 
he  gave  on  the  first  trial,  and  it  is  corroborated  by  the  plaintiff's 
taking  the  note  of  Mrs.  Daigre  in  her  individual  capacity,  and  not  as 
the  representative  of  the  minor.  Mrs.  Daigre  is  undoubtedly  bound 
for  the  payment  of  the  note,  and  the  plaintiff  obtained  judgment 
against  her  in  the  former  suit.  See  19  An.  190.  But  he  now  prays 
a  judgment  against  Lacy  Daigre,  now  of  the  age  of  mtvjority,  ou  the 
ground  that  she  got  the  jewels,  and  had  the  use  of  them,  and  has 
them  now  in  her  possession,  and  that  they  constitute  part  of  her  for- 
tune. How  does  his  proof  sustain  these  allegations  9  He  propounded 
interrogatories  to  this  defendant.  These  were  pointedly  answci-ed, 
disclaiming  the  purchase  of  the  jewels  being  made  for  her,  denying 
ever  liaving  had  possession  of  them  or  of  knowing  what  disposition 
was  made  of  them.  The  answers  are  not  disproved  by  countervailing 
evidence.  The  evidence,  on  the  whole,  fails  to  show  any  material 
fact  sustaining  the  allegations  noAV  relied  upon  by  the  plaintiff  a» 
entitling  him  to  recover  against  Lucy  Daigre. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  annulled;  avoided,  and  reversed.  It  is  further 
ordered  that  there  be  judgment  in  favor  of  the  defendant,  Lucy 
Daigre ;  the  plaintiff  and  appellee  paying  costs  in  both  courts. 

Rehearing  refused. 


No.  2597.— George  \V.  Campbell  v.  Fuaxcis  D.  Clau:i. 

A  sarety  on  an  atUchment  bond  is  no  party  to  the  suit,  and  need  net  bo  made  a  party  t  >  tbe 
appeal  taken  by  the  defendant  from  the  judgment  in  the  attachment  suit. 

Where  the  evidence  ia  the  record  leaves  the  questions  in  dispute  in  do  ibt  and  uncartitnty.  t!i3- 
Supreme  Court  vrill  remaod  the  cause  for  a  new  tritl. 

APPEAL  from  the  District  Court,  parish  of  Iberville.  Fosey,  J. 
Barrow  cC  Pope,  for  plaintiff  and  appellee.  Samuel  Mathetcs,  for 
defendant  and  appellant. 

Howe,  J.  This  suit  was  commenced  by  attachment,  and  in  his 
answer  the  defendant,  Clark,  asked  for  damages  against  plaintiff  aud 
his  surety  on  the  attachment  bond.  He  did  not  ask,  however,  that  the 
surety  be  cited,  nor  was  he  cited.  The  motion  made  by  the  plaintiff, 
therefore,  to  dismiss  the  appeal  taken  by  defendant,  on  the  ground 
that  the  latter  has  not  made  the  suiety  a  party  to  the  appeal,  must  be 
denied,  the  surety  being  no  party  to  this  litigation. 

Upon  the  merits,  the  important  question  whether  or  not  the  claims 
of  the  plaintiff  had  been  settled  with  the  defendant,  Clark,  prior  to 
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die  iiifititatioii  of  the  suit;,  is  left  in  such  doubt  by  the  conflict  of 
testimony,  that  we  have  deemed  it  proper  to  remand  the  cause  for  a 
new  trial.    C.  P.,  906. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
mid  reversed,  and  the  cause  remanded  for  a  new  trial ;  appellee  to  pay 
the  costs  of  the  appeal. 

Rehearing  refused. 


No.  1883.— E.  Reilly  &  Co.  v,  Henry  Rodewald  &  Co. 

Tlte  wife,  having  purchased  property  with  her  own  paraphernal  ftmds,  and  administera  it 
Independently  of  her  husband,  is  entitled  to  have  a  Judicial  mortgage  reeulting  fjrom  a 
judgment  against  her  husband  set  aside,  by  rule,  in  so  far  as  it  operates  as  an  incumbrance 
on  her  separate  paraphernal  property. 

APPEAL  from  Second  District  Court,  parish  of  Orleans.  Tlionuu,  J. 
T.  Gilmore  and  J,  Magioniy  for  plaintiffs  and  appellants.  William 
IT.  Huntf  for  defendant  and  appellee. 

Howe,  J.  The  case  now  before  us  arises  upon  a  rule  taken  by  Mrs. 
Eliza  J.  Eodewald,  the  appellee,  on  the  recorder  of  mortgages  and  ux>on 
the  plaintiffs,  £.  Reilly  &  Co.,  to  obtain  the  erasure  of  a  judicial 
mortgage,  so  far  as  the  same  affects  what  she  alleges  to  be  her  separate 
and  paraphernal  propert}'.  The  mortgage  results  iroin  a  judgment  in 
favor  of  plaintiffs  against  the  husband  of  the  appellee.  The  rule  was 
made  absolute  and  the  plaintiffs  have  appealed. 

An  examination  of  the  record  has  satisfied  us,  as  it  did  the  judge 
a  quOy  that  the  property  in  question  was  purchased  by  Mrs.  Rodewald 
**  out  of  her  own  paraphernal  funds/'  as  stated  in  her  act  of  purchase 
— tliat  those  funds  were  ample  to  make  the  acquisition,  and  that  she 
administered  them  independently  of  her  husband.  It  results  there- 
fore that  the  property  thus  acquired  is  her  paraphernal  property,  and 
that  the  judgment  of  plaintiffs  against  her  husband  should  not  be 
permitted  to  incumber  it.  See  succession  of  AVadc,  21  An.  343,  and 
cases  there  cited. 

It  is  therefore  ordered  that  tlic  judgment  appealed  from  be  aflBrmed, 
with  costs. 


No.  2670.— Isaacson,  Seixas  &  Co.  r.  J.  P.  Wall. 

Whcreit  is  shown  on  the  trial  that  a  sequcstratioa  legally  insucd,  the  party  obtaining  it  is  not 
liable  in  damages,  on  aczount  of  the  surety,  whom  the  jadge  has  approved,  being  snbse- 
qoently  ascertained  not  to  bo  worth  the  amount  of  the  bond. 

APPEAL  from  Sixth  District  Court,  Parish  of  Tangipahoa.    MUs,  J. 
WUson  <&  Ferrinf  for  plaintiffs  and  appellants.     T.  &  J.  Ellis,  for 
defendant  and  appellee. 

LuDELiNOy  C.  J.    The  plaintiffs  sue  the  defendant  on  an  account  fo^ 
artidefi  of  meichandise  sold  to  him.    They  alleged  they  had  the  yen- 
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dors'  privilege  on  the  articles  in  the  defendant's  possession,  and  had 
them  seqnestored. 

The  defendant  filed  an  answer,  alleging  that  the  surety  on  the 
sequestration  bond  was  not  worth  the  amount  of  the  bond,  denying 
plaintiff's  privilege;  denying  that  plaintiffs  had  fulfilled  their  contract 
to  furnish  the  amount  of  goods  stipulated,  and  alleging  that  the  bill 
was  due  only  at  sixty  days  from  its  date,  etc.  He  further  alleged  that 
the  sequestration  was  wrongfully  issaed,  and  had  caused  him  great 
damage,  for  which  he  prays  judgment  in  reconvention. 

The  evidence  establishes  the  correctness  of  the  pltuntlffis'  claim,  and 
that  they  have  the  vendor^s  privilege  on  the  goods  sequestered.  It  is 
evident  that  they  would  have  been  entitled  to  another  writ  of  seques- 
tration, if  the  one  issued  had  been  set  aside  on  account  of  the  surety 
not  being  good  for  the  amount  of  the  bond.  7  N.  S.  406;  5  La.  Gl ;  14 
La.  277;  2  An.  488;  4  An.  107. 

It  is  not  easy  to  conceive  how  one,  in  the  exercise  of  a  right  con- 
ferred on  him  by  law,  can  render  himself  liable  for  damages,  bocanse 
tbe  surety,  whom  the  judge  approved,  was  subsequently  ascertained 
not  to  be  worth  the  amount  of  the  bond. 

It  is  therefore  ordered  that  the  verdict  of  the  jury  be  set  aside ;  that 
the  judgment  of  the  court  a  qita  bo  reversed  and  annulled,  and  that 
there  be  judgment  in  favor  of  the  plaintiffs  for  $631  10,  with  five  per 
cent,  per  annum  interest  thereon  from  thirty-first  day  of  May,  1869, 
with  a  privilege  on  the  property  sequestered,  to  secure  tlie  same.  It 
is  further  ordered  that  the  defendant  pay  costs  in  both  courts. 


No.  2713. — James  A.  Cobb  v,  A.  Depue,  Sheriff. 

Plaintiff,  a  Jadgment  creditor  of  tho  hnsbind*  caused  his  properly  is  bo  Be!xed  iind?r  exeeallon. 
The  wife  caused  execution  to  i^suo  on  her  Judgmeut;  and  the  aame  property  was  seifted.  a 
sale  was  made  under  thepo  seizaroa,  plalaiiff  took  a  rule  on  tbe  sheriff  to  pay  .  Ter  the 
proceeds  of  the  sale  in  satisfaction  of  his  Judgment  The  wife  Intenrened  in  this  rule  and 
claimed  the  proceeds,  on  the  ground  of  a  superior  mortgaga  u  that  of  th  •  seiz  ng  creditor. 
Held— That  she  should  ba  permitted  tj  do  so;  that  tho  court  was  without  the  capacity  t  > 
decide  on  the  proper  dispositiou  to  be  made  of  theproc.eds  unless  all  the  parties  In.ere«ted 
were  before  it;  that  tj  alliw  the  wife  to  Intervene  an i  establish  her  right  to  the  proceeds 
of  tho  sale  in  this  proceeding  would  avoid  a  circuity  of  action  and  put  an  end  to  tko 
litlgaUon. 

APPEAL  from  Fifth  District  Court,  parish  East  Feliciana.    Posey,  J. 
Cross  &  Hardee  J  for  plaintiff  and  appellant.    McVea  dc  Hunter ,  for 
defendant  and  appellee. 

LuDELiNO,  C.  J.  The  plaintiff  caused  two  writs  of  fieri  facias  to  be 
issued  against  his  debtor,  H.  C.  Williams,  which  were  placed  in  the 
hands  of  the  sheriff,  with  instructions  to  seize  certain  property.  The 
property  was  seized  and  advertised  for  sale.  Before  the  sale  Mrs.  M. 
L.  Booker,  wife  ot  H.  C.  Williams,  caused  an  execution  to  be  issued 
imder  her  judgment  against  said  Williams,  and  the  same  property, 
previously  seized  under  plaintiff's  executions,  was  levied  upon; 
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At  the  sale,  Mrs.  Booker  purchased  the  property  and  directed  the 
sheriff  to  credit  the  amount  of  her  bid  on  her  execution,  as  she  had 
the  first  mortgage  on  the  property  sold,  and  the  sheriff  obeyed  her 
directioDs.  The  phiintiff  then  took  a  rule  against  the  sheriff  to  make 
him  pay  to  plaintiff  the  price  of  the  adjudication. 

In  this  proceeding  Mrs.  M.  L.  Booker  intervened,  and  asserts  her 
right  to  be  paid  by  virtue  of  the  priority  of  her  mortgage  on  the 
property  sold.  The  sheriff  answers  that  he  has  no  interest  in  the 
contest,  except  to  do  his  duty,  as  the  court  may  direct. 

The  plaintiff  contends  that  Mrs.  M.  L.  Booker  can  not  bo  permitted 
to  interfere  or  intervene  in  this  suit.  We  think  otherwise.  It  would 
be  impossible  to  pass  upon  the  rights  of  all  the  parties  interested,  so 
as  to  conclude  them,  unless  they  were  before  the  court  j  and  we  can 
see  no  objection  to  permitting  the  intervener  to  establish  her  right  to 
the  proceeds  of  the  sale  in  these  proceedings ;  it  certainly  will  prevent 
farther  litigation. 

The  evidence  sustains  the  judgment  of  the  district  court. 

It  is  ordered  that  the  judgment  be  affirmed,  with  costs  of  appeal. 


No.  2122. — Joseph  Hernandez  et  al.  v.  James  Hugh  ct  aL 

The  right  to  proceel  by  rule  is  conflnod  to  incidental  mattori  which  may  axiao  in  th<>  progress 

<A  a  suit,  except  in  Bummary  case^,  whcc  thi^  form  ot  proccediog  is  sanctiOucd  by  law. 
The  waut  of  citatiou  ia  fatal  40  aU  sabacqaent  proceed  ngs  in  the  cause. 

APPEALi  from  Fifth  District  Court,  parish  of  Orleans.  Leaumontj  J. 
T.  A.  BariUiie,  for  defendants  and  appellants.  Collins  &  Woold- 
ridge  and  E.  Bermudes,  for  plaintiffs  and  appellees. 

LuDELiNG,  C.  J.  This  suit  was  commenced  by  injunction  to  prevent 
the  execution  of  a  writ  of  fieri  facias,  issued  under  a  judgment  ren- 
dered agaiDSt  the  plaintiffs  as  sureties  on  the  official  bond  of  Charles 
Bienvenu,  late  sheriff  of  Orleans. 

Tlie  plaintiffs  allege  that  the  proceedings  against  them  by  rule  was 
unauthorized  by  law ;  that  they  were  not  parties  to  the  suit  of  Charles 
Hugh  V.  Bicnvenu,  sheriff;  that  they  were  never  cited;  that  they 
never  filed  an  answer  or  joined  issue  in  said  suit,  and  that  the  judg- 
ment against  them  is  a  nullity. 

The  evidence  in  the  record  sustains  these  allegations. 

The  right  to  proceed  by  rule  is  confined  to  incidental  matters,  which 
may  arise  in  the  course  of  a  suit,  except  in  cases  where  a  summary 
proceeding  is  expressly  allowed  by  law.  The  law  has  not  given  this 
remedy  against  sureties  on  a  sheriff's  bond.  The  want  oi  citation  is 
fatal,  since  they  did  not  answer  or  otherwise  waive  citation.  14  An. 
390;    1N.S.9;    8N.S.145;    6La.577;   2  An.  403 ;  13  An.  150,  374 ; 

ifi.ao. 

It  is,  th^^fore,  ordered  and  adjudged  that  the  judgment  of  the 
diatrict  court  be  affirmed,  with  costs  of  appeal. 
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No.  2660.— C.  Flint  &  Jones  v.  W.  B.  Peck. 

Ansppeal  will  not  be  dismissed  because  the  ccrtiflca' j  of  the  cle^k  to  the  record  is  Infbrmil. 

Acts  of  1S66,  No.  82,  8  16,  p.  1S4. 
Wbere  the  original  note  sued  ^n  has  not  bcca  offered  in  evidence,  and  the  defendant  s  cka  a 

new  trial,  the  case  wdl  be  remanded. 

APPEAL  from  tho  Thirteenth  District  Court,  parish  of  Madison. 
HougJi,  J.  Thomas  P.  Clinton  and  J?acc,  Foster  d:  E.  T.  Merrick, 
for  plaintiff  and  appellee.  Sjyarrow  d-  Montgomei-y,  for  defendant  and 
appellant. 

Wixr,  J.  This  is  a  suit  on  a  promissory  note,  a  copy  of  which  was 
annexed  to  the  petition  and  made  part  thereof.  The  defense  is  the 
slave  consideration  of  the  note.  The  plaintiff  had  judgment  below 
for  the  amount  claimed,  and  the  defendant  has  appealed. 

The  motion  to  dismiss  the  appeal  on  tlie  ground  that  the  clerk's 
certificate  to  tlie  transcript  is  not  in  due  form,  can  not  prevail.  If 
the  certificate  be  informal  the  clerk  should  bo  required  to  correct 
it ;  the  appeal  ought  not  to  be  dismissed  on  that  ground.  Acts  1866. 
No.  82. 

In  this  case  it  would  bo  useless  to  delay  tho  decision  for  the  clerk  Ut 
correct  the  informality  under  the  writ  of  certiorari^  because  we  sec  in 
the  record  sufficient  reasons,  on  other  grounds,  to  remand  the  case. 

From  the  note  of  evidence  taken  at  the  trial  it  does  not  appear  that 
the  original  note  was  offered  in  evidence — it  was  not  annexed  to  the 
petition;  indeed  tlie  i>etition  declares  that  a  copy  of  the  note  was 
annexed  to  and  made  part  of  it.  We  think  justice  requires  this  case 
to  be  remanded ;  tho  defendant  seeks  a  new  trial,  and  the  plaintiff 
appears  to  have  failed  to  offer  the  note  in  evidence. 

Let  the  judgment  be  annulled,  and  let  this  case  be  iiemanded  to  be 
proceeded  in  according  to  law,  appellee  paying  costs  of  appeal. 


No.  2659.— John  A.  Buckneu  t\  E.  H.  Masters,  Tax  Collector. 


The  lien  and  privilege  given  by  law  en  th^  lands  in  favor  cf  the  State  and  parisk  lor  tlie  t 
expires  by  two  years  l^om  date  of  assessment 

Section  sixty  three  of  the  revenue  law  of  1869*  which  authorizes  the  tax  oollet'tori  t  s  f  olze  and 
sell  the  property  of  defaulting  taxpayer,  and  prohibits  the  courts  from  issuing  any  proeeas 
interfering  with  tax  collectors  in  the  discharge  cf  their  duties,  does  iiot  apply  ti  taxes  that 
were  asssssed  and  became  due  before  tho  passaje  of  the  law.    Acts  of  189,  p.  1CC9,  sea  63. 

APPEAL  from  tho  Thirteenth  Judicial  District  Court,  parish  of 
Carroll.'  Hough,  J.  Sparrow  d:  Montgomery  and  F.  M,  Goodrich, 
for  plaintiff  and  appellant.  F.  H,  Masters,  tax  collector,  in  person, 
defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  sued  out  a  writ  of  injunction  to 
restrain  the  defendant  from  selling  two  tracts  of  land  for  alleged 
arrearages  of  taxes  against  the  property.  The  grounds  stated  by  the 
plaintiff  for  this  proceeding  against  the  tax  collector  are,  that  the  taxes 
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which  the  defendant  is  seeking  to  enforce  the  payment  of  by  seizure 
and  sale,  are  alleged  to  be  for  the  years  1865  and  1866,  when  the  lands 
in  question  belonged  to  the  estate  of  Oliver  J.  Morgan ;  that  subse- 
quently these  lands,  embracing  two  large  plantations  in  the  parish  oi 
Carroll,  were  sold  at  probate  sale,  under  an  order  of  court,  on  tlic 
nineteenth  of  January,  1869,  and  that  the  present  plaintiff  became  the 
purchaser.  He  avers  that  no  assessment  had  been  made  of  tlie  prop- 
ertj  for  those  years ;  and,  further,  that  the  lien  and  privilege  of  the 
State  and  parish  on  those  lands  for  taxes  was  lost  by  the  prescription 
of  two  years,  or,  rather,  that  the  lien  and  privilege  expired  after  two 
years.  He  further  urged  that  the  defendant  Avas  atteraptiog  to  collect 
onerous  and  extortionate  penalties  unauthorized  by  law. 

The  district  judge  sustained  the  objection  that  the  lieu  of  the  State 
was  lost,  and  that  the  penalties  set  forth  in  the  bill  of  taxes  are  illegal. 
He,  however,  held  that  under  the  revenue  law  of  1869,  courts  were 
expressly  prohibited  from  granting  injunctions,  or  otherwise  inter- 
fering with  State  collectors  in  tbe  discharge  of  their  duties,  in  the 
•collection  of  licenses  and  taxes  uuder  that  law.  The  judgment  of  the 
lower  court  dissolved  the  ii^unction,  and  the  plaintiff  has  appealed. 

We  think  the  provisions  of  the  sixty-third  section  of  the  revenue 
law  of  1869  do  not  apply  to  cases  like  the  one  before  us.  A  fair 
interpretation  of  the  language  used  warrants,  in  our  view,  a  different 
construction  from  that  which,  it  seems,  was  given  to  it  by  the  judge 
a  quo.  The  sixty- third  section  of  the  act  approved  ninth  of  March, 
18G9,  provides:  *^That  in  case  of  refusal  or  neglect  of  property  owners 
to  pay  their  taxes,  the  tax  collector  shall,  after  twenty  days  notice  in 
any  city  or  corporate  town,  and  thirty  days  in  any  parish,  to  the  owner 
of  the  property  assessed,  his  agent  or  attorney  in  fact,  seize  and  sell 
any  property,  real  or  personal,  rights  or  credits,  belonging  to  such 
defaulting  tax  payer,  without  process  of  court ;  and  all  costs  of  such 
seizure  and  sale  shall  be  borne  by  such  defaulting  taxpayer ;  and  all 
eoiirts  are  prohibited  and  restrained  from  enjoining  or  otherwise 
interfering  with  tax  collectors  in  the  discharge  of  their  duties  iii 
collecting  licenses  or  taxes  under  this  law."    Acts  of  1869,  p.  159. 

The  purpose  of  the  law  seems  to  be  to  prevent  captious  and  frivolous 
objections  to  the  payment  of  taxes  by  the  persons  in  whose  names  the 
ussessments  have  been  made,  for  this  class  of  taxpayers  are  presumed 
to  have  had  notice  of  the  assessment,  and  of  tlie  time  and  place  of  the 
collection  of  taxes.  It  is  against  property  owners  who  refuse  to  pay 
their  taxes,  after  due  notice  of  default,  that  the  stringent  provision  of 
section  sixty-three  seems  intended  to  apply.  The  terms  *'  owner  of 
the  property  assessed,'*  ''such  defaulting  taxpayer,"  used  in  that 
aeetion  of  the  act,  plainly  refer  to  the  description  of  persons  given  in 
the  beginning  of  the  section  sixty -three,  viz:  to  *' property  owners 
who  refuse  to  pay  their  taxes,"  etc.    Thi»  Linguage  can  scarcely  be 
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taken  to  apply  to  taxes  imposed  on  property  when  it  belonged  to  "pnat 
owiiors,  and  especially  where,  as  in  the  present  case,  it  is  eleaily 
shown  that  no  legal  assessment  had  been  made,  and  where  the  lioi 
and  privilege  upon  the  property  had  become  extinct,  if  it  had  ever 
validly  existed. 

It  is  therefore  ordered,  ac^adged  and  decreed  that  the  judgment  of 
the  district  court  bo  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  there  bo  judgment  in  favor  of  the  plaintiff  perpetuating 
the  injunction,  and  that  the  defendant  pay  costs  in  both  courts. 


No.  2G41. — SxErnEX  Duncan  v.  Gerard  Brandon  et  al. 

Whtro  Jndgment  has  been  obtained  against  the  defendant,  with  recognition  of  the  mcniga^  ca 
the  rroperty  epccially  hypothecated,  a  devolutive  appeal  win  not  soBpend  executiaD 
thereon,  nor  will  the  fact  that  a  devolutive  appeal  la  pending  prevent  the  plaintiff,  aa  a 
Judgment  creditor,  from  bringing  a  direct  action  to  annul  and  set  aside  a  simiilaied  tzanaier 
of  other  real  estate,  alleged  to  have  been  made  by  the  defendant  to  his  chUdren. 

APPEAL  from  the  District  Court,  parish  of  Concordia.  Hough,  J. 
Farrar  <£*  Beeves  and  May  d;  Spencer,  for  plaintiff  and  appellant. 
A.  N.  Ogden,  for  defendants  and  appellees. 

Howe,  J.  The  plaintiff  having  obtained  a  judgment  against 
Gerard  Brandon  for  a  large  sum,  which  likewise  made  executory  a 
mortgage  given  upon  a  plantation  as  security  for  the  debt,  caused  the 
plantation  to  be  sold,  and  realized  a  portion  of  the  claim,  leaving  a 
balance  due  him,  however,  of  about  $30,000. 

Tlie  defendant,  Brandon,  took  a  devolutive  appeal  from  this 
judgment. 

The  plaintiff  then  instituted  this  action  to  set  aside,  as  simulated  and 
absolutely  null  and  void,  a  transfer  of  other  real  estate,  alleged  to  have 
been  made  by  the  defendant,  Brandon,  to  liis  children.  He  averred 
himself  to  be  a  creditor  as  above  stated. 

The  defendants  filed  their  exception  that  the  action  was  premature, 
inasmuch  as  the  defendant,  Bmudon,  had  taken  a  devolutive  appeal 
from  the  judgment  in  fnvor  of  plaintiff.  The  court  maintained  the 
exception  and  dismissed  the  suit,  and  the  plaintiff  has  appealed. 

Tlio  plaintiff  sues  in  virtue  of  his  relation  as  a  creditor.  His  judg- 
ment is  the  highest  evidence  of  that  relation.  The  devolutive  appeal 
taken  by  Brandon  did  not  stay  its  execution  by  the  seizure  and  Bale 
of  Brandon's  pi'operty,  and  we  are  unable  to  perceive  on  what  prin- 
ciple it  should  suspend  the  right  of  plaintiff,  by  such  an  action  as  the 
present,  to  prepare  the  way  for  a  seizure  and  sale,  by  sweeping  away 
what  is  alleged  to  be  a  simulated  transfer,  a  corpus  sine  aniffui,  which 
casts  a  shadow  on  the  title  of  the  judgment  debtor. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  the  cause  remanded  to  be  further  proceeded  with 
according  to  law,  the  appellees  to  pay  the  costs  of  the  appeaU 

Rehearing  retused. 
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No.  2577. — Zbnox  Njlquik,  AdminiBtrator,  v,  Dominique  Durac. 

A  third  party  who  haa  acquired  the  intorest  of  a  portion  of  the  heirs  in  a  succ?8aion»  can  not 
plead  snch  interest  in  compensation  in  a  suit  brought  by  the  administrator  to  recover  a. 
note  due  the  estate. 

APPEAL  from  Third  District  Conrt,  parish  of  Lafourche.  GateSy  J. 
J?.  W.  Blake^  for  plaintiff  and  appellant.  Bush  dt  Qoode,  for 
defendant  and  appellee. 

LuDELiNG,  C.  J.  Zenon  Naquin,  administrator,  sues  to  recover  the 
amounts  of  two  promissory  notes  due  by  the  defendant  to  the  succes- 
sion of  Mrs.  Pierre  P.  Naquin. 

The  defendant  filed  an  exception  alleging  that,  since  the  institution 
of  this  suit,  he  had  acquired  the  interest  of  two  of  the  heirs,  and  that 
he  had  a  right  to  collate,  and  that  no  action  could  be  instituted  against 
him  until  an  account  had  been  rendered  by  the  administrator,  etc. 

There  was  judgment  sustaining  the  exception,  and  the  plaintiff  has 
appealed. 

The  heirs  have  no  right  to  sell  any  part  of  the  property  of  the  suc- 
cession under  administration.  They  may  sell  their  interest  in  the 
succession  or  in  any  part  of  it,  but  that  interest  is  only  to  be 
ascertained  after  a  settlement  of  the  debts ;  there  may  be  nothing 
going  to  the  heirs.  And  one  buying  the  interest  of  an  heir  in  a  note 
in  favor  of  an  estate  can  not  plead  it  in  compensation  when  sued  on 
the  note ;  the  claims  are  not  equally  liquidated. 

Nor  are  we  aware  of  any  law  which  prevents  an  administrator  from 
suing  for  the  amount  of  a  note  due  by  a  third  person,  who  may  have 
purchased  the  interest  of  a  portion  of  the  heirs  in  the  note. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
avoided  and  reversed;  that  the  exception  be  overruled;  that  the 
defendant  pay  the  costs  of  this  appeal,  and  that  the  case  be  remanded 
to  the  lower  court  to  be  proceeded  with  according  to  law. 


No.  2541. — B.  0.  Mesritz  et  al.  v.  H.  Marks  et  al. 

An  appoal  will  not  lie  from  an  interlocutory  Judgment  on  a  rule  to  dissolve  an  attachment, 
unlets  it  Is  shomi  that  sach  a  Judgment  would  wcnrk  an  Irreparable  injuiy. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Cooley,  J. 
Cooleif  iSc  Phillips,  for  plaintiffs  and  appellees.     Bucej  Foster  (&  E, 
T.  Merrick,  for  defendants  and  appellants. 

Howe,  J.    The  motion  to  dismiss  in  this  case  must  prevail.    The 

appeal  was  taken  irom  a  judgment  dismissing  a  rule  to  dissolve  an 

attachment.     The  judgment  is  interlocutory,  and  does  not  work  an 

irreparable  injury. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissedi  with  costB*. 
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Prescott,  Administrator,  v.  Elizabeth  Gtordon  and  W.  8.  Bates. 

No.  2104. — ^WiLLiAM  G.  Prescott,  Admr.,  v.  Elizabeth    Gori>on 
and  W.  S.  Bates. 

Tho  surviving  widow  in  community  1«  not  allowed  t^  retain  in  hor  hands  the  amount  or  her 
bid  on  the  common  prox>6rty,  at  the  sncceeoion  sale  of  hor  deceased  hnsbajd,  until  •  final 
partition,  oven  where  there  are  no  debts  to  pay. 

Articles  1265  and  2603  ol  the  Civil  Code,  which  give  to  tho  heirs  the  right  to  retiin  the  amount 
of  their  bids  until  a  final  partition,  does  not  give  to  the  sur\'iving  widow  that  right,  mt  the 
sale  of  the  community  property.  In  this  respect  she  stonda  In  no  better  pjaiiion  than 
that  of  any  ether  purchaser. 

APPEAL  from  Sixth  District  Couit,  parish  of  St.  Helena.  UlUSy  J. 
Wilson  &  Bradley,  for  plaintiff  and  appellant.  T.  <fc  J.  EUi9,  for 
defendants  and  appellees. 

LuDELiNG,  C.  J.  W.  E.  Gordon  died  intestate,  leavingan  estate  to  be 
divided  between  his  widow  and  collateral  heirs. 

On  the  thirteenth  and  fourteenth  of  December,  1861,  the  peraonal 
effects  belonging  to  the  community  were  sold,  and  the  widow  pur- 
chased at  the  sale,  to  a  largo  amount.  For  tho  price  of  the  property 
bought  by  her  she  gave  her  two  notes,  amounting  to  $3,456  68.  In 
1862,  at  the  instance  of  the  widow,  a  partition  of  all  (he  commuDKy 
property  was  made  in  kind,  except  the  proceeds  of  the  sale  of  the  per- 
sonal effects  of  the  succession,  amounting  to  upwards  of  $8,000.  The 
4idminiBtrator  instituted  this  suit  for  the  recovery  of  the  said  two  notes, 
4ind  two  other  small  notes.  Prescription  was  plead  against  the  two 
small  notes,  and  was  properly  sustained.  As  to  the  notes  executed  b^- 
the  defendant  for  the  price  of  ber  purchase  at  the  succession  sale,  there 
was  a  judgment  of  nonsuit,  and  the  plaintiff  has  appealed. 

The  defendant  contends  that  ''parties  in  interest  at  a  sale  of  succes- 
sion property  may  purchase  to  the  amount  of  their  portion,  and  arc 
not  obliged  to  pay  until  there  has  been  a  definitive  partition  or  liqui- 
dation, unless  the  succession  be  insolvent,^'  etc.  This  pretension  is 
based  upon  articles  1265  and  2603  of  the  Civil  Code.  These  articles 
establish  an  exception  to  the  general  rule,  which  is,  that  purchasers  at 
succession  sales  must  pay  the  price  of  their  purchase,  and  are  not  per- 
mitted to  settle  it  by  compensation  with  claims  which  they  may  happen 
to  hold  against  the  succession.    3  An.  150 ;  10  An.  47 ;  18  An.  268. 

These  articles  must  then  bo  construed  strictly,  and  can  not  be 
extended  beyond  their  terms  by  analog^'.  Both  articles  speak  of  Jteirs 
only,  and  courts  are  not  at  liberty  to  extend  the  exception  to  other 
persons.    4  R.  37 ;  2  An.  412. 

The  defendants'  counsel  rely  upon  the  case  of  Dorin  v.  Wilts  (11 
An.  517)  to  sustain  the  right  of  the  widow  in  community  to  retain  the 
price  of  her  purchase.  That  was  an  action  for  a  partition  of  property 
in  which  the  rights  of  the  parties  were  to  be  settled  definitively.  The 
question  raised  in  this  case  was  not  at  issue  in  that  case ;  and  what  is 
relied  on  by  counsel  as  authority,  even  if  it  sustained  their  views,  was 
shiter  dictum.    The  court  said  in  that  case:   ''It  is  urged  that  tJie 
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affirmance  of  the  judgment  vill  prejudice  the  appellant,  by  com- 
pelling her,  in  the  event  of  becoming  the  purchaser  of  the  property, 
to  deposit  the  purchase  money  into  court.  We  do  not  understand  that 
such  will  be  the  effect  of  the  judgment.  Either  party,  in  becoming 
the  purchaser  of  the  property,  will  have  the  right  to  retain  in  his  or 
her  hands  the  portion  of  the  price  coining  to  hivi  or  her,  the  defendant 
to  retain  first  the  amount  awarded  in  her  favor  as  a  creditor  of  the  com- 
rminity  by  this  judgment." 

It  was  the  duty  of  the  administrator  to  collect  the  notes,  and  there 
should  have  been  judgment  against  the  defendant  for  the  amount  of 
ihe  two  notes  given  by  her  at  the  succession  sale. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  avoided  and  reversed,  and  that  there  be  judgment  in 
favor  of  the  plaintiff  against  the  defendants  in  solido,  for  the  sum  of 
$2,691  IG,  with  eight  per  cent,  per  annum  interest  from  the  fourteenth 
dai-  of  December,  1862,  and  for  the  sum  of  $767  52,  with  eight  per 
cent.  i>er  annum  interest  thereon  from  tlie  thirteenth  day  of  December, 
1662,  and  costs  in  both  courts.  It  is  further  ordered  that  tbe  plaintiff's 
demand  for  the  notes  for  $7  60  and  $18  91  be  rejected. 

Rehearing  refused. 


No.  1722. — Michael  Dalton  r.  Mrs.  Widow  E.  Viosca  and  Gustave 

Weber. 

a  paity  pUiatiff  inarule,  byalSeging  that  a  third  party  ia  an  attaching  creditor,  and  makes 
sac!!  i^rty  a  deiendant  la  the  role,  la  estopped  from  dcnj  itg  that  he  iM  a  cri  dit?r;  and  such 
attaching  creditor  bas  the  right  to  appeal  irom  the  Judgment  oa  the  rule. 

APPEAL  from  Sixth  District  Court,  parish  of  Orleans.  Duplantier,  J. 
George  L.  Bright,  for  attaching  creditor,  appellant.  Buclianan  d 
Oilmore,  for  defendant  and  appellee.  Boselius  c0  Philips,  for  plaintiff 
Dnlton,  appellee. 

LuDELiNG,  C.  J.  On  the  twenty-third  of  January,  1863,  judgment 
was  rendered  against  E.  Viosca  and  G.Weber  for  $800,  with  interest  and 
costs.  On  the  sixteenth  of  December,  18C7,  Mrs.  E.  Viosca  took  a  rule 
oil  William  Hartingau,  tutor  of  the  minor  heir  of  Michael  Dalton, 
and  on  Altred  Kearney,  attaching  creditor  of  Michael  Dalton,  to  show 
cause  why,  on  Mrs.  Viosca  depositing  one  half  of  said  judgment  in 
the  hands  of  the  sheriff,  satisfaction  of  judgment  shall  not  be  entered 
in  licr  favor.  The  proceeding  is  novel,  and,  we  think,  unauthorized 
by  law.  It  is  an  attempt  to  have  one  judge  interpret  or  cons1»rue  a 
final  judgment  rendered  by  his  predecessor.  But  as  no  objection  has 
been  urged  to  tlie  manner  of  proceeding,  we  will  pass  upon  the  ques- 
tions raised. 

It  is  contended  that  as  the  creditor  alone  appealed,  the  judgment  of 
die  district  court  is  final  between  the  plaintiff  in  the  rule  and  Dalton's 
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heir,  who  owns  the  judgment,  and  therefore  the  creditor  (if  %  creditor* 
can  not  maintain  this  appeal,  and  recover  more  from  Mrs.  Yiosca  that 
she  owes  to  the  succession. 

The  plaintiff  in  the  rule  having  alleged  that  Kearney  was  «b 
attaching  creditor  (as  having  attached  the  judgment  in  question)  if 
estopped  from  denying  that  he  is  a  creditor.  Besides,  he  is  made  a 
party  to  the  rule.  We  think  Kearney  has  a  right  to  maintain  his 
appeal. 

An  examination  of  the  judgment  against  Mrs.  Yiosca  and  Weber, 
and  the  pleadings  in  the  suit,  leaves  no  room  to  doubt  that  the 
judgment  is  against  each  debtor  for  the  whole  amount.  3  La.  282;  14 
An.  831. 

It  is  therefore  ordered  and  a^udged  that  the  judgment  of  the 
district  court,  in  so  far  as  it  affects  the  appellant  be  avoided  and 
reversed,  and  that  the  rule  be  dismissed,  with  costs  in  both  courts. 


No.  2592. — MoDESTE  Berkahd,  Admr.,  v.  Timothe  Ledet  et  al. 

Modeste  Bernard,  administrator,  brought  suit  in  Ub  official  capacity,  on  a  promiaflocy  nola  due 
the  estate  he  represented.  The  note  contained  the  following  clause:  '*  with  the  privilege  of 
postponing  the  payment  three  years  after  the  death  of  the  said  Mrs.  Bernard."  The  defend- 
ant opposed  the  plea  of  proscription.  Held— That  the  clause  authorizing  the  poatponenwnt 
of  payment  did  not  operate  a  suspension  or  interruption  of  pr<.8cription. 

APPEAL  from  the  District  Court,  parish  of  Lafourche.     Trains  J. 
Taylor  Beattie,  for  plaintiff  and  appellant.    Knohloch  dD  AUain^ 
for  defendants  and  appellees. 

Howe,  J.  The  note  on  which  this  suit  was  brouglit  is  in  the  follow- 
ing words: 

^'  Parish  of  Lafourche,  February  4, 1856. 
Three  years  after  date  I  promise  to  pay  to  the  order  of  Widow  Jean 
Baptiste  Bernard  tlie  sum  of  eleven  thousand  eight  hundred  dollars* 
value  received,  with  t^iglit  per  cent.  x>er  annum  interest,  payable  annu- 
ally, with  the  privilege  of  postponing  the  payment  three  years  after 

the  death  of  the  said  Mrs.  Bernard." 

**  TIMOTHE  LEDET." 

The  last  payment  of  intei*est  was  made  April  3,  1859.  Mrs.  J.  B. 
Bernard  died  in  1868.    The  suit  was  instituted  August  20,  1869. 

The  plea  of  prescription  of  five  years  should  have  been  maintained* 
The  note  fell  due  February  7,  1859;  prescription  was  interrupted 
April  3, 1859,  by  the  payment  of  interest,  and  was  fully  acquired  in 
April,  1864. 

The  theory  of  plaintiff  that  the  note  was  not  due  till  three  years 
after  the  death  of  Mrs.  J.  B.  Bernard,  can  not  be  adopted.  We  may 
remark  that,  if  it  were  true,  the  note  would  not  yet  be  due,  for  the  three 
years  of  possible  postponement  will  not  expire  tUl  1871. 
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The  evidefiioe  does  not  establish  a  reniuiciatioa  of  this  ^Mquixed 
prescription. 

It  is  thotefbre  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed  and  the  suit  dismissed,  the  plaintiff  paying  costs  in  both 
courts. 

Behearing  refused. 


No.  2719. — Is  THE  Mattkr  of  the  Minors  M •  M.,  William  P.,  and 

COURTLAND   SmITH — JOHN  W.  SmITH,  Tutor. 

The  omtsslon  to  name  a  creditor  In  the  citation  cf  appeal  flrom  a  Jodgment  homologatlcfr  a 
tator'a  account  will  not  vidatd  the  appeiL 

If  a  judgment  homologating  the  tutor's  account,  shows  a  i  Inrl  btedness  In  favor  of  the  minors 
with  mottgage  for  f  11.000  00,  a  thlri  pariy  has  a  right  to  appeal  therefrom,  it  he  has  a 
Judgment  against  the  tutor  with  m  )TtgJge  tor  oyer  tive  hundred  dollars.  The  parish  oourt 
is  competent  to  grant  an  order  o>  appeal  flrom  a  Jndgmcnt  homo  ogating  a  tutor's  account, 
although  a  slmil  .r  Judgment  may  have  bcc:i  lendcrel  by  the  clerk  of  the  district  court, 
under  the  act  cf  1M5,  before  the  organfsiticn  of  the  parish  court.  In  Kuch  a  case  both 
Judgments  must  be  embodieJ  In  the  record  of  appoU.  and  the  parish  Ji  dgo  :s  the  only  com- 
petent HUthority  to  graut  the  v  rder. 

An  acknowledgment  by  the  husband  in  the  form  of  a  receipt,  that  he  received  from  the  wife  the 
amount  of  paraphernal  funds  thercn  expressed,  is  conclusive  between  tbe  husband  and 
wife  or  their  heirs,  and  Is  prima  facie  proof  as  to  a  1  other  parties.  Such  evidence  will 
autuorlzo  a  Judgment  in  favor  of  the  heirs  in  a  auit  against  their  lather  m  his  capacity  of 
tutor. 

The  mortgage  of  the  minor  on  the  property  of  his  tator  to  secure  the  faithful  administration  of 
hifl  estate,  and  to  cover  the  indebtedness  contracted  by  the  tntor  to  the  minor  on  account  of 
tbe  community  and  separate  property  of  the  minor,  which  he  has  acquired  by  purchase, 
attaches  from  and  aftor  the  date  of  the  .ippointment  and  qualiflcation  of  the  tutor. 

A  third  party  in  an  opposition  to  th3  homologation  of  a  tutor's  account  can  not  be  heard  to 
contest  the  validity  of  an  adjudication  which  occcrrod  prior  to  tbe  existence  of  his  debt. 

A  tutor  owes  five  per  cent,  per  annum  on  the  funds  from  ttie  date  of  receipt,  an. I  when  the 
aocounts  are  liquidated,  five  per  cent  on  the  aggregate  amount  from  the  day  ihe  accounts 
are  cio«eci. 

If  the  tutor  charj;e  himself  with  the  revenues  <  f  the  miner,  ho  U  entitle!  to  credit  for  the 
expenaes  of  the  minor  to  the  extent  of  the  revenues. 

A  imrd  party,  a  mortgage  creditor,  can  only  have  the  Judgment  of  the  c  >urt  below  corrected  on 
affpeal,  in  so  far  as  it  appears  upon  the  face  of  the  record  to  grant  a  mortgage  prejudicial  to 
hiB  mort<;age.    K)  amendmmit  or  change  of  the  Judgment  can  be  maie  between  appellees. 

APPEAL  from  the  Parish  Court  of  West  Feliciaua.  Biley,  Parish 
Judge.  Collins  dc  Leakey  for  appellees.  Winter  dc  Butler,  for 
appellants. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  follow- 
ing grounds : 

First — All  parties  interested  in  maintaining  the  judgment  appealed 
from  have  not  been  legally  cited;  service  on  a  curator  ad  hoc  was 
unauthorized. 

The  appeal  is  taken  by  W.  S.  Peterkin,  a  third  persou,  from  a 
judgment  homologating  the  tutor's  account.  One  item  of  said  account 
is  for  '*  expense  of  children  seventeen  years,  at  $50,  $2550.^'  Nothing 
shows  to  whom  said  expenses  were  paid,  and  a  curator  ad  hoc  was 
appoijited  to  represent  parties  as  unknown.    Every  one  whose  name 
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appears  in  the  acooant  is  cited,  inclading  the  tutor  and  nndertntor. 
The  omission  to  name  a  creditor  in  the  above  item  can  not  destroy  the 
right  to  appeal;  bat  the  acconnt  and  record  justify  the  inference  that 
the  item  is  an  allowance  to  the  natural  tutor,  and  the  appointment  of  a 
curator  ad  hoc  may  be  viewed  as  made  in  abundance  of  caution. 

Second — ^There  is  no  evidence  in  the  record  or  before  this  court 
showing  the  interest  of  Peterkin  to  be  over  five  hundred  dollars,  hence 
the  court  is  without  jurisdiction. 

The  judgment  appealed  from  allows  the  minors  over  $11,000,  witli 
mortgage.  Peterkin  files  with  his  petition  for  appeal,  a  judgment  for 
over  $6000,  with  mortgage,  against  the  father,  who  is  tutor,  and  alleges, 
that  he  is  aggrieved  by  the  judgment  in  favor  of  the  minors  against 
the  said  tutor.  There  is  certainly  an  appealable  interest  shown  here 
sufficient  to  confer  jurisdiction  on  this  court. 

Third — The  parish  judge  was  without  autliority  to  grant  an  appeal 
from  a  judgment  of  homologation,  rendered  by  the  clerk  of  the  district 
court  under  the  act  of  1855. 

Judgment  of  homologation  was  first  rendered  by  the  clerk  of  the 
district  court,  and  after  the  record  was  transferred  to  the  parish  court,, 
another  judgment,  upon  tlie  same  demand  by  the  same  parties,  was 
granted.  It  was  thus  made  necessary  by  the  appellees,  doubtless,  or 
a  part  of  them,  for  the  appellant  to  bring  up  both  judgments,  if  there 
was  a  necessity  for  the  two  below,  and  we  are  at  a  loss  to  know  by 
what  judge  or  court  the  appeal  could  be  granted,  if  not  by  the  court 
having  jurisdiction  of  the  cause  and  record. 

The  motion  is  therefore  overruled. 


Ox  THE  Merits. 

The  appellant  assigns  for  errors  in  the  judgment,  the  following : 

Mrst — ^There  is  no  proof,  such  as  is  required  by  law,  to  establish  the 
claim  of  $4000,  paraphernal  property  of  Mrs.  R.  G.  Smith,  alleged  to 
have  been  received  by  John  W.  Smith,  tutor,  and  credited  to  his 
minor  children  in  the  account  complained  of. 

The  only  proof  in  support  of  tliis  item  is  the  following  entry  in  the^ 
inventory  of  Mrs.  Smith's  estate,  made  on  the  twenty-fifth  of  Septem- 
ber, 1851 : 

^'  John  W.  Smith  acknowledges  to  have  received  the  sum  of  four 
thousand  dollars,  separate  paraphernal  funds  of  his  said  deceased  wife, 
Rebecca  G.  Graves— $4000." 

Appellant  contends  that  *' acknowledgments  of  the  receipt  of  money 
by  the  husband  from  the  wife,  are  not  evidence  against  third  persons, 
and  a  judgment  rendered  on  them  can  have  no  more  effect  than  the 
acknowledgments  themselves^"  and  he  cites  7  N.  S.  461 ;  10  An.  784,. 
and  11  An.  265. 

This  proposition  is  good  in  law,  and  supported  by  the  authorities 
quoted.    But  it  is  annlied  in  those  and  other  similar  cases  to  evidence- 
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adduced  Gontradictorily  v^ith  third  persons^  or  where  the  husband  or 
wife  was  called  on  to  administer  proof  contradictorily  with  them,  bat 
not  in  a  case  like  this,  where  the  proof  addaced  was  between  the  parties 
or  their  heirs,  and  the  question  is,  was  it  sufficient  to  sustain  the  judg- 
ment rendered  T  As  between  them,  slight  proof  is  sufficient.  See  7 
N.  S.  461,  above  cited.  The  acknowledgment  was  made  at  a  time  not 
suspicious,  is  full  proof  between  the  parties,  and  must  be  held  ^Hxm% 
facie  proof  as  to  all,  until  in  some  regular  proceeding,  and  under  proper 
allegations,  higher  proof  is  demanded.  On  appeal,  the  only  question 
in  such  a  case  as  this  is,  does  the  evidence  authorize  the  j  udgment  ?. 
We  think  it  does,  although  it  may  not  be  conclusive,  if  the  judgment 
should  be  regularly  attacked. 

Second — If  said  indebtedness  ever  existed,  it  was  not  due  by  tho  said 
John  W.  Smith,  as  tutor  of  said  minors,  and  lience  tlie  minors*  mort- 
gage does  not  attach. 

Tho  record  shows  that  John  W.  Smith  opened  the  succession  of  his 
deceased  wife  in  1851 ;  caused  an  inventory  to  be  made  of  her  separate 
property  and  that  of  the  community;  that  he  caused  the  latter  to  bo 
adjudicated  to  him,  and  was  appointed  tutor  to  the  minors.  As  tutor 
he  became  possessed  of  all  the  property  and  rights  shown  by  the  record 
to  have  been  inherited  by  the  minors,  and  their  mortgage  attached 
from  the  date  of  his  appointment  as  tutor.  The  price  of  tho  property 
adjudicated  was  specially  secured  by  mortgage.  This  case  differs  from 
that  of  Woolfolk  v.  Woolfolk,  20  An.  513,  in  this,  that  Smith  never 
administered  in  any  other  capacity  than  as  tutor,  wliilo  Mrs.  Woolfolk 
administered  only  as  executrix. 

Ttiird — Of  the  item  of  $3975,  credited  as  half  the  price  of  tho  com- 
munity property  adjudicated  to  the  tutor,  the  sum  of  $2850  consists  of 
the  price  of  slaves,  and  no  liability  therefor  exists. 

The  judgment  of  adjudication  by  which  this  action  is  supported, 
having  been  rendered  long  prior  to  the  origin  of  appellant's  debt,  he 
can  not  inquire  into  the  validity  thereof,  and  we  will  not  go  behind  it 
to  see  the  cause  or  consideration  on  which  it  is  based.  We  are  not 
called  on  to  enforce  a  contract  for  the  sale  of  persons,  but  only  to 
ascertain  if  there  be  errors  to  the  prejudice  of  the  appellant,  a  third 
person,  in  a  judgment  homologating  a  tutor- s  account. 

Fourth — ^The  item  of  $6778  75,  as  interest,  is  not  due.  First — 
because  the  indebtedness  had  no  existence ;  and  second — If  existent, 
the  tutor  is  not  bound  for  interest  on  the  same. 

A  tutor  must  pay  five  per  cent,  on  tlic  funds,  from  their  receipt ;  and 
when  his  accounts  are  liquidated,  five  i)cr  cent,  on  the  aggregate 
amount  from  the  day  the  accounts  are  closed.  C.  C.  353;  5  An.  565; 
14  An.  764.    This  rule  was  pursued  in  tliis  case. 

Fifth — The  item  of  $50  per  annum  each  for  expense  of  children  is 
entirely  inadequate;  their  revenues,  if  any  ever  existed,  were  entirely 
eonsomed  by  the  expenses  of  their  maintenance  and  education. 
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The  grouDds  of  this  alleged  ervor  seem  to  neatraliie  each  ether.  It 
appears  to  us  that,  if  the  tutor  charges  himself  with  the  revenaes, 
which  in  this  case  are  interest,  he  should  be  allowed  credit  for  the 
expense  of  the  minors  to  the  extent  of  said  rerenues.  He  has  not 
gone  to  this  extent,  but  we  have  no  means  of  saying  that  he  should 
have  done  so,  or  that  the  sum  allowed  was  inadequate  to  their 
support. 

The  sixth  and  seventh  grounds  of  error  consist  of  charges  of  fraud 
and  collusion,  said  to  l>e  apparent  from  the  failure  to  file  an  account  at 
or  since  the  time  of  Mrs.  Smith's  death,  showiug  the  condition  of  the  . 
^eommnnity ;  the  omission  to  mention  debts  due  by  the  community  at  | 
the  time  of  its  dissolution,  and  from  the  whole  account,  which,  on  it«  i 
face,  is  an  attempt  to  give  the  children  an  unjust  preference  upon  tlie  I 
tutor's  property,  to  the  exclusion  of  appellant  and  other  creditors. 

As  this  is  not  a  pi*oceediDg  to  annul  a  judgment,  all  that  the  ap|iel-         | 
lant  cau  demand  or  effect  by  liis  appeal  is  the  correction  of   tlii' 
judgment,  in  so  far  as  it  appears  upon  the  lace  of  the  record  to  grant  a         I 
mortgage  prejudicial  to  his  mortgage.  We  can  not  change  the  judgment 
as  between  the  tutor  and  the  minors,  who  are  all  appellants ;  and  wc         I 
have  already  seen  that  the  items  of  the  account  complained  of  arc 
supported  by  at  least  prima  facie  evidence,  and  the  mortgage  recog- 
nized in  favor  of  the  minors  is  a  legal  sequence.     The  tutor  could  not 
give  a  conventional  mortgage  which  would  impair  or  affect  the  minorV  i 

mortgage  securing  the  amount  of  his  indebtedness  to  thein.     And  it         ! 
may  be  remarked  that  the  majority  of  one  or  two  of  the  childi*en  made 
the  rendering  of  an  account  proper,  if  not  necessary.  i 

We  find  no  sufficient  reason  for  changing  the  judgment  appealed 
from,  in  behalf  of  the  appellant,  who  is  a  third  person  to  the  pro- 
•ceeding  in  which  it  was  rendered 

Judgment  affrmed. 


No.  1884. — ^Henry  Lusse  v,  Mische  &  Co. 

l^are  Uie  appeUant  fkils  to  rroteeute  his  appe*],  and  ttie  record  diaolous  no  gioaadt  for  the 
appeal,  damigea  will  ba  awarded  the  appeliee  for  frivolous  appcaL 

APPEAL  from  Fourth  District  Court,  parish  of  Orleans.    ThSard,  J. 
J.  Ad,  Bozier,  for  plaintiff  and  appellee.    J,  M.  DirJuimtnerf  for 
defendants  and  appellants. 

LuDELiNG,  C.  J.  This  is  an  appeal  from  a  judgment  on  a  promissory 
note  in  favor  of  the  plaintiff. 

The  appellant  has  not  filed  any  brief  in  this  case,  nor  has  he  called 
our  attention  to  any  error  in  the  judgment,  and  we  have  been  unahle 
to  see  any. 

The  appellee  has  asked  for  damages  for  a  frivolous  appeal,  and  w^e 
think  they  should  be  awarded. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  district 
court  be  affirmed,  with  one  hundred  and  fifty  dollars  damages  for  a 
fiiyolons  appeal,  and  costs  of  this  appeal. 
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^Wbere  the  evidence  shows  that  a  pnrchsser  of  thU  estate  has  at  the  time,  and  before  the  pur- 
chase, inn  kaowledge  of  a  snit  brought  by  the  United  Btatss  for  a  Ikrge  portion  of  the  land 
parohased,  he  can  not  set  up  In  defense  t>  the  payment  of  the  pr.ce  that  he  is  in 
i  aoger  of  eviction  by  such  suit,  and  obtain  immunity  firom  the  enforcement  of  i he  con- 
tract, ntil  tie  suit  is  decided.  The  knowledge  of  the  existence  •  f  such  a  »uit  before  the 
pnrohsse  forms  an  exception  to  the  rule  Isid  down  in  article  2535  of  the  Civil  Code. 

An  intervenor,  wtao  has  porchased  the  lend  Arom  the  vendee  and  daijns  to  defend  the  title  of 
his  ve  dor,  can  not  uige  the  existence  of  such  a  suit  against  the  demaud  of  the  original 
vendor  lor  tue  payment  of  the  price. 

Th^  prescription  of  Ave  years  does  not  apply  to  an  obligation  to  pay  money  oontsined  and 
ex  ressea  in  the  act  of  sale.  In  such  a  case  the  prescription  of  ten  yesrs  is  appUcabls.  C. 
C  85  8;  3  An.  46;  13  An.  294. 

ObUgsiions  given  for  the  purchase  of  land  and  slaves  can  only  be  enforced  against  the  land  in 
proportioii  to  che  value  ot  each  at  the  data  of  the  purchase:  and  where  Judgment  has  been 
reuuered  in  the  court  below  for  the  whole  am  >unt,  the  cause  will  be  remanded  for  the  par- 
pote  of  ascertaining,  by  evidence,  the  value  of  each  at  the  time. 

APPEAL  from  the  Second  Judicial  District,  pariah  of  St  Bernard. 
Cazahat,  J.  C.  Du/our^  for  appellants.  G,  LeGardeur  and  U.  A. 
IhuroSy  for  appellees. 

Taliaferro,  J.  This  is  an  appeal  taken  from  a  judgment  rendered 
by  the  district  court  in  each  of  the  above  cases,  dissolving,  ivith  dam- 
ages, the  injunctions  therein  taken  out  by  the  plaintiff. 

In  June,  1847,  A.  H.  Phillippon  and  J.  Ami  Merle,  the  latter  as  the 
natural  tutor  of  his  minor  children,  Ami,  Eagenie,  Oscar  and  Corinne, 
and  as  executor  of  Alfred  Phillippon,  sold  to  James  McMasters  an 
extensive  body  of  land,  embracing  a  large  plantation,  and  sixty-three 
slaves.  It  was  agreed  that  the  portion  of  the  price  which  accrued  to 
the  minors  should  be  severally  paid  to  them  as  they  respectively 
attained  the  age  of  majority.  This  large  property  was  sold  in  March, 
1856,  by  McMasters  to  E.  A.  Stewart,  who  assumed  the  payment  of  the 
installments  to  the  minors  at  the  periods  stipulated  by  McMasters.  In 
September,  1859,  Stewart  sold  the  property  to  MeiTitt,  who  bound  him- 
self personally  to  pay  the  minors,  at  a  time  then  fixed  by  an  extension 
of  the  period  of  payment,  as  settled  by  the  contract  with  McMasters. 
But,  before  this  extension  of  time  in  favor  of  Merritt,  two  of  the 
minors,  Ami  and  Oscar,  had  become  of  age,  and  they  took  out  execu- 
tory process  to  enforce  payment  of  their  shares  of  the  purchase  price 
of  the  property.  This  took  place  in  April,  1858.  Stewart  enjoined 
the  seizure,  and  the  suit  was  undetermined  at  the  time  of  the  sale  to 
Merritt.  All  further  proceedings  in  the  matter  seem  to  have  been 
aaspended  by  the  war.  In  May,  1865,  a  motion  was  made  in  court  by 
the  defendants  in  injunction  to  have  it  set  aside.  On  the  fifteenth  of 
June,  before  any  action  was  taken  on  this  motion,  Merritt  intervened 
in  the  iiyunction  suit,  alleging  that  ''  he  had  purchased  the  land  in 
controversy  from  Stewart ;  that  he  is  now  the  owner  and  in  possession 
of  the  property.    He,  therefore,  prays  to  intervene  and  defend  the 
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title  and  claim  of  said  Stewart,  and  the  proceedings  now  pendiog 
herein." 

The  injunction  was  dissolved  and  an  alias  writ  issued  in  January, 
1866.  This,  Men*itt  enjoined,  as  he,  also,  did  an  order  of  seiznro  and 
sale  taken  out  in  May  following  by  the  otheir  two  heirs.  The  ground 
taken  by  Stewart  in  the  injunction  sued  out  by  him  was,  that  a  salt; 
had  been  instituted  by  the  United  States  for  about  five  thousand 
acres  of  the  land  bought  by  McMastcrs,  and  subsequently  sold  to  him 
by  McMastcrs,  and  that  he  was  in  danger  of  eviction.  Meriitt  set  up 
the  same  ground  in  the  injunction  taken  by  him  against  the  alias  writ 
of  seizure  and  sale  issued  at  the  instance  of  Ami  and  Oscar  Merle,  and, 
in  addition,  that  Knapp,  under  a  sale  to  him  from  the  State,  of  a  por- 
tion of  the  land  embraced  in  the  sale  to  McMasters,  was  cutting  and 
removing  wood  from  the  land,  and  causing  great  damage  to  the 
petitioner.  The  same  gi-ounds  were  taken ~  in  the  injunction  against 
the  order  of  seizure  and  sale  obtained  by  Eugenie  and  Coriunc  Merle; 
except,  in  the  latter  case,  he  set  up  the  plea  of  prescnption.  Knapp, 
it  appears  from  an  injunction  taken  by  him  against  MeiTitt,  to  restrain 
him  from  inteifering  with  his  operations  in  cutting  and  ix^nioViug 
timber  from  a  portion  of  the  land,  set  out  in  ]iis  petition  that  he  had 
purchased  from  the  State  two  tlionsand  two  hundred  and  forty-six 
acres  of  the  land  in  question,  and  that  ho  had  been  in  peaceable  pos- 
session of  the  same  from  October.  1864. 

The  suit  alleged  by  Merritt  to  have  been  instituted  by  the  United 
States,  for  a  large  part  of  the  land  included  in  the  sale  to  McMasters, 
was  commenced  in  the  United  States  Circuit  Court  on  the  twentieth  ot 
November,  1851,  and  was  finally  decided  against  the  United  Stitcs  by 
the  court  in  the  last  resort,  in  December,  18CC.  See  Wallace  Report, 
vol.  4,  p.  680. 

It  is  shown  that  at  and  before  the  time  of  the  purchase  of  Stewart 
from  McMasters,  Stewart  was  fully  aware  of  the  suit  then  pending  by 
the  United  States  claiming  a  portion  of  the  lands  included  in  the 
purchase  ho  was  about  to  make.  The  Phillipon  giant,  the  landed 
estate  conveyed  by  these  sales,  contains  about  twelve  thousand 
arponts,  extending  from  its  front  on  the  Mississippi  river  to  Lake 
Borguo. 

The  United  States  claimed  in  the  suit  referred  to  about  five  tbousand 
arpents  of  this  large  survey  and  which,  as  we  infer,  covered  the  lands 
claimed  by  Knapp  under  title  derived  from  the  State  of  Louisiana. 
Stewart  purchasing  with  knowledge  of  the  existence  of  this  suit,  could 
not  avail  himself  of  the  provisions  of  article  2535  of  the  Civil  Code. 
That  article  reads:  *'  If  the  buyer  is  disquieted  in  his  possesaioB  or 
has  just  reason  to  fear  tliat  he  shall  be  disquieted  by  an  aetion  ol 
mortgage,  or  by  any  other  claim,  he  may  suspend  tlie  payment  of  tiie 
price  until  the  seller  has  restored  him  to  quiet  possessioni  nnkts  the 
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sellor  prefer  to  giT«  6ee«rity.  There  is  an  exception  to  this  rule  when 
the  buyer  has  been  informed,  before  the  sale,  of  the  danger  of  eTietion." 
Memtty  by  int^vention  in  the  injunction  suit  and  claiming  *^  to  defend 
tbe  litle  and  claim  of  Stetrart,"  was  bound  hy  the  judgment  rendered 
IB  that  case,  and  the  question  arises,  is  he  not  precluded  by  the  excep- 
Ciet>  rd  jndieata  from  setting  up  the  same  ground  in  his  application 
to  enjoin  the  alias  order  of  seizure  and  sale  issued  by  Ami  and  Oscar 
Merle  f  True,  he  adds  the  additional  ground  that  he  was  disturbed 
bj  the  claim  of  Knapp  holding  title  to  a  part  of  the  land  from  the 
State.  We  are  satisfied  that  the  validity  of  Knapp^s  title  depended 
upon  that  of  the  United  States  ;  for  the  State  could  only  derive  title 
iiom  the  United  States  -,  and  that  failing,  the  right  set  up  by  Knapp 
would  necessarily  fail  as  being  derived  from  a  vendor  without  title. 
There  was  therefore  no  new  grounds  set  forth  in  the  petitions  for  these 
iDJanctions  obtained  by  Merritt.  The  plea  of  prescription  is  wholly 
groondless.  The  suit  of  Eugenie  and  Corinne  Merle  was  not  founded 
00  notes  as  pretended,  but  upon  the  written  obligation  to  pay,  contained 
in  the  deed  of  sale  of  sixteenth  September,  1859.  The  plea  of  prescript 
don  of  five  years  is  therefore  not  applicable.    3  An.  46 ;  13  An.  294. 

The  obligations  of  the  plaintiffs  in  injunction  were  for  the  price  of 
land  and  slaves.  They  can  onlv  be  enforced  aotiiust  the  land  mort- 
gaged. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  dissol- 
ving the  injunction  be  annulled  and  set  aside.  It  is  further  ordered 
that  this  case  be  remanded  to  the  court  of  the  first  instance,  with 
inBtractions  to  reopen  it,  so  far  as  to  ascertain,  by  proper  proceedings^ 
to  be  taken  for  that  purpose,  the  value  of  the  slaves  sold,  at  the  time 
the  contract  was  entered  into,  and  which  form  a  component  part  of  tiie 
coBsideration  stipulated  for  the  entire  purchase  of  both  land  and 
sbves.  It  is  further  ordered  that  when  the  value  of  the  slaves  shall 
have  been  so  ascertained,  and  the  deduction  thereof  made  as  heiein 
dueetcd,  payment  of  the  remainder  be  enforced  by  sale  of  the  land 
mortgaged  and  under  seizure. 

It  is  further  ordered  that  the  costs  in  the  lower  court  be  paid  by  the 
plaintiifB  and  appellants,  and  those  of  the  appeal  by  defendants  and 
appellees. 

Hr.  Justice  Howe  recused. 
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m  i04?l      ^^'  2S09,— State,  Ax  rel.  CiTr  op  New  Orleans,  v.  The  Jddos  of 
—  THE  Eighth  District  Court  for  the  Parish  of  Orleans. 

Where  an  interrenor  causes  certiftcateB  of  stock  to  be  Mqneatered  from  the  pblntifT  In  fheae^Jon, 
the  latter  becomes  practically  a  defendant  in  sequestration,  and,  as  such,  has  aright  to  bond 
the  property. 

This  right  to  bond  exists  whether  the  writ  be  directed  against  "property,"  as  mentiooed  In  CL 
P.  971,  or  against  **  obhgations  and  titles,"  as  mentioned  in  C.  P.  372.  In  either  caae^  the 
owoershlp  being  in  dispute,  the  conservatory  effect  of  the  writ  is  to  compel  the  pos- 
sessor, if  he  wishes  to  retain  possession,  to  give  security  in  fiiTor  of  the  datmant*  vho 
demands  possession. 

APPLICATION  for  Writs  of  Mandamns  and  Prohibition.  J.  S, 
Beckwithf  City  Attorney,  for  relator.  Hmry  C.  Dibble,  Judge, 
respondent. 

Howe,  J.  This  is  an  application  by  the  city  of  New  Orleans  for 
writs  of  mandamus  and  prohibition,  to  compel  the  respondent  to  grant 
an  appeal  from  an  order  pcnnitting  certain  certificates  of  stock  to  be 
bonded  by  the  party  from  whom  they  had  been  sequestered  at  the 
instance  of  relator.  The  order,  from  which  an  appeal  is  asked,  was 
made  in  the  case  of  McComb  r.  The  New  Orleans,  Jackson  and  Great 
Northern  Railroad  Company,  a  contest  in  which  the  ownersliip  of  the 
stock  is  involved,  and  in  which  the  relator  intervened.  Upon  the  alle- 
gation that  there  was  danger  that  McComb  might,  during  the  i>endency 
of  the  action,  remove  the  certificates  beyond  the  jurisdiction  of  the 
court,  the  relator  procured  an  order  that  they  be  sequestered.  The 
sequestration  having  been  made,  McComb,  from  whose  possession  they 
had  been  taken,  and  who  was  thus  practically  a  defendant  in  seqaes- 
tration,  moved  to  bond  under  the  provisions  of  article  279  C.  P.  The 
motion  was  gi*anted,  the  bond  being  fixed  by  the  judge  in  the  sum  of 
$300,000. 

The  counsel  for  relator  insists  that  the  order  permitting  the  certifi- 
cates to  be  bonded  was  erroneous,  and  that  an  appeal  lies  tberefrom. 
The  first  proxH)sition  might  be  correct  and  the  second  incorrect,  for  an 
interlocutory  judgment,  however  erroneous,  can  not  be  appealed  from, 
unless  it  works  an  irreparable  injury.  But  we  are  constrai  jed  to  think 
that  neither  proposition  can  be  maintained.  The  second  shows,  as 
already  stated,  that  the  certificates  were  sequestered  under  the  provi- 
sions of  the  Code  of  Practice  relative  to  conservatory  remedies.  The 
allegations  of  ownership  in  relator,  and  danger  that  McComb  might 
remove  them  beyond  the  jurisdiction  of  the  court,  show  that  it  was 
the  ordinary  writ  of  sequestration  that  was  applied  for,  and  the  order 
of  the  judge  that  ''the  property  and  documents  described  in  the  fore- 
going petition  be  sequestered,  as  prayed  for,  and  let  the  same  remain 
sequestered  in  the  possession  and  control  of  the  court,  and  subject  to 
its  order,"  confirms  this  view.  As  soon,  therefore,  as  the  certificates 
were  taken  into  the  custody  of  the  court,  the  defendant  in  sequestra- 
tion had  a  right  to  bond.  It  is  urged  that  the  certificates  are  not 
"  property,"  in  the  sense  in  which  that  word  is  used  in  article  271  C. 
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P.,  but  tbat  they  are  of  the  class  of  objects  mentioned  in  article  272, 
which  declares  that  '*  obligations  and  titles  may  also  be  sequestered 
when  their  ownership  is  in  dispute/'  and  that  the  former  may  be 
bonded  by  the  defendant  under  article  279,  but  not  the  latter.  We  can 
not  assent  to  this  propositiou.  In  cither  case  the  conservatory  effect 
of  the  writ  is  to  compel  the  possessor,  if  he  wishes  to  retain  possession, 
to  give  security  in  favor  of  the  claimant  who  demands  possession. 

As  to  the  right  to  an  appeal,  the  question  has  been  settled  adversely 
to  the  clrims  of  the  relator  by  the  decision  in  the  case  of  State  v.  Judge,. 
14  La.  590,  a  decision  which  is  founded  on  sound  reason,  and  has  been 
uniformly  adhered  to.  The  case  of  Comstock  v.  Paie,  15  La.  481,  docs 
not  conflict  with  this  view.  That  decision  was  rendered  before  the 
enactment  of  the  law  of  1842,  by  which  a  plaintiff  in  sequestration 
was  permitted  to  bond,  in  case  the  defendant  declined  the  privilege. 
The  court  thought  that  the  order  permitting  the  plaintiff  to  bond  was 
anauthorized  by  law  (as  it  was  at  that  time),  and  that  it  wrought  an 
injury,  and  so  entertained  the  appeal,  but  the  decision  in  14  La.  was 
not  overruled  or  affected  in  principle.  In  fact,  if  the  plaintiff  in 
sequestration  were  allowed  to  take  property  from  the  defendant,  and 
then  appeal  suspensively  from  an  order  allowing  the  defendant  to 
bond,  the  article  279  would  be  nullified,  and  the  condition  of  the 
defendant  rendered  miserable  indeed. 

For  the  reasons  given,  it  is  ordered  that  the  rule  granted  herein  be 
dismissed,  with  costs. 


No.  1896.— Isaac  Bloom  v.  Fred  Schonekas. 

Where  a  case  involves  only  qaestlons  of  fkct  and  the  testimony  is  conillcting.  Judgment  will  bo 
given  In  fiivor  of  the  party  having  the  weight  and  preponderance  of  evidence,  and  in  a  case 
where  the  plai-itiir  hAS  iailed  to  establish  his  allegations  of  fltct  by  evidence^  Judgment  wiU 
be  givon  for  tto  Jcfondant. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans.  Emerson^ 
Judge  of  the  Third  District  Coart,  presiding.  Eace,  Foster  db 
S.  T.  Merrickj  for  plaintiff  and  appellant.  T.  J,  Semmes,  for  defendant 
and  appellee. 

Wyly,  J.  The  plaintiff  alleges  that  his  lot,  on  which  his  residence 
is  situated,  fronting  on  Melpomene  street,  is  contiguous  in  its  rear  to 
the  rear  of  the  lot  of  the  defendant,  fronting  on  Camp  street ;  that 
lormerly  the  waters  falling  on  the  defendant's  lot  flowed  from  rear  to 
front,  on  Camp  street;  but  that  he  has  so  raised  and  elevated  the 
grade  thereof,  that  the  front  part  is  higher  than  the  rear,  and  failing  to 
eonstruct  gutters  to  drain  the  rear  of  his  said  lot,  the  waters  falling 
thereon  flow  into  and  upon  the  adjoining  lot  of  the  plaintiff,  causing 
him  great  damage,  not  only  to  the  shrubbery  and  flowers  of  his  garden. 

Digitized  by  VjOOQIC 


SUPREME  COURT  OF  LOUISIANA, 


»    802 
45    480 


Bljom  V.  Schoneku. 


bat  also  to  bis  dwelling  bouse,  tbe  fonndation  thereof  being  greatlj 
injared  by  tbe  dampness  and  water  tbus  flowing  under  it.  He  prays 
that  the  defendant  be  compelled  to  construct  proper  drainage  oa  bk 
said  lot,  so  as  to  turn  the  flow  of  tbe  waters  falling  thereon  to  its 
natural  course  over  his  own  property  to  Camp  street,  or  otherwise 
prevent  its  flow  on  the  premises  of  the  plaintiff.  He  also  prays  for 
one  thousand  dollars  damages,  with  interest  from  judicial  demand. 

The  defendant  pleaded  the  general  denial.  There  was  judgment  for 
the  defendant,  dismissing  the  suit,  and  the  plaintiff  has  appealed.  The 
questions  presented  are  only  of  fact.  We  have  examined  the  evidence, 
and  agree  with  the  district  judge  that  the  decay  of  the  foundation  of 
plaintiff's  dwelling  was  the  natural  consequence  of  old  age,  and  not 
owing  to  the  drainage  complained  of,  and  that  tlie  plaintiff  has  failed 
to  make  out  his  case. 

The  evidence,  though  somewhat  conflicting,  in  our  opinion,  decidedly 
preponderates  in  favor  of  the  defendant. 

Let  the  judgment  be  affirmed,  with  costs. 

Rehearing  refused. 


Ko.  2760.— State,  ex.  rel.  J.  H.  Wilson,  v.  Judge  op  the  Seventh 
District  Court  for  the  Parish  op  Orleans. 

Whore  separate  eppeals  are  taken  by  the  principal  and  6nrety  on  the  bond  from  a  jadtrment  in 
foftdo  dlasolYing  an  iuj  unction,  the  principal  in  inJuncUcn,  if  solvent,  ia  a  good  and  tegal 
surety  on  the  appeal  bond  given  by  the  surety  in  the  injunction.  As  a  general  ru!e  the 
only  question  to  be  considered  in  determining  the  sufflcieacy  of  the  bond  is  the  solToacy 
of  the  surety. 

A  suspensive  appeal  talEon  by  the  principal  in  ii\J unction  will  not  suspend  execution  of  tlie 
Judgment  again«t  the  surety  on  the  ii^unction  bond. 

APPLICATION  for  Writ  of  Prohibition.  AugmUne  d  Michel,  for 
relator.  U,  Howard  McCaleb,  for  plaintiff  in  injunction.  CM^ns^ 
Judge,  respondent. 

Howell,  J.  This  is  an  application  for  a  writ  of  prohibition,  in 
which  two  questions  are  presented: 

First — Is  the  principal  in  an  ii^unction  bond  a  good  and  legal  surety, 
if  solvent,  for  his  surety  thereon  in  an  appeal  bond  given  by  the  latter, 
when  each  has  taken  a  separate  appeal  from  a  judgment  against  them 
in  solido,  the  said  principal  haviag  given  other  surety  on  his  appeal 
bondf 

Second — Does  the  suspensive  appeal,  taken  by  the  principal,  sospend 
the  judgment  as  to  the  surety  who  does  not  join  in  said  appeal  ? 

In  support  of  the  negative  of  the  first  question  the  judge  a  gtco  eitee 
the  cases  in  18  An.  659  and  12  La.  3S3 

In  the  first  of  these  cases,  there  appears  to  bavo  been  only  one 
appeal,  which  was  taken  by  the  principal,  and  hia  surety  on  the 
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iiynnction  bond,  wlio  was  also  condemned  by  the  judgment;  was  tho 
surety  on  the  appeal  bond.  No  question  seems  to  have  beeiji  raised  as 
to  the  sufficiency  of  the  surety  to  answer  to  both  bonds,  but  the  appeal 
was  dismissed  on  the  ground,  which  we  deem  too  broadly  stated,  that 
''jadgment  having  been  rendered  against  the  surety  as  a  party,  he  is 
rendered  incompetent  to  become  surety  on  the  appeal  bond,  in  the 
sam^  case,'*  and  the  case  in  12  La.  383  is  cited  as  authority.  This  latter 
case  does  not,  however,  in  our  opinion,  sustain  the  position  to  its  full 
extent,  but  recognizes  the  true  doctrine  that  the  conditions  of  tho  two 
bonds  being  different,  the  same  person  may  well  sign  both,  if  other- 
wise unexceptionable,  and  the  qualifying  remark  at  the  close  was 
unnecessary  to  the  decision,  and  may  bo  regarded  as  obiter.  This 
doctrine  is  more  clearly  and  fully  stated  in  the  case  of  Grciner  v, 
Prendergast,  2  R.  235,  where  it  was  held  that  the  surety  in  an  injunc- 
tion bond  may  be  surety  for  his  principal  on  an  appeal  b^^  tho  latter 
^m  a  judgment  against  both,  in  solido,  to  pay  damages  and  costsy 
provided  the  surety  would  be  such  as  would  indemnify  his  adversary 
against  all  the  consequences  which  might  result  from  the  appeal,  as  in 
the  case  of  an  increase  of  the  sum  recovered. 

This  is  consonant  with  the  articles  of  the  Code  prescribing  tho  quali- 
fications of  a  surety,  which  are,  that  he  must  be  able  to  contract,  of 
property  sufficient  to  answer  for  the  amount  of  the  obligation,  and 
resides  within  the  jurisdiction.  C.  C.  3011,  3033.  He  may  be  on 
several  bonds,  but  if  his  property  be  sufficient  to  answer  for  all  of 
them,  ho  is  a  good  surety  as  to  this  qualification.  It  is  an  error  to  say 
that  no  additional  security  is  given  the  appellee,  because  the  surety 
on  the  appeal  bond  is  a  party  to  and  liable  for  the  judgment  or  part  of 
it,  from  which  the  appeal  is  taken,  if  his  property  is  sufficient  to  meet 
the  liability  for  both.  It  is  his  ability  to  respond,  rather  than  the 
manner  in  which  he  is  bound,  that  is  to  be  considered  in  this  respect. 
In  this  ease  the  surety  was  shown  to  be  good  lor  the  appeal  bond  as 
well  as  the  injunction  bond,  and  the  court  below  erred  in  rejecting  him 
OB  the  ground  that  he  was  a  party  to  the  suit.  Had  he  joined  his 
principal  in  the  same  appeal,  and  in  one  and  the  same  bond,  he  would 
net  have  been  a  security,  but  a  principal,  and  the  two,  as  one  principal, 
would  have  to  give  a  surety  on  their  bond.    This  case  is  different. 

Upon  the  second  point,  it  is  well  settled  that  an  appeal,  by  the 
prineiiial  will  not  suspend  the  judgment  as  to  the  surety.  See  3  An. 
319;  4  An.  514;  11  An.  707 ;  15  An.  433;  19  An.  291. 

It  is  therclore  ordered  that  the  prohibition  herein  be  made 
perpetual. 
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LiLI^I     No.  2793.— State,  ex  rel.  Wm.  Malady,  v.  The  Judge  op  the  Seventh. 
lie  099  District  Court  op  New  Orleans.  • 

In  a  Bait  for  separation  from  bed  and  board  by  the  vife  against  her  hneband,  tbe  Jorisdictioii 
of  the  conrt  a  qua  is  not  lost  over  the  case  in  matters  not  passed  upon  in  the  decree  of 
separation,  and  tbe  Judge  a  quo  may  pronoonoe  on  the  right  ot  the  witb  to  receiTo  aliiiuiny 
pending  the  litigation,  notwithstanding  a  sasponsive  appeal  has  been  taken  by  the  nnabond 
from  the  Judgment  of  separation. 

The  husband  caa  not  be  made  to  pay  counsel  fees  of  the  ndfe  In  a  suit  for  separation  ftmn  bed 
and  board,  oven  though  she  may  be  in  necessitous  circumstances,  and  entitled  to  alimopy, 
pending  the  procccdiags  for  separation. 

APPLICATION  for  a  Writ  of  Prohibition.    Bace,  Foster  <£-  B.  J. 
Merrick,  for  relator.     Collens,  Judge,  respondent. 

Taliaferro,  J.  Tlie  relator  complains  of  the  action  taken  by  the 
judge  of  tbe  Seventh  District  Court  of  New  Orleans,  in  regard  to  a  rule 
applied  for  against  the  relator  by  his  wife,  to  show  cause  why  he  should 
not  be  decreed  to  pay  her  alimony  pending  proceedings  by  h^r  to* 
obtain  against  her  husband  a  decree  of  separation  from  bed  and  board, 
and  also  to  furnish  her  with  the  means  to  pay  her  attorney's  fees  for 
the  prosecution  of  her  suit. 

Tlic  usual  order  was  rendered  by  this  court,  and  the  judge  of  the 
Seventh  District  Court  filed,  with  his  answer,  copies  of  the  proceedings 
had  in  his  court  in  reference  to  the  matters  complained  of. 

It  appears  tliat  the  wife  of  the  relator  obtained  a  judgment  against 
her  husband  on  the  third  of  February,  1870,  decreeing  a  separation 
from  bed  and  board,  a  settlement  and  partition  of  the  community  of 
acquets  and  gains  previously  existing  between  the  parties,  and  that  the 
husband  account  for  the  revenues  of  certain  real  estate  in  the  city  of 
New  Orleans,  which  have  accrued  since  the  institution  of  the  wife's  suit. 

Ou  the  seventh  of  March  following,  and  after  a  suspensive  appeal 
from  the  judgment  had  been  taken  by  the  husband,  it  was  suggested^ 
on  motion  of  the  plaintiff^s  counsel,  that  she  was  in  destitute  circum- 
stances, without  money  to  procure  the  necessaries  of  life,  in  feeble 
health,  and  dependent  upon  the  charity  of  her  friends  for  maintenance 
and  comfort,  and  therefore  the  husband  was  ordered  to  show  cause,  oa 
the  niuetecMth  of  the  current  month,  why  he  should  not  be  condemned 
to  pay  the  plaintiff,  during  the  pendency  of  the  suit,  $150  per  month 
as  alimony,  and  the  sum  of  $300  to  defray  her  counsel  fees. 

The  defendant  appeared,  and  excepted,  on  the  grounds^ 

First — That,  there  being  a  suspensive  appeal  from  the  jadgment 
rendered  in  the  case  against  him,  the  court  is  without  jurisdiction  to- 
inquire  into  the  matters  set  forth  in  the  rule. 

Second — That,  even  if  possessed  of  jurisdiction,  defendant  !»  not- 
liable  for  the  plaintiff's  counsel  fees. 

The  conrt  sustained  the  exception,  so  far  as  relates  to  the  daim  of 
$300  to  pay  counsel  fees,  but  overruled  it  as  to  the  claim  for  alimony^ 
^        and  fixed  a  day  for  tiying  the  rule  on  hearing  evidence.. 
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The  relator  thereupon  applied  to  thia  court  for  a  writ  of  prohibition, 
to  stay  further  proceedings  in  the  lower  court. 

Article  146  of  the  Civil  Code  provides  that :  '*  If  the  wife  has  not  a 
Hufficient  income  for  Iier  maintenance  during  the  suit  for  separation,, 
the  judge  shall  allow  her  a  sum  for  her  support  proportioned  to  thv 
means  of  the  husband.'' 

This  right  is  incident  to  the  action  for  separation  from  bed  and 
board.  It  may  or  may  not  arise.  Where  it  does  arise,  no  rule  of  prac- 
tice requires  that  it  shall  be  set  up  in  the  original  suit  for  separation. 
In  this  case,  it  seems  it  was  done,  but  it  was  not  passed  upon  by  the 
lower  court.  It  constitutes  no  part  of  the  judgment  appealed  from, 
and  is  therefore  not  a  subject  matter  over  which  the  district  court  lost 
jorisdiction  by  the  appeal.    7  M.  2;  10  Rob.  152. 

The  wife,  having  the  right  to  claim,  under  the  conditions  stated,  a 
maintenance  *^  during  the  suit  for  separation,"  may  interpose  this  claim 
at  any  time  before  a  final  decree  of  the  appellate  court.  We  see  no< 
reason  why,  in  the  present  case,  where  the  distnct  court  has  not  passed 
upon  the  question,  the  wife  should  be  debarred  the  right  of  prosecuting 
this  incidental  demand  after  the  rendition  of  the  judgment.  Her  manner 
of  proceeding  by  rule  was  not  objected  to  in  the  lower  court.  The  final 
tennination  of  the  suit  may  be  protracted  for  some  time  to  come. 

The  counsel  of  the  relator  argue  that  the  decree  of  the  lower  court 
granted  the  wife  revenues  of  certain  property  in  lieu  of  the  alimony 
claimed,  and  that  she  is  estopped  thereby.  We  do  not  so  understand 
the  judgment  of  the  district  court.  It  directs  that  the  husband  and 
one  Mary  B.  Caldwell  account  for  the  rent  of  certain  described  property 
since  the  institution  of  the  suit  for  separation.  This  accounting  for 
rents  is  intended  to  be  brought  into  the  general  settlement  and  parti- 
tion ordered  by  the  court  to  be  made  between  the  parties.  It  makes 
.  no  provision  for  relieving  the  immediate  necessities  of  the  wife. 

We  think  it  will  best  comport  with  law  and  equity  to  permit  the- 
wife  to  establish,  by  competent  evidence,  her  right  to  the  maintenance 
8he  claims,  if  she  is  entitled  to  it,  and  to  this  end,  it  is  ordered  that  the- 
mle  taken  in  this  case  by  the  relator  be  discharged,  at  his  costs; 


No.  2330.— Succession  op  Nicholas  Markey.— On  Opposition  to 

Account. 

Hie  vendor  of  en  immovable,  in  tho  settlement  of  the  succession  of  the  vendcp,  is  entitled  to 
be  psid  in  preference  to  every  other  clium,  except  those  charges  which  have  been  necessary 
to  procare  the  sale  of  the  thlnir.    Ot  these  charges  attomeja'  fees  form  no  part. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Duvig^ 
fuavdj  J.     Charles  Louque,  for  administratrix,  appellee.    H&mor 
<£'  Benedict,  for  opponent,  appellant. 
Howe,  J.    This  case  is  related  to  that  of  Graham  t*.  Succession  o£> 
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Markey,  jnst  dftciiletl.  Tho  sale  attempted  to  bo  made  under  ezocu- 
torj  process,  liaviDg  been  prevented  by  tlie  suspensive  appeal  taken 
from  the  order  dissolving  the  inj unction,  a  rule  was  taken  by  crediiors 
on  the  administratrix,  and  a  regular  probate  sale  was  made.  An 
account  was  filed,  showing  no  assets  save  the  proceeds  of  this  sale  of 
the  land,  which  was  subject  to  Graham^s  mortgage  and  vendor's  priv- 
ilege. Graham  opposed  the  account  on  several  grounds,  claiming  that 
lie  should  be  allowed  a  larger  sum  for  interest;  that  he  should  be 
allowed  his  costs  and  attorney's  fees  in  the  executory  process  above 
mentioned,  and  that  he  should  be  paid  by  preference  to  all  other  cred- 
itors. He  also  opposed  otlker  items,  but  in  the  view  we  have  taken  of 
the  case,  we  do  not  deem  it  necessary  to  pass  on  these*  As  vendor^ 
the  appellant,  Graham,  is  entitled  to  be  paid  in  preference  to  every 
other  claim,  except  those  charges  wliich  are  necessary  to  procare  the 
sale  of  the  thing.  13  La.  8  ;  2  B.  280,  527  ;  11  An.  469.  He  is  entitled 
to  interest,  as  stipulated  in  the  note,  at  eight  per  cent  per  annum, 
from  May  21,  1867.  He  is  not,  however,  entitled  to  costs  of  his  exe- 
cutory process,  it  having  been  decided  that  it  was  issued  improperly. 
The  judgment  of  the  court  below  must  be  modified.  It  is  therefore 
ordered  that  the  judgment  appealed  from,  so  far  as  it  dismisses  the 
opposition  of  James  Graham,  be  avoided  and  reversed;  that  said 
opponent  be  placed  upon  the  account  for  the  sum  of  9600,  with  iatersst 
at  eight  per  cent,  per  annum  from  May  21, 1867,  and  paid  in  preference 
to  all  other  items  of  said  account,  except  law  charges  proper  (ot  which 
attorneys*  fees  form  no  part),  commissions  of  administratriXi  and  actual 
expenses  of  sale,  and  that,  as  thus  amended,  the  said  judgment  be 
affirmed,  the  costs  of  appeal  to  be  borne  by  the  succession. 


Ox  APrLICATION  FOR  &£HEAUING 

Howe,  J.  There  is  a  clerical  error  in  our  judgment,  which  we  may 
correct  without  granting  a  rehearing.  It  is  thei-efore  ordered  that  the 
said  judgment  be  corrected,  so  as  to  allow  to  the  opponent,  Graham, 
interest  only  flrom  November  24, 1868,  at  tlie  rate  of  eight  per  cent. 
per  annum  till  paid,  and  that  the  rehearing  be  refused. 


No.  2065.— James  Graham  «.  Scccessiox  of  Nicholas  Market. 

A  court  of  probates,  a^  such,  has  no  Jurisdiction  to  l^sno  an  order  of  oclzurc  »nd  sale   in 
oxecntory  proceedings  for  the  oollection  of  a  mortgage  note. 

APPEAL    from    the    Second    District    Court,    parish  of   Orlaans. 
Duvigneaudj  J.     CJiarles  Louquey    for   plaintiff  and    appelUunt. 
Hornor  i&  Benedict,  for  defendant  and  appellee. 

HowEy  J.  The  plaintiff  proceeded  via  exeeuUva  in  this  case  to  eoUect 
4k  note  secured  by  mortgage  and  vendor's  privilege,  and  notiee  of  «]ie 
proeeeding  was  served  on  the  administratrix.    The  latter  eojmBfidL,  on 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  APEIL,  1870.  967 

Gnbmm  t.  Svcoetcioii  of  Mark^y. 

the  ground  that  the  court,  as  a  prohate  court,  was  mtliout  jurisdiction. 
This  iignnption  was  afterwards  dissolved,  and  tlie  administratrix  has 
appealed. 

The  objection  urged  by  the  appellant  that  the  Second  District  Court 
of  New  Orlea'is,  as  a  court  of  probates,  is  witliout  authority  to  issue 
an  order  of  seizure  and  sale  is  technically  correct.  It  can  no  more  do 
thia  than  it  can  issue  a  writ  of  fieri  facias.  The  object  of  the  order  of 
seizure  and  sale  is  to  put  money  in  the  hands  of  the  sheriff,  to  be  by 
him  paid  over  to  the  seizing  creditor.  The  proper  object,  on  the  other 
hand,  of  the  process  issued  by  a  probate  court  is  to  put  money  in  the 
hands  of  the  administrator,  to  be  b^-  him  applied,  under  the  orders  of 
the  court,  in  due  course  of  administration.  Bank  r.  Marigny,  11  Hob. 
211 ;  State  r.  Third  District  Court,  20  An.  311. 

For  these  reasons,  it  is  ordered  that  the  judgment  appealed  from 
be  avoided  and  reversed,  and  the  injunction  perpetuated,  with  costs 
in  both  courts. 


No.  1878.— Barbara  Hoffman  v.  John  Steib. 

Esccatoo'  prcce«B  can  not  be  iacaed  except  upon  authentic  evidmce  that  the  debt  1^  dne. 

Wlierc,  tbvriffore,  it  was  iaened  to  enforce  a  debt  r greed  to  be  {aid  at  the  majority  of  the 
plainiiir,  and  the  petition  alleged  that  the  plminiiiT  was  emancipated  by  men*  age,  and  the 
deb.  was,  thcretor',  exigible;  but  there  was  no  authentic  evidence  cf  tbo  f  ct  that  »ho  had 
become  of  age.    Held— Tliat  the  praccss  w.s  illegal  and  most  be  annnllrd. 

APPEAL  from  the  District  Court,  parish  of  Jefferson.  Pardee,  J. 
A.  Cazabat  and  B.  dS:  H,  Marr,  for  plaintiff  and  appellee.  D.  C. 
Labati,  for  defendant  and  appellant. 

Howe,  J.  The  defendant  has  appealed  from  an  order  of  seizure  and 
«ale  rendered  in  executory  proceedings  for  the  enforcement  of  a  mort- 
jrage  granted  by  Joseph  Hoffman  in  favor  of  his  minor  children  (of 
whom  the  plaintiff  is  one),  and  assumed  b^-  the  dclendant  in  his 
pnrcliase  of  the  property-  directed  to  be  seized  aud  sold.  It  appears 
from  the  act  that  the  principal  amount  secured  in  this  way  is  not  due 
until  the  mivjonties  of  the  minors  respectively.  The  plaintiff  alleges 
in  her  petition  that  the  debt  is  exigible,  "  she  being  emancipated  by 
marriage  j "  but  while  this  allegation  makes  it  clear  that  she  had  not 
^arrived  at  the  nge  of  twenty-one  when  she  was  niariieu,  it  dees  not 
declare  her  to  be  of  age  when  the  order  was  obtained.  And  if  the 
petition  had  so  declared,  there  is  no  authentic  evidence  of  the  fact. 
The  act  of  sale  shows  that  the  plaintiff  was  a  minor  in  18CG.  It  does 
not  show,  as  it  might  easily  have  done  by  proper  recitiils,  that  she 
must  have  became  of  age  on  or  before  July  18,  186S,  when  the  order 
appealed  from  was  granted.  That  the  debt  is  due  is  not,  tiierefbre, 
established  by  suoh  evidence  as  the  law  requires  as  a  loundation  lor 
the  executory  process. 

It  is  therefore  deereed  that  the  order  of  seizure  and  sale  appealed 
from  be  avoided  and  annTdled,  and  that  the  idaiiitiff  pay  the  eeeta  of 
both  ooorte. 
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Smith  V.  Williams — Mrs.  Dorsey,  Interveoor. 


No.   1859.— J.  Pjxckxkv  S^utii  i\  J.  A.  B.  Williams. — Mrs.  M.  E. 
DoRSKV,  Inter veiior. 

A  and  B  entered  into  a  written  contract  of  partnership  to  carry  on  the  plantixig  business  in  the 
parish  of  Morchouso.  A,  one  of  tiio  partners,  made  a  contract  in  his  own  name  with 
Smith  k  Carr,  commission  merchants  in  tho  city  of  New  Orleans,  to  famish  supplies,  etc . 
for  the  plantation  in  the  ^Kirish  of  Morehouse.  SmiUi  k  Carr  took  the  indiTidaal  note  sC  K 
in  tho  name  of  Sm'th,  in  8ettlement  of  tho  account  A  and  B  settled  their  xMirtnersbip  aft 
th '  close  of  tho  year,  and  divided  tlie  cotton  made  on  the  place.  B  shipi>ed  her  part  of  the 
cotton  to  her  own  merchant.  Smith,  as  holder  of  tho  note  given  by  A,  brought  salt,  and 
sequestered  the  cotton  of  B,  in  the  hands  of  her  merchant  in  New  Orleans,  alleging  thst 
he  liad  a  privilege  on  tbc  cotton  for  the  supplies  lumished,  which  were  used  to  make  it  B 
intervened  in  this  suit,  and  claimed  the  cotton  as  her  individual  property,  and  denied  Hiaft 
it  was  subject  to  the  privilege  of  Smith  for  supplies  furnished.  Uold— That  A,  having  ood- 
tracted  for  tho  supplies  in  his  own  name  and  given  his  individual  note  in  settlement  of  the 
account,  no  i>rivilege  existed  on  the  crop  made  in  partnership.  That  tbs  deiit  being  ajalnft 
an  individual,  property  belonging  to  a  partnership  could  not  be  made  iiable  there£or.  That 
the  crop  having  been  diviicd  between  the  partners,  that  which  bOiOngod  to  and  had  been  taken 
possession  of  and  shipped  by  one  partner,  was  not  liable  for  the  debts  of  the  other  partner, 
oven  though  it  were  ohown  that  the  supplies  furnished  by  the  creditor  for  which  the  debt 
WAS  contracted  was  used  in  making  the  crop. 

It  would  seem  that  where  a  plantation  has  been  worked  in  partnership,  no  privilege  exists  in 
favor  or  tho  commission  merchant,  who  has  made  advances  and  furnished  suppliei  to  oat 
of  the  partners,  on  the  portion  ot  the  crop  wnich  belongs  to  the  other  partners.  To  hxdd 
V  o  if'terest  of  the  other  partners  in  the  crop  liable  for  the  supplies,  they  must  have  been 
furnished  to  tho  partnership,  and  not  to  an  individual,  although  he  be  a  partner. 

APPEAL  from  Fourth  District  Court  of  New  Orleans.  Theardy  J. 
Hays  &  New  and  C,  F.  Bemiss,  for  plaintiff  and  appellant 
Breauz  (£•  Fenner,  for  intervenor  and  appellee.  Defendant  not 
represented. 

Wyly,  J.  In  1866  the  defendant,  Williams,  and  the  intervener, 
Mrs.  Dorsey,  cultivated  in  partnership  a  plantation,  owned  by  the 
latter,  in  the  parish  of  Morehouse.  It  was  under  the  management  and 
supei'vision  of  Williams.  The  terms  of  the  partnership  were  that  half 
the  expenses  of  supplies  and  labor  should  be  lurnished  by  each  part- 
ner, and  that  in  consideration  of  Williams'  services  as  manager,  Mrs. 
Dorsey  was  to  furnish  the  land  free  of  rent. 

It  appears  that  Mrs.  Dorsey  furnished  her  part  of  the  supplies 
according  to  contract,  and  a  partnership  settlement  was  had  in  which 
Mrs.  Doraey  received  the  twelve  bales,  the  subject  of  the  present  liti- 
gation, as  her  share  of  the  cotton  produced  on  the  place. 

It,  also,  appears  that  Williams  obtained  advances  from  the  plaintiflf, 
J.  Pinckney  Smith,  a  cotton  factor  of  this  city,  to  make  the  crop,  and 
that  the  settlement  occurred  between  the  partners  without  paying 
Smith.  Mrs.  Dorsey  shipped  the  twelve  bales,  her  share  of  the  pro- 
ducts of  the  crop,  to  Messrs.  Payne,  Huntington  &  Co.,  cotton  lactors 
of  this  city,  for  sale,  and  J.  Pinckney  Smith  sued  out  a  writ  of  seques- 
tration and  caused  the  same  to  be  seized,  at  the  same  time  suing 
Williams,  alleging  his  Indebtedness  to  him,  and,  also,  that  he  had  a 
privilege  as  furnisher  of  supplies  on  said  consignment. 

The  court  a  qw  gave  judgment  for  plaintiff  for  the  amount  claimed, 
against  Williams,  bat  maintained  the  intervention  of   Mrs.  Dorsey, 
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recognizing  her  as  the  owner  of  tlie  twelve  bales  of  cotton,  and  dis- 
missed the  sequestration  of  plaintiff.    Plaintiff  has  appealed. 

Smith  was^ot  a  party,  iior  was  he  aware  of  the  terms  of  the  part- 
nership formed  between  Williams  and  Mrs.  Dorscy.  He  simply  fur- 
nished supplies  to  make  a  crop,  which  was  under  the  snpervisiou  of 
his  debtor,  Williams.  His  supplies  contributed  to  make  the  crop,  of 
which  the  twelve  bales,  involved  in  this  litigation,  were  part.  The 
question  is  :  Has  ho  lost  the  privilege  which  the  law  gave  him  on  this 
cotton  by  the  division  of  the  products  of  the  predial,  estate  by  the 
partners  to  which  he  was  not  privy.  We  think  not.  The  law  is  quite 
clear  that  no  partition  by  the  joint  owners  or  partners  can  defeat  the 
crei.itors  of  the  partnership  or  destroy  their  privilege  upon  the  thing 
held  in  common. 

The  privilege  granted  by  law  to  factors  lor  the  supplies  furnished  to 
produce  a  crop,  would  be  vain  and  nugatory  if  parties  were  thus  per- 
mitted to  shulfle  off  the  rights  of  creditors  attached  to  the  thing 
produced.  The  plaintiff  contributed  to  produce  the  crop,  the  common 
interest  of  the  partnership,  r.nd,  in  our  view  of  the  law,  his  rights 
therein  are  superior  to  that  of  cither  of  the  partners,  as  well  alter  the 
division  as  before. 

It  appears,  however,  that  the  indebtedness  of  Williams  occurred 
prior  to  the  act  of  18G7,  giving  the  factor  a  lien  for  money  advanced 
as  well  as  the  supplies.  Under  the  law  existing  at  the  time,  the  factor 
had  only  a  privilege  for  the  supplies.  It  appears  from  the  evidence 
that  about  half  the  indebtedness  of  Williams  was  for  cash  advanced, 
for  which  the  plaintiff,  by  the  laiv  then  in  force,  had  no  privilege.  We 
think  that  Smith's  privilege  should  be  recognized  Jor  one-half  of  the 
one  thousand  and  thirty-eight  dollars  and  lour  cents,  and  interest,  fpr 
which  he  had  judgment  against  Uio  defendant,  Williams. 

It  is,  therefore,  ordered  that,  the  judgment  appealed  irom  bo 
amended  by  recognizing  and  allowing  the  privilege  of  plaintiff  on  the 
cotton  seized,  to  the  amount  of  five  hundred  and  nineteen  dollars  and 
two  cents,  with  legal  interest  from  judicial  demand ;  tliat  his  seques- 
tration to  that  extent  be  maintained,  and,  as  thus  amended,  that  the 
judgment  of  the  court  below  be  affirmed.  It  is  further  ordered  that 
the  intervenor  pay  costs  of  this  appeal 


On  Keheabing. 

LuDELiNG,  C.  J.  Mrs.  M.  E.  Dorscy  agreed  to  plant  in  partnership 
witli  J.  A.  B.  Williams,  during  the  year  1866,  on  the  terms  following : 

Each  was  to  fumieh  one-half  of  the  mules,  farming  implements, 
supplies,  and  labor  oeces^ary  to  make  the  crop ;  and  Mrs.  Dorsey  was 
to  lornish  her  lands,  and  Williams  his  personal  services  on  the  place. 
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Mrn.  Doraey  complied  with  lier  cugagement — so  did  Williams.  In 
order  to  enable  him  to  fnlfill  his  contract,  however,  he  was  obliged  to 
obtain  credit  from  others,  in  the  city  of  New  Orleans  aiJd  elsewhere. 
It  appears  that  Thomas  M.  Scott  &  Co.,  and  Smith  &  Carr  made 
adyances  to  him  in  moneys  and  supplies. 

In  1867  the  partners  settled,  and  divided  the  cotton  raised  on  the 
place  cultivated  in  pai*tnership,  and  Mrs.  Dorsey  received  her  portion 
thereof,  and  shipped  it  to  her  agents  in  New  Orleans. 

Then,  J.  P.  Smith,  alleging  that  J.  A.  B.  Williams  owed  him  one 
thousand  and  thirty-eight  dollars  and  four  cents  for  supplies  furnished 
by  him,  as  factor  and  commission  merchant,  to  the  said  Williams  to 
carry  on  a  plantation  in  the  parish  of  Morehonse,  had  the  cotton 
allotted  to  Mrs.  Dorsey  sequestered  as  the  property  of  Williams. 

As  the  evidence  of  his  debt  against  J.  A.  B.  Williams,  the  plaintiff 
annexed  to  his  petition  the  individual  note  of  J.  A.  B.  Williams  in 
favor  of  J.  P.  Smith. 

The  evidence  does  not  show  that  J.  P.  Smith  furnished  supplies  to 
Williams  or  to  the  partnership.  It  does  not  show  that  either  Thomas 
M.  Scott  &  Co.  or  Smith  &  CaiT  furnished  any  supplies  to  the  partner- 
ship, existing  between  Mrs.  Dorsey  and  Williams,  or  that  they  even 
knew  of  the  existence  of  such  a  partnership.  Smith  &  Carr  gave 
credit  to  J.  A.  B.  Williams;  their  advances  in  moneys  and  supplier 
were  to  him  individually.  Under  the  circimistances  of  this  case,  the 
parties  who  made  advances  to  Williams  acquired  no  privilege  on  the 
portion  of  the  crop  belonging  to  Mrs.  Dorsey,  even  if  it  had  been 
proved  that  the  supplies  were  used  on  the  place.  It  is  clear  J.  P. 
Smith  has  no  privilege  on  her  cotton.  The  note  sued  on  is  in  favor  of 
J.  P.  Smith,  and  it  is  signed  by  J.  B.  Williams.  This  shows  that 
neither  Smith  &  Carr  nor  J.  P.  Smith  looked  to  the  partnership  or 
to  Mrs.  Dorsey  for  payment  for  the  advances  made. 

On  the  trial  the  plaintiff  introduced  in  evidence  an  account  in  favor  of 
Smith  &  Carr  against  J.  A.  B.  Williams  for  supplies,  money,  commis- 
sions, interest,  etc.,  corresponding  in  amount  with  the  note  sued  on  : 
and  it  is  proved  that  the  note  was  given  for  this  account.  Although 
this  evidence  contradicts  the  plaintiff's  own  allegation  in  his  petition, 
that  he  furnished  the  supplies,  we  will  give  it  full  weight,  as  it  was 
not  objected  to. 

It  does  not,  however,  establish  a  privilege  against  the  intervenor  or 
against  the  partnership,  of  which  she  was  a  member — ^nay,  it  is  not 
even  alleged  in  the  petition  that  there  exists  a  privilege  against  her  or 
the  partnership.  The  aUegatiou  is  that  plaintiff  has  a  privilege  debt 
against  J.  A.  B.  Williams,  and  the  cotton  is  sequestered  as  his  cotton. 
It  is  proved  positively  that  the  moneys  advanced  were  for  Williams' 
personal  use ;  and  it  is  not  clearly  proved  where  the  supplies  went  to 
— the  evidence,  creates,  at  the  most,  only  a  probability  that  they  may 
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Lave  been  used  on  the  plantAtioo,  cultivated  in  partnership.  This  is 
not  suffieient,  even  if  Williams  could  have  created  a  privileged  debt 
against  her—^'Actore  «mwi  probanU  almoloUur  reus.^  The  property 
sequestered  belongs,  to  the  intervenor. 

It  is  therefore  ordered  and  adjudged  tliat  the  judgment  of  this  court 
rendered  on  tlie  thirteenth  of  December,  1869,  be  set  aside,  and  that 
the  judgment  of  the  district  court  be  affirmed,  with  costs  of  appeal. 


Wiri.T,  J.y  dissenting,  I  still  adhere  to  the  opinion  of  this  court 
rendered  in  this  case  on  thirteenth  of  December,  1869. 

The  lien  of  the  furnisher  of  supplies  attaches  to  the  products  a^ 
well  after  dh:ision  thereof  by  the  planting  partners  as  when  they  were 
held  by  them  in  indivision. 

The  privilege  springs  from  the  nature  of  the  debt ;  it  is  an  accessory 
to  the  principal  obligation  and  accompanies  it  without  a  written 
tranter.  The  note  on  which  this  suit  is  founded,  has  for  its  consider- 
ation the  items  stated  in  the  account  of  Smith  &  Caix  against  the 
defendant,  J.  A.  B.  Williams ;  it  represents  that  debt. 

The  witness  Walden,  the  clerk  of  Smith  &  Carr,  wlio  to<^  the  note 
from  the  maker,  swears  positively  that  the  account  in  evidence,  ''  is  a 
statement  of  Williams'  account  and  for  which  the  note  was  given, 
l>eing  the  note  sued  upon." 

It  matters  not  how  the  clerk  of  Smith  &  Carr  di-cw  the  note  lu 
clo^ng  tlieir  account  with  the  defendant,  Williams,  whether  it  was 
made  payable  to  the  firm  or  to  J.  Pinckney  Smith,  it  remains,  never- 
theless, as  an  evidence  of  that  debt.  W^hetlier  the  name  of  the  firm 
who  famished  the  supplies  was  mentioned  in  the  note  or  not,  in  no 
manner  aJQfected  the  question  of  privilege. 

The  note  before  us  evidences  the  debt  and  the  privilege  resulted 
irom  its  character,  regardless  of  the  form  of  the  instrument. 

If  the  debt  was  for  supplies  furnished  to  make  the  crop  which  tlie 
defendant  and  intervenor  were  raising  in  partuersliip,  a  lien  on  that 
crop  arose,  it  matters  not  in  whoso  name  tlicy  were  furnished,  or 
whether  credit  was  given  to  the  partnership  or  to  one  of  the  partners 
only.  If  the  debt  was  for  supplies  it  is  a  matter  of  no  importance  iu 
whose  name  tliey  were  furnished,  whether  iu  tlic  name  of  Smith  & 
Carr  or  in  the  name  of  J.  Pinckney  Smith. 

.  Plaintiff  being  the  holder  of  the  rote  is  presumed  to  be  the  owner 
of  the  debt  and  also  of  the  privilege  accompanying  it,  if  the  considcra- 
tioQ  was  for  supplies  to  make  the  cotton  sequestered. 

It  is  no  defense  to  set  up  that  the  plaintiff  is  not  the  owner  of  the 
note — that  it  evidences  a  debt  to  Smith  &  Carr,  and  not  to  J.  Pinckney 
Smith,  the  payee.  This  would  not  concern  the  defendant,  nor  any 
one  else,  unless  he  had  equities  to  plead  against  the  party  in  whom 
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the  alleged  ownership. is  invested.    It  is  not  pretended  that  there  anj 
equities  to  plead  in  bar  of  this  demand  as  against  Smith  &  Carr. 

I  repeat,  whether  the  supplies  ftimished  to  make  the  cotton  seques- 
tered, were  by  Smith  &  Carr,  or  by  J.  Pindmey  Smith,  in  do  manner 
concerns  the  intervener,  Mrs.  Dorsey.  If  the  debt  evidenced  by  the 
note  was  for  supplies  the  privilege  is  attached  to  the  cotton,  it  matters 
not  who  owns  the  note,  or  who  advanced  the  supplies.  I  think  the 
evidence  in  the  record  shows  beyond  doubt  that  the  supplies  wen* 
furnished  by  Smith  &  Carr  to  make  the  crop,  and  that  the  note  in  anit 
evidences  that  debt  which  has  not  been  paid. 

I  think  the  brief  of  the  intervener,  in  effect,  admits  that  the  supplicK 
wei*e  furnished  by  Smith  &  Carr.  In  it  I  find  the  following  state- 
ments :  '^  If  the  court  can  find  in  the  record  a  word  of  evidence  to 
show  any  supplies  furnished  except  those  stated  in  the  account  current 
of  Williams  with  *  Smith  &  Carr,^  and  which  were  furnished  by  Smith  & 
Carr  J  we  will  depart  satisfied.  We  will  do  the  same  if  the  court  can 
find  in  the  pleadings  or  evidence  any  allegation  or  proof  that  J.  Pink- 
ney  Smith  has  the  right  to  assert  a  privilege  fwr  supplies  furnished  btf 
Smith  d  Carr:^ 

Smith  declared  upon  a  note  which,  on  its  face,  shows  that  the  con- 
^deration  was  **  supplies  iurnislied  to  carry  on  the  planting  of  the 
place  known  as  Mrs.  Dorsey's." 

The  evidence  shows  that  that  note  was  given  in  settlement  of  the 
account  of  Smith  &  Carr  and  it  evidences  that  debt.  As  the  holder  of 
Xhe  debt  to  Smith  &  Carr,  J.  Pinckney  Smith  undoubtedly  had  the 
right  to  assert  the  privilege  accessoiy  to  that  debt  without  a  written 
transfer  from  its  original  owners. 

For  these  reasons  and  those  assigned  in  the  original  opinion  ot  thi:* 
court,  I  feel  it  my  duty  to  dissent  from  the  opinion  of  the  majority  of 
the  conrt  just  rendered. 


No.  2675.— John  B.  Slawsok  v,  John  Meggett  et  al. 

The  Supreme  Court  has  no  Jurisdiction  of  a  poMeaeoty  action  in  wnleb  (the  ownership  of  the 
SS   Zn\  property  not  being  in  diispntc),  thd  value  of  the  posBeaslon  la  neither  alleged  nor  proved  to 

J&    707{  exceed  $600. 

mm  A  PPEAL  from  Seventh  District  Court,  parish  of  Orleans.  CoUens,  J. 
J\.  E.  H.  McCalehj  for  plaintiff  and  appellee,  liandolph^  SingUtfm  d: 
Browne,  for  defendants  and  appellants. 

Howe,  J.  A  motion  has  been  made  to  dismiss  this  appeal  on  the 
ground  that  the  amount  in  dispute  does  not  exceed  the  sum  of  five 
hundred  dollars. 

The  suit  is  a  possessory  action,  brought  to  recover  firstly,  posaessiou 
of  certain  immovable  property,  and  secondly,  rent  of  the  same  from 
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November  15^  1868,  to  the  time  of  restoratioiiy  at  the  rate  of  thirty 
ilolhTB  a  month.  The  ownership  of  the  property  is  not  in  dispute,  and 
tbo  value  of  the  possession,  vrhich  is  in  controversy,  is  neither  alleged 
nor  proved  to  exceed  $500.  The  daim  for  rent,  at  the  utmost,  is  9420, 
and  the  judgment,  therefor,  was  $40. 

FoT  these  reasons  it  is  ordered  that  the  appeal  herein  be  dismissed, 
iviUi  costs. 

Hehearing  refused. 


I  22    273 

No.  2854.— The  State  v.  William  E.  Brewer.  '4L-S. 

T!ie  dedaions  of  tbis  court  being  xnatten  of  record  and  pablictUon,  It  wiU  be  presumed  that 
Uie  Leglalitare  had  them  In  view  in  using  a  repealing  clauae  of  a  peculiar  character  which 
had  been,  by  fhoeo  deciaions,  repeatedly  interpreted;  and,  even  if  the  oorrectneaa  of  the 
interpretation  be  doubted,  the  Interests  of  society  in  a  caae  where  the  release  of  a  convict 
is  claimed  in  virtue  of  an  alleged  repeal  of  a  criminal  statute,  demand  an  obedience  to  tho 
rule,  atarc  decisis. 

If  a  criminal  statute  be  repealed,  the  prisoner  who  is  be  Jig  prosecuted  under  it  must  bo 
discharged,  ev«-n  after  Judgment  in  the  inferior  court;  but  this  rule  is  founded  on  the 
presumption  of  a  legislative  pardon,  and  does  not  exist  where  there  is  no  room  for  such 
presumption. 

As  the  revisory  legislation  of  1870  contained  a  repealing  obtuse  identical  in  effect  with  that  of 
U65,  and  aa  the  latter  was  repeatedly  decided  not  to  have  repealed  the  provisions  contained 
in  the  statute  Itself,  but,  on  the  contrary,  to  have  continued  (hem  in  force,  it  follows,  on 
precedent,  that  the  former  did  not  repeal  a  pre-existing  statute  relative  to  the  crime  of 
manslaogbter,  but,  on  the  contrary,  continued  it  in  force. 

APPEALi  from  the  District  Court,  parish  of   Tensas.    Hough,  J. 
WUUam  J.  Duncan,  District  Attorney,  for  the  State.    Farrar  dc 
Beeves,  for  defendant  and  appellant. 

HowB,  J.  The  defendant  was  indicted  in  October,  1869,  for  man- 
slaughter, under  the  third  section  of  the  act  of  March  15, 1855,  relative 
to  crimes  and  offenses. 

On  the  twenty-first  of  April,  1870,  he  moved  to  quash  the  indictment, 
on  the  ground  that  the  statute  under  which  the  indictment  was  found 
liad  been  repealed,  and  that  this  repeal  operated  his  discharge  and 
*'  legislative  pardon." 

The  motion  was  overruled;  the  prisoner  pleaded  not  guilty,  and  was 
tried  and  convicted.  He  then  moved  in  arrest  of  judgment,  assigning 
the  same  reasons  as  those  on  which  the  motion  to  quash  was  based. 

This  motion  was  denied,  and,  having  been  sentenced  to  imprison- 
ment at  hard  labor,  he  has  appealed  to  this  court. 

The  question  presented  for  our  decision  is,  whether  section  third  of 
the  act  of  1855,  relative  to  crimes  and  offenses,  was,  on  the  first  day  of 
April,  1870,  repealed  by  tlie  act  of  the  Legislature,  No.  96  of  the  laws 
of  1870,  which  went  into  effect  on  the  day  last  named. 

The  revisory  legislation,  which  we  are  thus  called  upon  to  interpret, 
was  initiated  by  the  Act  No.  31,  of  1868,  entitled  ''  An  Act  to  provide 
for  the  revision  of  the  statutes  of  the  State  of  a  general  character,'' 
and  the  objects  to  be  attained  are  therein  stated  to  be  thcso : 
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**That  the  public  statutes  of  this  State  should  be  revised,  their 
language  simplified,  their  incongruities  corrected,  their  deficiencies 
supplied,  and  the  whole  arranged  in  order,  and  reduced  to  one  con- 
nected text,  with  a  view  to  their  adoption  as  the  revised  statutes  of 
this  State,  to  the  end  that  all  may  know  the  law." 

The  work  thus  provided  for,  appears  to  have  been  completed  during 
the  present  year,  and  was  approved  by  the  Xiegislature  in  the  Act  No. 
96,  already  referred  to,  which  act  contained  the  following  repealing 
clause: 

"  That  all  laws,  or  parts  of  laws,  contrary  to  or  in  conflict  with  tlie 
provisions  of  this  act,  and  all  laws,  or  parts  of  laws,  on  the  same 
subject  matter,  except  what  may  be  contained  in  the  revised  Civil 
Code  and  Code  of  Practice  of  the  present  session,  be,  and  the  same  are 
hereby  repealed,  except  the  thirty-third  section  of  an  act  entitled  '  Au 
Act  for  the  punishment  of  crimes  and  misdemeanors,'  approved  May 
fourth,  eighteen  hundred  and  five  -,  and  that,  in  so  far  as  there  may  be 
any  conflict  between  the  provisions  of  this  act  and  any  provision  of  the 
said  revised  Civil  Code  and  Code  of  Practice,  that  said  Code  shall  be 
held  and  taken  as  the  law  governing,  and  that  this  act  take  effect  on 
the  first  day  of  April,  A.  D»  eighteen  hundred  and  seventy." 

It  will  at  once  appear  that  this  revisory  legislation  is,  so  far  as  this 
case  is  concerned,  identical  in  character  with  that  which  was  set  on 
foot  in  1854,  and  completed  in  1855,  and  we  naturally  inquire,  what 
were  the  decisions  of  this  court  in  reference  to  the  peculiar  rei>ca1iog 
clause,  so  often  repeated  in  the  system  of  1855  Y 

In  the  case  of  Holmes  v.  Wiltz,  II  An.  439,  it  was  decided  by  a 
majority  of  the  court  that  an  interpretation  of  a  statute  wliich  mnst 
load  to  consequences  mischievous  and  absurd,  is  inadmissible,  if  the 
statute  is  susceptible  of  another  interpretation  whereby  such  conse- 
quences may  bo  avoided ;  that  the  legislative  intention  must  be  houestly 
^sought  after,  and  faithfully  executed,  if  not  in  conflict  with  a  para- 
mount law;  and,  in  cases  like  this,  the  meaning  must  bo  sought,  not 
merely  in  the  words  of  the  statute  itself,  but  in  its  subject  matter,  in 
the  history  of  the  legislation  tliereupon,  in  the  purpose  of  the  law,  tlie 
reason  of  its  enactment,  and  the  evil  it  sought  to  remedy. 

It  was  further  held  that  the  statute  under  consideration  in  that  case, 
containing  the  following  repealing  clause,  '^  that  all  laws  contrary  to 
the  provisions  of  this  act,  and  all  laws  on  the  same  subject  matter, 
except  what  is  contained  in  the  Civil  Code  and  Code  of  Practice,  be 
i*epealed,"  did  not  repeal  the  provisions  contained  in  the  statute  itself, 
but,  on  the  contrary,  continued  them ;  that  the  statute  was,  in  fact, 
but  a  grouping  together  in  one  act  of  parts  of  pre-existing  laws,  and 
that  by  it  the  Legislature  merely  said:  ''Here  is  a  condensed  state- 
ment of  all  the  law  now  in  force  relative  to  the  mode  of  appointment, 
term  of  service,  amount  and  condition  of  the  bond,  etc.,  of  the  recorder 
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of  mortgages  for  the  parish  of  Orleans;  all  else,  vjpon  these  specified 
matters,  is  repealed. '^ 

In  the  case  of  Stafford  v.  His  Creditors,  11  An.  470,  in  which  the 
opinion  of  the  court  was  delivered  by  the  member  who  had  dissented 
in  the  case  of  Holmes,  the  question  was  more  closely  related  to  the 
one  at  bar,  for  it  concerned  a  statute  highly  i)ena],  and  the  imprison- 
ment of  the  appellant.  The  court  said :  '*  In  the  case  of  the  State,  on 
the  relation  of  Holmes,  v.  Wiltz,  we  lately  held  that  the  repealing 
clause  appended  to  the  revisory  acts  of  1855,  did  not  repeal  such 
pre-existing  statutory  provisions  as  were  re-enacted  in  the  revisory 
statute.'^ 

In  the  case  of  the  State  v.  Clay,  12  An.  431,  a  criminal  case,  the  court 
said :  ''  An  examination  of  the  act  of  1855  on  this  subject  (burnings),, 
and  a  comparison  of  it  with  the  former  laws  will  show  that  it  was  the 
intention  of  the  Legislature  to  arrange  under  the  head  '  offenses  to 
habitations,'  all  the  laws  which  it  intended  to  continue  in  force  on  the 
subject  of  setting  fire  to  buildings,"  etc. 

In  the  case  of  Levois  v.  Gerke,  12  An.  832,  Mr.  Justice  Spofford,  who 
concurred  in  the  opinion  which  finally  prevailed  on  rehearing,  said : 
"  In  the  case  of  Holmes  v,  Wiltz,  we  held  that  the  repealing  clause  (of 
revisory  legislation  of  1855)  only  swept  away  such  anterior  legislation 
upon  the  matter  specifically  treated  of  in  the  new  legislation  as  was 
not  retained  in  the  latter.  In  Stafford  t\  His  Creditors,  the  new  law 
treated  specifically  of  the  penalUj  for  a  fraudulent  bankruptcy,  and 
we  held  that  so  much  of  the  old  law  concerning  this  penalty  as  was 
^ioi  retained  in  the  neio  was  repealed.''  And  Mr.  Justice  Buchanan  con- 
curred in  thiJB  view  of  the  effect  of  the  repealing  clause. 

These  decisions  and  opinions  were  matters  of  record  and  publication,, 
and  formed  an  important  chapter  in  the  jurisprudence  of  the  Stiite 
when  tlie  Legislature  of  1870  adopted  the  revisory  laws  which  we  are 
uow  considering.  We  must  presume  that  the  Legislature  had  them  in 
view  when  they  made  use  of  the  repealing  clause  which  had  been  so 
fully  interpreted ;  and  even  if  we  doubt  the  correctness  of  the  inter- 
pretation, we  can  hardly  imagine  a  case  in  which  the  interests  of 
society  more  loudly  demand  an  obedience  to  the  rule  stare  deccsis. 

There  is  no  doubt  that,  if  a  criminal  statute  be  repealed,  the  prisoner 
who  is  being  prosecuted  under  it  must  be  discharged,  but  we  must 
decide,  on  precedent,  that  the  statute  now  under  view  has  not  been 
repealed,  but  only  continued  in  force  as  a  portion  of  a  revisory  system. 
We  may  properly  quote,  in  this  connection,  the  language  of  Chief 
Justice  Shaw,  in  the  case  of  Wright  i\  Oakley,  5  Metcalf  (Mass.),  406: 

''In  construing  the  revised  statutes,  and  the  connected  acts  of 
amendment  and  repeal,  it  is  necessai'y  to  observe  great  caution  to 
avoid  giving  an  effect  to  these  acts  which  was  never  contemplated  by  the 
Legislature.    In  termSf  the  whole  body  of  the  statute  law  was  repealed;. 


Digitized  by  VjOOQIC 


I 


tre  SUPREME  COURT  OF  LOUISIANA, 


The  StAto  T.  Brewer. 


but  these  repeals  went  into  operation  simultaneously  Tvitli  the  rovised 
statutes,  which  were  substituted  for  them,  and  were  intended  to  replace 
them,  with  such  modifications  as  were  intended  to  be  made  by  that 
revision.  There  was  no  moment  in  which  the  repealing  act  stood  in 
force  without  being  replaced  by  the  corresponding  provisions  of  the 
revised  statutes.  In  practical  operation  and  effect,  therefore,  they  arc 
rather  to  be  considered  as  a  continuance  and  modification  of  old  laws, 
than  as  an  abrogation  of  those  old,  and  the  re-enactment  of  new  ones. 
In  order  to  construe  them  correctly,  we  must  take  the  whole  of  the 
revised  statutes,  together  with  the  act  of  amendment  and  the  repealing 
act,  and  consider  them  in  reference  to  the  known  purposes  which  the 
Legislature  had  in  view  in  making  the  revision." 

There  are  decisions  of  this  court  which  seem  to  assert  a  doctrine 
different  from  that  we  have  here  adopted — ^the  cases  of  State  v.  King, 
12  An.  593;  State  v.  Morgan,  12  An.  712;  and  State  v.  O'Connor,  Vi 
An.  486.  But  of  all  these  cases,  it  may  be  remarked,  that  they  do  not 
involve  the  question  of  revisory  legislation,  its  intention  and  effect. 
The  two  last  are  based  on  the  first,  and  in  the  fii^st,  one  member  of  fJic 
court,  at  least,  recognized  this  distinction,  and  stated  it  as  one  of  the 
reasons  of  his  concurrence.  We  do  not  think  these  decisions  affect,  or 
were  intended  to  affect,  tliose  before  quoted.  * 

For  the  reasons  given,  it  is  ordered  that  the  judgment  appealed  from 
bo  affirmed,  with  costs. 


LuDELiNG,  C.  J.,  concurring.  Judge  Martin  correctly  states  the  law 
^n  the  case  of  the  State  v.  Johnson,  12  La.  552,  thus:  ''When  an  act, 
creating  an  offense,  is  repealed,  even  after  judgment  in  the  inferior 
court,  the  judgment  must  be  reversed,  if  it  has  not  been  affirmed  before 
the  repeal.  The  reason  w,  that  a  legislative  pardon  is  presume  to  hart 
been  intended,'^ 

In  the  cases  of  the  State  t\  King,  and  the  State  v,  Eiltz,  this  principle 
of  jurisprudence  was  recognized ;  and  in  these  cases  the  court  held  that 
the  repeal  of  a  penal  statute,  pending  a  prosecution  under  it,  without  a 
saving  clause,  puts  an  end  to  the  prosecution,  although  the  penal  statute 
may,  in  the  same  ac^,  he  substantially  re-enacted. 

To  the  latter  proposition  I  can  not  give  my  assent.  The  reason  of 
the  rule  is  stated  by  Judge  Martin ;  it  is,  because  a  legislative  pardon 
is  presumed  to  have  been  intended.  When  the  intention  of  the  Legis- 
lature is  manifested  to  the  contrary,  by  the  express  terms  of  the  statute, 
there  can  be  no  room  for  presumptidns.  And  this  is  admitted  by  all, 
to  be  true,  when  Uiis  intention  is  shown  by  "a  saving  clause"  in 
the  act. 

I  think,  if  the  intention  of  the  lawmakers  not  to  abrogate  the  old  law. 
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he  dearly  manifested  in  the  act,  in  whatever  mode  it  may  be  done,  it 
mH  be  equally  efficacious  in  preserving  the  life  or  vitality  of  the  law. 
In  this  case,  that  intention  is  clearly  manifested  by  the  re-enactment  of 
the  whole  law— it  is  the  same  now  that  it  was  when  the  accused  was 
tried  and  convicted  in  tho  district  court;  and,  at  no  time  since  the 
commission  of  the  offense,  has  it  been  different. 

The  repealing  clause  was  not  intended,  and  can  not  fairly  or  reason- 
ably be  held,  to  apply  to  laws  re-enacted  in  the  statate  of  1870.  All 
laws,  not  contained  in  the  statute,  on  the  same  subject  matter,  are 
abrogated;  but,  nothing  contained  in  the  body  of  the  statute  itself  is 
destroyed.  In  tho  case  of  Stafford  v.  His  Creditors,  Mr.  Justice  Lea, 
as  tbe  organ  of  the  court,  said: 

"In  the  case  of  the  State,  ex  rel.  Holmes,  v.  Wil tz,  we  lately  held,. 
thai  the  repealing  clause  appended  to  the  revisory  acts  of  1855,  did  not 
repeal  such  pre-existing  statutory  provisions  as  were  re-enacted  in  the 
recisary  statute,''    11  An.  470;  11  An.  439 ;  14  An.  840. 

And,  in  Wright  v,  Oakley,  5  Metcalf  406,  Mr.  Chief  Justice  Shaw 

said:    ''In  construing  the  revised  statutes,  and  the  connected  acts  oi 

amendment  and  repeal,  it  is  necessary  to  observe  great  caution  to  avoid 

giving  an  effect  to  these  acts  which  was  never  contemplated  by  tho 

Legislature.     In  terms,  the  whole  body  of  the  statute  law  was  repealed^ 

but  these  repeals  went  into  operation  simultaneously  with  the  revised 

statutes,  which  were  substituted  ior  them,  and  were  intended  to  replace 

them,  with  such  modifications  as  were  intended  to  be  made  by  that 

revision.     There  was  no  moment  in  which  the  repealing  act  stood  in 

force,  without  being  replaced  by  the  corresponding  provisions  of  the 

revised  statutes.    In  practical  ox>eration  and  effect,  therefore,  they  are 

rather  to  be  considered  as  a  continuance  and  a  modification  of  old 

laws,  than  as  an  abrogation  of  those  old,  and  the  re-enactment  of  tho 

new  ones."     2  Wallace,  458. 

In  interpreting  laws,  courts  should,  if  possible,  construe  them  so  as 
to  avoid  making  them  absurd  or  mischievous.  I  do  not  conceive  that 
the  act  of  1870  repealed  the  statute  under  which  the  accused  was 
indicted  5  it  continued  the  operation  and  effect  of  the  old  law.  21  An. 
482,  State  v.  Kreider. 

For  these  reasons,  I  concur  in  the  decree  rendered  by  Mr.  Justice 
Howe. 
BeheariDg  refused. 
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The  mortgage  allowed  by  law,  prior  to  the  adopticn  of  the  conatltutioii  of  lb68,  on  the  property 
of  tutors  to  secure  the  minor  against  an  Improper  dife]X)sitlon  of  hU  t  state  during  mincnty, 
can  only  be  preserved  by  the  regls:ry  of  the  bond  r.f  the  tutor  In  tbe  mortgage  office,  or  b; 
the  regUrtry  of  an  abstract  of  the  mventory,  certified  to  by  ihe  dcrrk  of  the  ootut  of  the 
parish  where  the  succession  is  op«  ued.  This  record  must  have  been  made  prior  to  the  flrit 
of  January,  1870.  Article  123  constitntion  of  IS  38;  act  of  eighth  of  Marca,  18C9,  sections  10 
and  11. 

The  institution  of  suit  on  the  tacit  mortgage  i-rior  to  the  first  of  January,  1870,  does  not 
dispense  with  the  insciiption  required  by  the  act  of  186U.  Tbe  legal  mortgage  can  only  be 
preserved  on  the  property  cf  the  tutor  by  registry  in  tbe  mortgage  office  in  the  manner  aad 
in  accordance  with  the  forms  prescribed  by  the  act  of  March  8,  1869,  sec  10  and  IL 

APPEAL  from  Fifth  District  Court,  parish  of  East  Feliciana.  Posey,  J. 
Dupree  &  Wed'/e,  for  plaintiff  and  appellant.  Kernan  d;  Lyons, 
for  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  plaintiff  is  proceeding  against  a  third 
possessor  to  enforce  a  tacit  mortgage  against  certain  immovable 
property,  formerly  belonging  to  her  mother  and  tutrix. 

The  claim  is  evidenced  by  a  judgment  of  twenty-six  tliortsand  eight 
iiundred  and  sixty-three  dollars  and  fifty  cents,  obtained  by  Mrs. 
Taylor  against  her  mother  and  tutrix,  in  the  Second  District  Court  of  the 
parish  ot  Orleans,  on  August  12,  1869.  The  judgment  was  recorded  in 
the  general  mortgage  book  for  the  parish  of  East  Feliciana,  on  the 
twenty-second  of  September,  1869. 

This  suit  was  filed  on  the  eleventh  of  October,  1869.  On  the  first 
day  of  February,  1870,  the  defendant  filed  an  exception,  alleging  that 
the  tacit  mortgage  (if  any  ever  existed)  had  not  been  duly  recorded 
prior  to  the  first  of  January,  1870;  that  it  had  ceased  to  have  effect  a* 
to  the  defendant,  and  praying  for  the  dismissal  ot  the  action. 

The  exception  was  sustained.     The  plaintiff  has  appealed. 

The  only  effort  made  to  register  the  alleged  tacit  mortgage, 
was  the  recordation  of  the  judgment  obtained  in  the  Second  District 
Court  of  the  parish  of  Orleans,  above  mentioned. 

Was  this  sufiftcient  to  preserve  the  tacit  mortgage  against  the 
property  of  the  defendant  ? 

The  plaintiff  contends  that  it  is  a  substantial  compliance  with  the 
requirements  of  the  act  of  eighth  of  March,  1869. 

The  defendant,  on  the  other  hand,  insists  that  the  act  of  eighth  of 
March,  1869,  provides  only  two  modes  of  registering  a  minor's 
mortgage  against  his  tutor,  by  the  registry  of  the  bond,  when  the 
tutor  is  required  to  give  one;  and  by  the  registry  of  a  certificate  or 
abstract,  by  the  clerk  of  the  district  court  of  the  amount  of  the 
property  of  the  minor,  according  to  the  inventory  on  file  in  hia  office. 
Sections  2  and  11. 

It  is  clear  that  the  plaintiff  has  not  caused  to  be  recorded  the  taeit 
mortgage  in  the  manner  pointed  out  in  sections  ten  or  eleven  of  the  act 
ot  Ibtx^.    It  is  not  necessary;  in  this  case,  to  decide  whether  or  not  the 
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recording  of  a  judgment,  which  recognizes  a  tacit  mortgage,  and  fixes 
tho  amount  and  date  thereof,  would  be  a  compliance  with  the  require- 
ments ot  the  constitution  and  of  the  acts  of  1869,  because  the  judgment 
recorded  in  this  case  is  not  such  a  judgment;  it  does  not  mention  the 
date  of  the  mortgage ;  it  is  in  the  words  following:  "  It  is,  therefore, 
ordered  and  decreed  that  the  plaintiff,  Mrs.  Mary  Frances  Taylor,  wife 
of  Frank  Wheaton,  do  recover  from  Mrs.  Louisa  Jane  Nolan,  as  her 
natural  tutrix,  with  privilege  and  mortgage  resulting  from  said  tutor- 
slilp,  the  sum  of  twenty-six  thousand  eight  hundred  and  sixty-three 
dollars  and  fifty  cents,  the  said  sum  having  been  received  by  the  tutrix 
for  account  of  the  plaintiff,  with  legal  interest  from  judicial  demand, 
aud  costs.'^  It  is  manifest  that  the  registry  of  this  judgment  did  not 
inform  the  public  at  what  period  the  tacit  mortgage  attached  to  the 
j)roperty  of  the  tutrix.  The  plaintiff  refers  to  the  case  of  Drake  v. 
Drake,  7  An.  540,  to  support  the  position  that  the  amount  of  the 
mortgage  having  been  fixed  by  the  payment,  the  date  can  be  ascer- 
tained aliunde. 

The  ease  of  Drake  v,  Drake,  simply  announces  that  the  minor's 
right  to  a  legal  mortgage  having  been  recognized,  the  date  thereof  was 
established  by  law.  There  was  no  question  of  registry  in  that  case, 
for  it  was  not  essential  then  to  record  the  minor's  legal  mortgages.  C. 
C.  3333.  In  Ford  v.  Ford,  7  An.  535,  the  same  court  said:  *^ We 
are  not  aware  that  we  have  ever  sustained  an  inscription  which  was 
not  in  itself  complete ;  and  we  fear  that  if  we  should  depart  from  a 
reasonable  ei^actuess  in  such  matters,  and  permit  defective  inscriptions 
to  be  eked  out  by  evidence  aliunde,  the  salutary  law  of  registry  would 
soon  lapse  into  uncertainty  and  confusion."  4  R.  7;  2  An.  112,  610;  21 
An.  204.  So  far  as  third  {persons  are  concerned  the  inscription  is,  in 
fact,  the  mortgage.    C.  C.  3314.    Constitution  of  1868,  art.  123. 

By  the  operation  of  the  constitution  and  the  act  of  1869,  the  tacit 
mortgage  may  be  preserved,  if  recorded,  before  the  first  day  of 
January,  1870,  in  the  manner  directed  by  the  law.  A  failure  to 
inscribe  it  is  fatal.  The  inscription  was  within  the  power  of  the 
plaintiff^  whose  interest  it  was  to  make  it }  and  she  has  no  just  ground 
of  complaint,  if,  through  negligence  or  ignorance,  she  has  failed  to 
preserve  a  preference  conferred  on  her  by  law,  in  derogation  of 
caounon  right. 

The  institution  of  this  suit  before  1870  did  not  dispense  with  the 
ineeription  required  by  law.  Hyde  v.  Bennett,  et  al.,  2  An.  799;  520, 
100 ;  6  An.  321;  16  An.  280. 

We  think  the  exception  was  properly  sustained. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  district 
ooorti  be  affirmed,  with  costs  of  appeal. 

fiehearing  refused. 
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EaooubM  et  ai.  v.  Lonislmna  Petroleiim  and  Goal  Oil  Oompaaj. 

No.  2805.— EscouBAs  et  al.  v.  Louisiana  Petroleuh  axd  Coal  Oil 
[119    S|  ^  Company 

Id  Interpreting  agreements,  an  elementary  mle  to  to  oonstne  the  daoaea  together,  giving  to  mA 
thetenso  which  resale  from  the  whole  ins  tram  ent. 

Parties  are  pnt  t»  mora  by  demanding  that  they  do  that  which,  in  a  legal  sense,  they  ong^  tr> 
do  and  can  do. 

A  distinction  exists  in  this  regard  between  a  modtu  snd  a  snspensire  potestatiTe  conditloa. 
The  former  is  obligatory  and  payable,  and  if  the  party  bound  is  passively  Yiidating  his  ob  i- 
gstiou,  he  mast  be  pat  in  defknlt  before  an  action  will  lie.  The  latter  fs  one  wbow 
accomplishment  depends  on  por«onal  choice;  the  party  on  whom  it  is  imposed  ia  free  te 
sccomplish  it  or  not;  and  to  pat  him  in  defltalt  would  be  a  vain  thing,  dnoe  it  voold  be  to 
demand  that  he  ahonld  do  what  he  is  nndor  no  obligation  to  do. 

An  agreement  was  made  between  plaintiffs,  owners  of  mineral  lands,  and  the  aaaignor  ol 
defendants,  of  a  twofold  character,  inclading  a  license  to  mine,  and  a  lease  for  ten  years  ia 
case  of  saccessfal  discovery.  The  defendants  lost  aU  rights  thereunder  by  Uie  lapse  of 
time,  no  workable  quantity  of  petroleum  having  been  discovered  within  a  period  limlced  bf 
the  contract  The  plaintiffs  then  agreed  to  refrain  from  declaring  a  forfeiture  of  this  oon- 
tract  for  ton  years  ttom  its  date,  provided  the  delondants  would  carry  on  the  search  for 
petroleum  constantly  snd  without  cessation.  Held— That  the  latter  agreement  was  cos- 
clitional;  that  its  coaditional  was  suspensive  and  potestative,  and  that  when  the  derendssti 
fUled  to  carry  oa  their  search  for  petroleum,  the  plaintiffs  were  entitled  to  declare  tiie  ftr- 
ieitore  of  the  contract  by  suit,  and  claim  possession  of  their  lands,  without  a  formsl  patttag 
in  dcfjiult 

APPEAL  from  Fourth  District  Court,  parisli  of  Orleans.  Thiard,  J. 
W.  B.  Koontz  d;  EUioiU  Christian  Boselius  and  Albert  Voorkkf, 
for  plaintiff  and  appellant.  A,  N,  dc  H,  N,  Ogden  and  J.  D,  HUl^  for 
defendant  and  appellee. 

Howe,  J.  On  the  fifth  of  Ocfober,  1865,  Hilaire  Escoubas  and  Tnuc- 
ton  Lowell  entered  into  an  agreement  in  writing,  with  J.  W.  Mallet, 
by  which  it  was  stipulated  that  the  latter  should  have  ^'  the  entire, 
absolute  and  undivided  control  of  all  petroleum,  mineral,  oil  or  other 
similar  products  existing  beneath  the  surface  of  the  land  "  owned  by 
the  former,  in  Calcasieu  parish,  and  described  in  the  first  article  of  the 
agreement,  and  ''  the  right  to  bore,  dig  and  mine  for  said  petroteam 
or  similar  product,  to  extract  the  same,  to  prepare  it  for  market  by 
refining  or  otherwise,  to  transport,  sell  and  dispose  of  said  petroleum 
in  any  way  he  might  see  fit,  and  in  general  to  have  and  enjoy  all  the 
mineral  rights  of  the  parties  of  the  first  part  (Escoubas  and  Lowell), 
in  and  with  reference  to  said  laud.  The  above  rights  and  privileges 
to  continue  for  the  term  of  ten  years  from  the  date  of  the  signature  of 
this  contract." 

By  the  second,  third,  fourth  and  fifth  articles  of  the  agreement,  the 
party  of  the  second  part,  Mallet,  had  the  right  to  occupy  such  land  as 
might  be  necessary  for  such  buildings  as  would  be  required  for  opera- 
tlves,  etc.,  and  for  the  prosecution  of  the  '' proposed  workings;"  the 
right  to  cut  certain  timber  and  wood ;  the  right  of  pasturage  for  ani- 
mals to  be  employed  in  the  work,  and  the  right  of  way  for  necessaiy 
roads — ^those  privileges  to  continue  for  ten  years. 

By  the  sixth  and  seventh  articles.  Mallet  agreed  to  pay  the  sum  of 
•20,000  in  cash,  by  November  1, 1865,  and  in  the  event  of  oil  or  petio- 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  APRIL,  1870.  281 

XaooQlwB  etaL  t,  Looialana  i  etrotenm  and  Oil  Gompuij. 

learn  being  foand  in  ''  workable  quantity,"  to  pay  to  the  parties  of  tbe 
fint  part  one-half  the  gross  product  of  such  oil  or  petroleum. 
Tlie  tenth  article  is  as  follows : 

'^  In  the  event  that  the  said  party  of  the  second  part,  his  agent  or 
assigns,  shall  not,  before  the  thirty-first  of  December,  1866,  make 
experimental  borings  on  said  land,  and  obtain  oil  or  petroleum  in 
workable  quantity,  all  rights  of  the  said  party  of  the  second  part,  his 
ogcDts  or  assigns,  growing  out  of  this  contract,  shall  cease,  (without  any 
claim  on  the  part  of  the  said  party  of  the  second  part,  his  agents  or 
assigns,  to  restoration  of  any  portion  of  tlie  above  stipulated  payment 
of  $20,000) }  but  in  the  event  that  oil  or  petroleum  shall  be  iound  upon 
said  land  prior  to  said  thirty-first  of  December,  1866,  all  said  rights- 
shall  continue  for  the  full  term  of  ten  years." 

On  tbe  first  of  June,  1866,  Mallet  transferred  his  rights  under  this 
agreement  to  the  defendants  in  this  action.  No  petroleum  was  dis- 
covered in  "  workable  quantity  "  within  the  time  limited  by  the  tenth 
article,  namely,  the  thirty -first  of  December,  18G6.  On  the  fourth  of 
January,  1867,  Escoubas  and  Lowell  made  an  agreement  with  the 
defendants,  recognizing  this  transfer,  and  the  pendency  of  certain 
claims  to  the  land  by  a  third  party,  and  covenanting  in  consideration 
of  the  premises,  **  to  extend  the  forfeiture  of  said  contract  and  lease 
of  the  fifth  of  October,  1865,  aforesaid,  as  set  forth  in  the  tenth  section 
of  said  contract,  from  the  thirty-first  of  December,  1866,  up  to  and 
until  the  thirty-first  day  of  December,  186Sj"  and  further  agreed 
^'  not  to  declare  a  forfeiture  of  the  lease  now  transferred  to  and  being 
the  property  of  said  company  "  (the  defendants)  *'  during  the  unoccu- 
pied term  of  said  lease ;  provided,  however,  that  said  company  shall 
use  every  exertion  to  develop  the  resources  of  said  lands,  and  shall 
continue  constantly  and  without  cessation  to  carry  on  the  work  neces- 
sary to  procure  oil  or  petroleum  upon  said  lands,  and  shall  operate 
apon  said  lands  to  tlio  fullest  possible  extent  for  the  production  of 
petroleum  or  coal  oil,  it  being  understood,  however,  that  said  work 
shall  not  be  considered  as  having  ceased  should  the  company  be  pre- 
vented temporarily  from  continuing  the  same  by  inevitable  accident, 
overpowering  force,  or  the  act  of  God.** 

The  defendants  proceeded  with  the  work,  and  bored  one  well  to  the 
depth  of  twelve  hundred  and  thirty  feet,  but  failed  to  discover  petro- 
leum in  "  workable  quantity."  At  the  depth,  however,  of  about  four 
hundred  feet,  they  penetrated  a  bed  of  crystalized  sulphur,  of  remark- 
able thickness,  and  this  discovery  appears  to  be  the  cause  of  th& 
controversy  now  before  U3. 

This  action  is  instituted  to  recover  possession  ot  the  lands  in  ques- 
tion, on  tbe  allegation  that  the  defendants  were  without  means,  money 
or  credit  to  carry  on  the  works,  and  that  the  work  had  been  discon- 
tinned ;  tbat  it  was  not  being  carried  on  to  the  fullest  extent  possible 
36 
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for  the  production  of  oil  or  petroleum,  and  not  in  such  a  manner  as 
said  company  was«bound  to  do  to  avoid  the  forfeiture  of  the  lease. 

The  defendants  answered  by  denying  generally  the  allegations  of 
the  petition,  except  as  admitted  in  the  answer.  They  admitted  the 
execution  of  the  several  agreements  above  mentioned,  averred  that  tlie 
tenth  section  of  the  act  of  fiftli  of  October,  18G5,  was  annulled  and 
abrogated  by  the  agreement  of  January  4,  1867,  (from  which  we  have 
quoted  the  clause  to  which  the  defendants  here  refer),  and  declared 
that  they  had  fully  complied  with  the  conditions  of  this  clause  by  con- 
tinuing constantly  and  in  the  most  judicious  manner  to  carry  on  the 
necessaiy  work  to  procure  oil  and  petroleum.  They,  also,  made  a 
reconventional  demand  for  damages. 

TJie  plaintiff  filed  a  supplemental  petition,  alleging  that  after  the 
<;ommencement  of  this  suit,  eleventh  of  August,  1869,  and  up  to  the 
time  of  the  filing  of  tlie  supplemental  petition,  the  defendants  had 
-ceased  all  work,  and  had  abandoned  the  work  and  left  the  premises; 
and  this  was  met  by  a  general  denial  and  a  further  reconventional 
^lemand  for  damages. 

It  appears  by  the  record  that  the  parties  agreed  that  the  question  of 
the  right  to  the  sulphur  should  be  determined  in  this  controversy ;  the 
defendants  claiming  the  whole  of  it,  and  the  plaintiffs  making  a  sim- 
ilar exclusive  claim  on  their  part.  The  judge  a  qtio  arrived  at  the 
-conclusion  that  the  non-compliance  with  the  condition  imposed  ou  the 
defendants  is  to  be  considered  as  a  passive  violation  of  the  contract, 
■and  that  a  putting  in  mora  was  an  indispensable  prerequisite  to  main- 
tain the  action.  Beyond  this,  ho  was  of  opinion  that  the  defendants 
had  no|;  violated  their  agreements,  and  that  they  were  entitled,  on 
principles  of  equity,  to  one-half  the  net  profits  of  the  prospective  sul- 
phur mining.  The  prayer  of  plaintiffs  for  i)osse6sion  was,  therefore, 
rejected,  as  well  as  the  reconventional  demand  of  the  defendants ;  and 
a  judgment  rendered,  decreeing  the  defendants  to  be  entitled  to  the 
exclusive  control  of  the  digging  and  boring  of  all  mines  on  the  prop- 
erty leased,  including  the  sulphur  lately  discovered,  and  the  plaintiffs 
entitled  to  one-half  the  net  profits  arising  from  the  digging  of  said 
mines,  etc.  Both  parties  complain  of  the  judgment.  The  plaintiffs 
have  appealed;  and  the  defendants,  answering,  pray  that  it  be 
amended  in  their  favor  so  as  to  give  them  all  the  sulphur  during  the 
remainder  of  the  ten  years,  half  of  it  thereafter,  in  perpetuity,  and 
their  damages  in  reconvention.      , 

The  pleadings,  the  testimony,  and  the  printed  and  oral  discussions 
in  this  case,  have  taken  a  wide  range,  but  we  do  not  find  ourselves 
called  upon  to  pass  on  all  the  questions  raised.  Taking  up  those 
whick  we  deem  essential  to  a  proper  decision  of  the.  controversji  we 
are,  in  th^  first  place,  satisfied,  from  an  examination  of  the  testimoiiy, 
that  no  petroleum  was  found  up  to  December  31, 1865,  nor  was  any 
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fouDd  in  workable  quantity  up  to  December  31, 1868.  Of  this  there  la 
no  dispute.  We  further  find  that  the  defendants  had  not,  up  to  the 
institution  of  this  suit,  in  August,  1869,  used  every  exertion  to  develop 
the  resources  of  the  lands  in  question,  and  had  not  **  constantly  and 
without  cessation  carried  on  the  work  necessary  to  procure  oil  or 
petroleum,"  and  had  not  "operated  upon  said  lands  to  the  fullest 
possible  extent  for  the  production  of  petroleum  or  coal  oil."  On  the 
contrary,  we  find  in  June,  1869,  the  work  abandoned,  the  defendants 
deeply  in  debt,  their  treasury  empty,  and  their  engineer  deserting 
them  because  his  wages  remained  unpaid.  We  find  the  desperate 
expedient  suggested  of  paying  the  workmen  in  stock  of  the  company. 
We  find  that  thereafter,  and  up  to  November,  1869,  the  same  condition 
of  affairs,  as  alleged  in  the  supplemental  petition.  Indeed,  we  gather 
from  the  whole  record  that  the  search  for  petroleum  in  this  instance, 
as  in  thousands  of  others,  was  a  failure^  and  was  abandoned  by  the 
defendants;  who  devoted  their  energies,  thenceforward,  to  an 
endeavor  to  procure  some  means,  not  for  the  further  search  for  petro- 
leum, but  for  the  mining  of  the  sulphur,  to  which  they  claimed  a 
right. 

Upon  this  state  of  facts,  what  is  the  legal  result  ?  In  interpreting  the 
agreements  of  October  5,  1865  and  January  4,  1867,  we  must  follow 
the  familiar  rule  of  construing  the  clauses  together,  giving  to  eacli  the 
sense  which  results  from  the  whole  instrument.  Domat,  p.  1,  b.  1, 
1 1,  $  2;  C.  C.  1950.  We  find  the  first  agreement  twofold — a  right  to 
mine  for  petroleum  and  similar  products  (and  whether  this  included 
the  right  to  mine  for  sulphur  we  are  not  called  on  to  determine),  and, 
in  the  event  of  successful  mining,  a  right  for  ten  years  from  the  date  of 
the  agreement  to  one-half  the  gross  product.  The  tenth  article  of  the 
agreement,  which  we  have  quoted^  repels  the  idea  of  an  absolute, 
anconditional  lease  of  the  property  for  ten  years.  On  the  contrary,  if 
the  search  for  petroleum  was  unsuccessful  up  to  December  31, 1866,  all 
the  rights  of  the  party  of  the  second  part  were  to  cease;  and  they  did 
cease,  for  the  search  up  to  that  time  was  unsuccessful.  If  on  the  first 
January,  1867,  the  plaintiff  had  demanded  possession  of  their  lands, 
it  can  hardly  be  imagined  that  the  defendants  would  have  resisted  the 
demand,  or  would  have  claimed  that  they  must  first  be  put  in  mora. 
Defendants  are  put  in  default  by  demanding  tliat  they  do  something 
that  in  a  legal  sense  they  ought  to  do,  and  can  do. 

Now,  on  the  fourth  ot  January,  1867,  another  agreement  is  mac!e, 
the  important  clauses  of  which  we  have  quoted.  By  this  the  plaintiff' 
entered  into  two  obligations — the  one  absolute,  the  other  conditional. 
They  said,  in  effect,  to  the  defendants  :  '*  The  agreement  with  Mallet, 
of  which  ^ou  are  transferrees,  is  forfeited,  but  we  now  promise  to 
waive  that  forfeiture.  Up  to  the  thirty-first  of  December,  1868,  the 
vvaiver  is  absolute.    But,  beyond  that  time,  we  will  create  a  cpi^di- 
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tioDal  obligation,  its  condition  shall  be  enspensive,  and,  bo  far  as  yoa  are 
concerned,  potestative.  We  agree  not  to  do  sl  certain  thing,  provided 
you  do  something  which  lies  entirely  in  your  volition.  If  you  \nll 
continue,  unremittingly,  to  mine  for  petroleum,  we  will  refrain  from 
declaring  a  forfeiture  which  already  exists.^'  This  construction 
disposes,  at  once,  iu  the  negative,  of  the  question  whether  a  formal 
putting  in  default  was  necessary.  We  must  distinguish  in  this  regard 
between  a  inodus  and  a  condition  proper.  The  former  is  obligatory, 
and  if  the  party  bound  is  passively  violating  his  obligation  he  must  be 
put  in  default.  But  the  condition  in  this  case,  at  once  suspensive  and 
potestative,  is  one  whose  accomplishment  depends  on  personal  choice, 
and  the  party  on  whom  it  is  imposed  is  free  to  accomplish  it  or  not. 
**  Je  vous  donne  le  fonds  cornelien,  si  vous  faites  telle  chose  ^  voila 
une  condition.  Je  vous  donne  lo  ibnds  cornelien,  5.  la  charge  par  vous 
de  faire  telle  chose ;  voil^  un  mode,  parce  que  la  charge  qui  vous  est 
impost  ne  suspend  ni  ne  retarde  I'ezccution  de  notre  convention,  et 
que  son  inex6cution,  de  votre  part,  doit  scule  entratner  sa  rdsolution. 
C'est  bien  Ik  le  caractdre  essentiel  qui  distingue  le  mode  de  la  condition 
suspensive,  dont  il  se  separe  par  les  caracteres  de  la  condition  resolu- 
toire,  et  encore  par  ceux  qui  lui  sont  propres.  Dans  les  conditions 
dont  Paccomplissement  depend  d'un  fait  personnel,  cclui  d  qui  il  est 
impost  est  libre  de  Paccomplir  ou  non."  ♦  *  ♦  "  Le  mode, 
an  contraire,  est  une  chose,  ou  nn  fait,  stipule  pour  soi-m6me,  ou  pour 
autrui,  ohligatoire  et  payable.^*  Larombi6re,  Obligations,  vol.  2,  pp. 
G  and  7. 

It  would  in  this  case,  therefore,  have  been  a  vain  thing  for  the 
plaintiffs  to  have  demanded  from  the  defendants  the  doing  of  something 
they  were  under  no  obligation  to  do,  and  the  putting  in  mora  was 
unnecessary,  or,  rather,  legally,  impossible. 

We  are  constrained  therefore,  to  conclude  that  the  plaintiffs  are 
entitled  to  the  possession  of  the  lands.  It  is  therefore  ordered  that  tlie 
judgment  appealed  from  be  avoided  and  reversed,  and  that  the  plain- 
tiffs have  judgment  as  prayed  for,  for  possession  of  the  lands  described 
in  their  petition,  tliat  a  writ  of  possession  issue  in  due  time  therefor^ 
and  that  the  defendants  pay  the  costs  of  both  courts. 
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No.  2662.— A.  H.  D'Meza  v,  L.  F.  Generes  et  cL 

A  mortgage  may  be  given  to  aecure  a  debt  that  has  no  legal  existence  at  iti  date,  as  well  as  to 
secure  a  lean  that  is  to  be  obtained  in  the  future  on  the  fklth  of  it<i  security.  In  this  oase  the 
loaii  was  not  made  until  more  than  two  years  had  elapsed  from  the  date  of  the  mortgage. 
Held^That  the  loan  having  been  made  on  the  faith  of  the  security  of  the  mortgage,  ii  was 
binditg  on  the  proptity  mortgaged  to  the  trxtont  of  the  amount  loaned  fh)m  the  dato  of  the 
loan. 

Subflequcmt  mortgagees  have  the  right  to  dispute  tho*\  alldity  and  amount  of  any  prior  mortgage. 

If  the  validity  of  a  mortgage  has  been  attacked  by  a  subsequent  mortgagee,  the  party  against 
whom  the  attack  is  made,  n.ust  be  ^«.rmltted  to  show,  by  evidence,  its  real  character  and 
consideration. 

An  injunction  by  a  subsequent  mortgagee,  rostraining  the  purchaser  ircm  settling  with  the  prior 
mortgagee,  is  not  a  casj  wht;i*c  a  judgment  has  been  cnj:>ined,  and  no  damages  will  be 
allowed. 

APPEAL  from  Seventh  District  Court,  parish  of  Orleans.  CollenSj  J. 
Saucier  (£•  Michinard,  for  plaintiff  and  appellant.  C,  Dufour^  for 
defendants  and  appellees. 

Howe,  J.  The  contest  in  this  case  is  between  the  plaintiff,  a 
judicial  mortgagee,  whoso  judgment  was  rendered  upon  a  claim 
originating  in  1867,  and  was  recorded  November  26,  1869,  and  the 
defendant,  Generes,  a  conventional  mortgagee,  wliose  mortgage  was 
executed  and  recorded  in  the  year  1862.  Tlie  allegation,  upon  which 
the  plaintiff  attacked  the  security  of  Generis  was,  that  the  considera- 
tion of  the  mortgage  given  to  the  latter  was  illegal,  and  contrary  to 
public,  policy  J  being  a  loan  by  Generis  to  Beverly,  the  common  debtor, 
of  $8000  in  Confederate  treasury  notes.  This  allegation  was  not 
established,  but,  on  tho  contrary,  disproved.  It  appears,  however, 
fi*om  the  evidence,  that  on  the  twelfth  of  May,  1862,  Beverly  made  his 
note  for  $8000,  to  his  own  order,  and  indorsed  in  blank,  an.d  delivered 
it  to  Generes,  and  on  the  same  day  executed  his  mortgage  in  favor  of 
Generes  on  the  property  whose  proceeds  are  here  in  dispute.  The 
mortgage  recites  that  Beverly  is  justly  indebted  to  the  mortgagee  **for 
money  to  him  lent  in  the  presence  of  the  notary  and  witnesses ;''  but  it 
appears  that  no  money  was  loaned  at  that  time.  On  the  twenty-fifth 
of  July,  1864,  the  following  memorandum  appears  to  have  been  written 
on  the  back  of  the  note :  '^  This  note  is  reduced  by  partial  payment 
to  the  sum  of  $3000,  payment  whereof  is  extended  for  two  years  from 
this  da}',  the  interest  for  one  year  having  been  paid  in  advance,  and 
interest  for  the  second  year  payable  at  the  expiration  of  the  first  year." 

The  explanation  of  this  memorandum  appears  to  be  that,  on  the 
twenty -fifth  of  July,  1864,  Gen^r^s  did  actually  loan  to  Beverly,  upon 
the  security  of  the  note  and  mortgage,  the  sum  of  $3000  in  United 
States  treasury  notes.  The  judge  a  quo,  in  his  opinion,  says  upon 
these  questions : 

''  I  find  that  the  note,  the  act  and  the  memorandum  ai*e,  all  three, 
false. 

"i^r^t—Beverly  did  not  receive,  on  tho  twelfth  of  May,  1862,  any 
value  for  the  note. 
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*'  Second— Oteu^Ths  did  not  lend  him  ^8000  (not  even  a  dollar)  in 
presence  of  the  notary;  and 

'^  Third — The  note  was  not  reduced  by  partial  payments  on  the 
twenty-fifth  of  July,  1864;  for,  instead  of  being  reduced  from  some- 
thing to  less,  it  was  on  that  day  raised  from  nothing  to  something;: 
from  zero  to  $9000;  the  very  reverse  of  what  the  memorandum  states; 

''  The  true  fact,  favorable  to  Gen^r^s,  which  commands  attention  and 
regard,  is,  that  there  was,  indeed,  a  loan  actually  made  by  him  to 
Beverly  on  the  twenty-fifth  of  July,  1864,  and  that  this  loan  was  mauc 
on  the  security  resulting  from  the  mortgage  act  and  note  created  May 
12,  1862.  A  reliance  on  this  security  was  expressly  extended  and 
contemplated.  This  security  was  the  real  consideration  that  induced 
Gen^r^s  to  make  the  loan,  and  it  is  therefore  certainly  equitable  that 
to  the  extent  of  the  actual  loan,  Gcndr^s  should  have  the  benefit  of 
this  security." 

Upon  the  authority  of  the  case  of  Pickersgill  r.  Brown,  7  An.  297, 
the  judge  a  quo  then  proceeded  to  give  judgment,  dismissing  the 
plaintiff's  demand  and  maintaining  the  mortgage  in  favor  of  Gen^res 
for  the  sum  of  three  thousand  dollars,  with  interest  from  July  25, 1865. 

The  plaintiff,  who  has  appealed,  contends,  with  much  earnestness, 
that  the  mortgage  of  Generes  had  no  legal  basis,  there  being  at  the  time 
of  its  execution  ^'no  legal  obligation,  no  vinculum  juris,  whose  perform- 
ance was  to  be  secured."  This  point  was  fully  discussed  in  the  case  ol 
Pickersgill  v.  Brown,  and  upon  the  same  authorities  cited  by  plaintiff. 
And  this  case  is  more  free  from  doubt  tlurn  that.  In  that  case  the  court 
decided  that  the  priority  of  Brown  related  back  to  the  date  of  record  of 
the  mortgage.  In  this  case  it  is  not  necessary  to  go  to  that  extent.  It  Is 
enough  to  say  that  it  appears  from  the  record,  as  a  whole,  that  Beverly 
made  his  note  and  mortgage  in  1862 ;  that  he  delivered  the  note  to 
Gen^r^s  for  negotiation;  that  in  July,  1864,  three  years  before  the 
plaintiff  became  a  creditor  of  Beverly  and  five  years  before  he  became 
a  mortgagee.  Generis,  on  the  faith  and  security  of  the  note  and  mort- 
gage, loaned  the  sum  of  three  thousand  doUara  in  lawful  money. 
Here  was  an  obligation;  surely ;  and  Generes  is  protected  for  all  ho 
demands,  even  if  we  should  admit  that  the  mortgage  had  rank  only 
from  the  twenty-fifth  July,  1864,  the  date  of  the  actual  loan  thereon , 
and  we  do  not  perceive  that  the  plaintiff,  who  chose  to  loan  Beverly 
money  three  years  after,  has  any  reason  to  complain  of  this  priority. 

The  plaintiff  reserved  a  bill  of  exceptions  to  the  ruling  of  the  court 
a  qtia  in  permitting  evidence  of  the  real  intent  and  consideration  of 
the  mortgage.  The  court  did  not  err.  The  plaintiff  himself  provoked 
the  inquiry,  and  can  not  object  to  its  being  pushed  to  the  extent  of 
finding  out  the  real  truth. 

The  reality  of  the  act  and  mortgage  were  attacked  by  one  not  a 
party  to  it,  and  the  contest  was  not  between  the  contracting  parties. 
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The  plaintiff,  in  commenciog  this  actioD,  procured  an  injanction 
against  the  purchaser  of  the  property  to  restrain  him  from  settling 
with  Gen6r^8.  The  appellee  has  prayed  in  this  court  for  an  amend- 
ment of  the  judgment  so  as  to  decree  damages  and  counsel  fees.  This 
can  not  be  permitted.  It  is  not  a  case  where  a  judgment  has  been 
enjoined. 

For  the  reasons  given,  it  is  ordered  that  the  judgment  appealed 
from  be  affirmed,  with  cosU. 


No.  2681.— Liquidator  op  the  Clinton  and  Port  Hudson  Rail- 
road Company  v.  Samuel  Lee. 

A  judgment  ordering  the  liquidator  of  the  Clinton  and  Port  Hndaon  Railroad  Company,  an 
maolrent  corporation,  to  coUeoti  forthwith,  aulBcient  Ainda  to  pay  the  crecliton  aud  bond- 
holders ot  the  eorporation,  ia  not  a  moneyed  Judgment  and  ia  not  preeoribcd  by  the  lipto 
of  ten  years  without  reinscription  or  reviTaL 

A  oomjizamise  entered  into  between  the  liquidator  of  the  Clhiton  and  Port  Hudson  Railroad 
Company  and  the  State,  a  creditor  and  bondholder,  under  the  authority  of  an  act  of  the 
Leglalatnre,  whereby  the  State  agreed  to  take  ten  oentv  on  the  dollar,  is  not  binding  on  tho 
other  creditora  and  bondholders  of  the  corporation,  and  the  liquidator  can  not  aet  up  in 
lar  to  the  right  of  other  creditors  to  reoover,  that  he  has  entered  Into  a  compromise  with 
the  Ssat}  at  ten  cents  on  the  doUar. 

The  flMt  that  the  State  has  seen  proper  to  compromise  her  diim  against  the  company,  with  the 
stocfcholderB,  at  ten  cents  on  the  dollar,  furnishes  no  reason  why  the  other  creditors  should 
be  barred  from  coUeotIng  the  whole  amount  at  their  claims. 

The  cancellation  of  the  mortgage,  as  follows,  **thls  mortgage  has  been  canceled  on  the 
original  by  the  receipt  of  Oharles  McYea,  liquidator,  as  flar  as  the  State  ia  concerned,"  is 
not  a  cancelUtton  of  the  mortgage  as  to  other  croditors.  In  making  such  inscription  en 
the  Jaoe  of  the  mortgage,  the  liquidator  acted  only  on  behalf  of  the  State,  und^ff  a  special 
•tatixte,  and  his  act  did  not  affect  the  other  mortgage  creditors  of  the  insolvent  corporatl .  n,. 
whom  he  did  not  represent 

APPEAL  from  the  Fifth  District  Court,  parish  of  East  Feliciana. 
Posey,  J.  McVea  <&  Kilhourne,  for  plaintiff  and  appellant.  Muse 
<£  Philips  and  Cross  <&  Hardee,  for  defendant  and  appellee. 

WrrT,  J.  This  is  a  suit  to  collect  $21,200  on  a  mortgage  given  by 
the  defendant  to  secure  two  hundred  aud  twelve  shares  of  stock 
sabscribed  by  him  to  the  Clinton  and  Port  Hudson  Railroad  Company, 
as  well  as  to  secure  the  pa^^ment  of  any  loans  effected  or  to  be  effected 
by  said  company,  as  contemplated  in  its  original  charter,  and  also  by 
the  act  amending  the  same,  approved  fifteenth  February,  1837. 

The  defendant  excepted  to  the  action,  on  the  ground  that  the 
liquidator  had  entered  into  an  arrangement  with  him,  pursuant  to  the 
act  of  1858,  in  which  he  received  ten  per  cent,  of  the  amount  of  hi* 
subscription  of  stock  in  i)ayment  ot  the  mortgage,  and  that  said 
liquidator  canceled  the  same,  w^hereby  he  is  estopped  and  absolutely 
barred  from  instituting  this  demand  on  the  same  mortgage. 

He  also  excepted  on  the  ground  that,  under  the  acts  of  the  Legis- 
lature providing  for  the  appointment  of  a  liquidator  of  the  Clinton 
and  Port  Hndson  Bailroad  Company,  the  power  of  the  liquidator 
extends  to  the  collection  of  the  assets  and  subscriptions  of  stock  only 
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for  the  payment  of  the  debts  of  the  corporation ;  that  there  are  now 
no  debts  to  be  paid;  that  the  judgment  in  suit  No.  1169,  entitled 
Gas  Light  Company  v.  Haynes,  Liquidator,  by  virtue  of  wliich  said 
<^ompany  claims  to  be  a  creditor,  has  long  since  been  prescribed,  more 
than  ten  years  having  elapsed  since  its  rendition,  and  no  revival 
thereof  being  made,  according  to  law. 

The  exception  was  sustained  by  the  court  and  plaintiflTs  demand  was 
dismissed,  on  the  ground  that  there  are  no  debts  due  by  the  insolvent 
corporation,  in  the  opinion  of  the  court,  the  judgment  in  the  suit  styled 
New  Orleans  Gas  Light  Company  t\  B.  Haynes,  Liquidator,  being 
prescribed. 
The  plaintiff  has  appealed. 

We  can  not  concur  in  the  opinion  arrived  at  by  the  learned  judge. 
The  act  of  1853  makes  the  prescription  of  ten  years  applicable  to 
judgments  for  money,  and  provides  the  only  means  by  wliich  tlieir 
extinguishment  from  that  cause  can  be  averted. 

The  characteristics  of  a  money  judgment  may  bo  ascertained  ivnui 
article  ^89  of  the  Civil  Code  and  articles  628  and  041  of  the  Code  of 
Practice.  Tested  by  these,  we  do  not  think  the  judgment  entitled 
TJie  Gas  Light  Company  r.  B.  Haynes,  Liquidator,  is  a  money  judg- 
ment. Tiiat  judgment  is  for  no  specific  sum  in  money,  it  simply  orders 
the  liquidator  to  recognize  the  bonds  and  coupons  held  by  the  plaintiff 
therein  and  to  proceed  forthwith  '*  to  collect  of  said  mortgage  stock- 
holders and  their  legal  representatives'*  sufficient  funds  to  pay  the 
plaintiff  therein  and  the  other  bondholders. 

This  is  not  such  a  judgment  as  would  create  a  judicial  mortgage  o* 
l>eing  recorded  in  the  mortgage  ofdce,  nor  is  it  a  judgment  for  a  sum 
of  money  entitling  the  party  in  whose  favor  it  was  rendered  to  the 
writ  oi  fieri  facias  J  it  simply  directs  that  certain  things  shall  be  done. 
C.  P.  G28. 

In  reference  to  the  plea  of  estoppel  urged  in  tbis  case,  wo  can  not 
agree  with  tho  counsel  of  the  defendaut« 

The  transaction  or  compromise  of  the  claim  of  the  State  made  with 
the  defendant  by  the  liquidator,  pursuant  to  the  act  of  1858,  only  bars 
him  from  enforcing  the  mortgage  to  raise  funds  to  pay  the  State,  it 
does  not  affect  the  other  creditors  of  the  insolvent  corporation,  nor 
does  it  estop  the  liquidator  Irom  pursuing  the  subscriber  of  stock  on 
their  mortgages,  for  the  purpose  of  raising  funds  for  the  payiQent  ot 
the  other  creditors. 

Because  the  Slate  saw  fit  to  compromise  ner  claim  for  ten  cents  on 
the  dollar  with  the  stockholders,  and  because  the  plaintiff  carried  out 
that  agreement  for  the  State,  as  was  his  duty  under  the  act  of  1858,  Ih 
no  reason  why  the  plaintiff  should  be  barred  from  collecting  funds 
irom  the  subscribers  of  stock  to  pay  the  Gas  Light  Company,  as 
ordered  by  the  court 
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By  the  act  of  the  ninth  of  March,  1858,  the  State  only  undertook  to 
compromise  her  own  claim,  leaving  unimpaired  the  rights  of  all  the 
other  creditors.  Had  she  undertaken  to  adjust  their  rights  in  the 
premises  it  could  not  have  produced  any  legal  or  binding  effect 
upon  them. 

The  mortgage  was  not  canceled  as  alleged  by  the  defendant.  We 
fiod  in  the  record  this  indorsement  on  the  recorded  mortgage :  ^'  This 
mortgage  has  been  canceled  on  the  original  by  the  receipt  of  Charles 
McYca,  liquidator,  as  far  as  the  State  is  concerned.*'         »         «         « 

In  making  the  compromise  and  in  making  the  inscription  above 
quoted  on  the  face  of  the  mortgage,  Charles  McYea  acted  only  in 
behalf  of  the  State,  under  a  special  statute.  He  did  not  represent  the 
other  creditors  of  tlie  insolvent  corporation,  and  his  act,  as  to 
them,  has  not  the  force  of  the  thing  adjudged;  it  does  not  estop 
him  from  collecting  funds  on  the  stock  mortgages  to  pay  the  Gas 
Light  Company. 

It  is  therefore  ordered  that  the  judgment  dismissing  plaintiff's 
demand  in  the  exception  of  the  defendant  be  avoided  and  annulled, 
and  it  is  ordered  that  this  case  be  remanded  to  be  preceded  in  accotd- 
ing  to  law,  and  that  appellee  pay  costs  of  appeal. 

Rehearing  refusod. 


No.  2689.— S.  D.  Moore  v,  W.  Mayo  Gray. 

The  prlviVge  of  the  lessor  en  the  crop  mada  on  the  plantailon  for  the  year,  and  that  of  Uio 
fomisher  of  supplies  t^  nuke  the  crop  are  ccncuirent. 

Before  the  passage  of  the  sett  f  1867,  the  laborers  on  the  pltntatlon  had  n  »  privilego  on  the 
cro.)  to  accnre  their  wages,  no,  in  this  case,  when  th  ■  crop  was  made  in  the  year  1866,  nf> 
Hon  or  privilege  can  bo  set  np  on  the  crop  or  its  proceeds  by  the  laborers  who  mado  it. 

The  lien  of  the  laborers  who  haTo  made  the  crop  under  contract  for  a  portion  thereof,  is 
inferior,  in  rank,  to  that  of  the  lessor  and  the  lurnisher  of  sappiios. 

la  tblfl  case  the  planter  had  to  his  credit  oxi  the  books  of  his  merchant  a  certain  amotmt  of 
money,  lie  pnrchssed  his  supplies  or  the  p  antation  from  the  merchant,  with  other  articles 
of  merchandise  not  entitled  to  a  privilege.  On  trial  the  Judge  a  quo  instructed  the  Jury  to 
impute  this  credit  to  that  portion  of  the  account  tf  the  planter  which  was  privileged. 
deld'That  the  Judgo  erred;  that  the  moment  the  d>;bt  reached  the  amount  of  tho  credit, 
compensation  took  place;  that  by  operation  of  law  the  credit  became  extinguished,  regard- 
less of  the  question  of  privilege. 

APPEAL  fn)m  the  Fifth  District  Court,  parish  of  East  Feliciana. 
Fasetf,  J.  Cross  cfc  Hardee  and  Bace,  Foster  and  E,  T,  Merricky 
&)r  plaintiffs  and  appellants.  D.  J.  Wedge  and  Kernan  d;  Lyons,  for 
iiitcrvcuors  and  appellants.  McVea  d;  Hunter,  for  Mrs.  Atkinson, 
intervcnor  and  appellee. 

Wtly,  J.    Tliis  is  a  contest  between  the  furnisher  of  supplies,  tho 

lessor,  and  the  laborers  for  fourteen  bales  of  cotton,  seized  as  tho 

property  of  tho  defendant,  raised  upon  the  plantation  leased  by  him 

from  Mi-s.  Atkinson,  in  tho  year,  1866. 

Plaintiff  sued  the  defendant  for  supplies  furnished  him  to  work  the 
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plantation,  amounting  to  $1691  69,  on  \rliich  payments  wer^made^ 
leaving  a  cash  balance  of  $1280  69,  and  he  Bequestered  tbe  fourtoen 
bales  of  cotton  found  on  the  premises. 

Mrs.  Atkinson  intervened,  claiming  the  amount  of  rent  duo  her  for 
the  lease  of  the  plantation  and  her  privilege  on  the  crop. 

The  freedmen  who  cultivated  the  crop  or  irho  worked  tbo  plantation^ 
also  intervened,  claiming  that  under  the  contract  by  which  they  were 
employed  by  the  defendant,  Gray,  as  laborers  on  the  plantation  that 
year,  (1866),  they  were  to  bo  supplied  with  clothes  and  rations  and 
were  to  receive  one-fourth  the  crops  of  cotton,  com  and  iK>tatoes 
mised  on  the  place  by  their  labor. 

The  case  was  tried  by  a  jury,  and  on  their  verdict  judgment  was 
rendered  for  plaintiff  for  $1280  69  and  interest,  with  a  privilege  a» 
furnisher  of  supplies  for  $558  34  on  the  fourteen  bales  of  cotton  seiied ; 
and  also  in  favor  of  tho  intervener,  Mrs.  Atkinson,  for  $1780  00  aad 
interest,  with  lessor^s  privilege  on  the  cotton  seized;  it  was.  aUo 
ordered  that  the  two  privileges  named  be  conouvront;  and  it  was 
further  ordeied  that  the  demand  of  the  laborers  be  rejected. 

The  plaintiff  and  the  laborers  appealed. 

An  examination  of  this  case  leads  us  to  the  coneliisiott  that  thoro  is 
no  error  in  the  judgment,  except  as  to  the  amount  of  plaintiff's  privi- 
lege. We  find  the  following  stipulation  in  the  contract  between  the 
laborers  and  the  defendant,  upon  which  they  base  tlicir  rights :  '<  The 
party  of  the  first  part  agrees  to  fuiiiish  rations  to  his  employes  for  the 
year  at  the  rate  of  four  pounds  of  pork  and  one  peck  of  meal  to  each 
effective  hand,  weekly,  and  also  to  supply  them  with  sucli  clotliing  as 
is  necessary  during  said  year;  and,  furthermore,  he  agrees  to  give 
them  the  one-fourth  of  tlie  net  proceeds  of  the  cotton,  and  one-fourth 
of  the  corn  and  potatoes  raised  on  said  plantation  after  tho  whole  ot 
tlie  crops  are  gathered." 

From  this  clause  of  the  contract  it  is  evident  that  the  laborers  might 
take  a  share  (one-fourth)  of  the  corn  and  potatoes,  in  kind,  but  they 
could  nou  do  so  out  of  the  cotton.  They  could  not  take  a  share  of  the 
cotton ;  they  were  only  to  have  a  share  (one-fourth)  of  the  net  proceeds 
of  the  cotton  in  remunes^^ion  for  their  services. 

Now  it  matters  not  what  position  tho  laborers  take,  whether  they 
claim  tlie  cotton  as  partners,  or  whether  they  claim  one-fourth  of  its 
net  proceeds  as  their  wages ;  in  either  case  their  claims  must  yield  to 
thoso  of  the  lessor  and  the  furnisher  of  supplies  who  have  lions  on  tbe 
cotton  produced. 

If  they  set  up  a  claim  on  the  cotton  for  their  hire,  it  can  not  avail 
tbem,  because  they  had  no  lien  on  the  crop  for  their  wages  at  tiie  time 
their  contract  of  hire  was  made,  which  was  in  March,  1860.  It  ww 
not  till  1867  that  an  act  was  passed  giving  the  laborers  a  lien  for  their 
wages  on  the  crops  produced  by  their  labor. 
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As  ordinary  creditors,  of  course,  they  can  not  comx)ete  \rith  the 
privilege  creditors  in  this  case.  If  their  claims  are  based  on  a  part- 
ner^ip,  their  rights  to  a  share  of  the  cotton  mnst  yield  to  the  privi- 
lege of  the  plaintiff  who  famished  the  supplies  to  produce  it,  and  also 
to  the  intervenor,  Mrs.  Atkinson,  who,  as  lessor,  has  both  a  privi- 
lege and  pledge  upon  the  products  of  her  plantation  leased  by  the 
defendant. 

It  matters  not  what  partition  the  joint  owners  may  have  made  of  the 
products,  the  lien  of  the  lessor  remained  upon  them  as  long  as  they 
remained  upon  the  premises,  and  the  lien  of  the  furnisher  of  supplies 
also  remained  upon  them,  whether  held  in  iudi vision  or  whether 
divided  among  the  partners. 

The  attempted  seizure  of  the  cotton  by  the  agent  of  the  freedmen's 
bureau,  alter  it  had  been  sequestered  by  the  plaintiff,  in  no  manner 
affected  the  legal  rights  of  the  parties.  That  seizure  was  released,  and 
the  laborers  came,  as  interveners,  into  this  case  to  assert  their  legal 
rights,  which,  they  contend,  are  superior  to  those  of  their  competitors^ 
bat  which,  we  think,  they  have  failed  to  establish.^ 

The  complaint  of  non-joinder  of  all  the  laborers  who  were  joints 
obligors  in  the  contract  with  the  defendant,  comes  too  late ;  it  should 
have  been  pleaded  in  limine  litis. 

As  to  the  amount  for  which  the  plaintiff  was  adjudged  a  privilege 
creditor,  we  think  there  is  error.  He  had  judgment  for  $1280  GO,  with 
the  privilege  of  a  furnisher  of  supplies  for  8558  34  thereof,  on  the 
cotton  seized.  An  examination  of  the  account  satisfies  us  that  about 
two-thirds  of  the  items  thereof  may  be  considered  as  plantation 
supplies.  According  to  our  estimate,  the  plaintiff  should  have  a  privi- 
lege on  the  cotton  for  $853  33^  of  his  claim. 

The  instruction  of  the  judge  to  the  jury  which  was  excepted  to,  viz : 
that  they  should  impute  the  8400  00  credit  to  the  part  of  the  account 
which  had  a  privilege  on  the  crop,  we  think  erroneous.  The  credit  was 
given  before  the  account  was  made,  and  the  moment  the  defendant 
became  indebted  to  the  plaintiff  to  the  amount  of  the  credit,  compen- 
sation took  place — it  matters  not  whether  the  debt  was  a  privilege  one 
upon  the  cotton  or  not.  The  question  of  imputation  of  payment  is 
not  in  the  case.  There  was  no  payment  of  a  debt  made  by  the  defend- 
ant j  he  simply  had  to  his  credit  on  the  books  of  the  plaintiff,  $400  00 
before  he  owed  him  -,  when  he  boeaine  indebted  $400  00,  the  credit,  at 
once,  by  operation  of  law,  became  extinguished,  regardless  of  the 
qnestioti  of  privilege.  In  other  respects  wo  think  the  judgment 
correct. 

It  is  therefore  ordered  that  that  part  of  the  judgment  allowing  the 
pkintiff  the  privilege  of  a  furnisher  of  supplies  for  the  amount  of 
$558  34  be  amended  so  as  to  amount  to  $353  331,  and,  as  tha» 
amended,  that  the  judgment  be  affirmed  with  costs. 
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No.  2234.— M.  Pesant  t\  H.  G.  Heartt. 

'  a»   m  If  the  plaintilTg  df^mand  is  Isaa  thsn  five  hundred  doIUn,  but  the  r^onventloiial  demand  of  tlio 

U    agfll  de  endant  is  above  that  amount,  the  Supreme  Couit  will  only  notice  the  appeal  in  so  far  as 

^   299  it  affects  the  reoouvontional  demand. 

-^^_,^^  A  leasee,  leoeiving  iho  premises  in  good  order,  is  authorized  to  mi^e  tho  Decesaazy  repairs  to 

IM  t^l  ^^^  them  ia  that  cjnditioo,  and  deduct  the  coat  Irom  the  reut,  and  his  omission  so  to  do 

117  iSff  '^^  ^^^  authorize  a  claim  for  dima;jes,  co  Img  ao  the  rent  due  ia  suAcient  to  deftaj  tlie 

-— '  expenses  of  making  the  repiirs. 

A  suit  to  eject  a  tenant  and  recover  pcsFeiision  of  the  leased  promises.  Is  a  summary  proceed- 
ing, and  a  Jury  trial  is  not  alowed  in  such  a  case,  unless  by  express  provlsionc. 

APPEAL  from  the  Fourtli  District  Court,  for  the  parish  of  Orleans. 
T1i6ardy  J.    Breaux  &  Fenner,  for  plaintiff  and  appcHce.    Brice  <£• 
Miicliell,  for  defendant  and  appellant. 

Howell,  J.  In  this  appeal,  two  suits  are  consolidated.  The  first  is 
for  four  months'  rent,  at  §100  per  month,  in  which  defendant  sets  up  a 
plea  in  reconvention  for  repairs,  amounting  to  $125,  and  $788  for  loss 
and  damages  resulting,  as  alleged,  from  the  loss  of  a  subtenant,  ivho 
left  tho  part  of  the  premises  rented  to  him  on  account  of  its  untenant- 
able condition. 

We  can  consider  only  the  api>eal  on  the  reconventional  demand : 
plaintiff's  claim  being  for  less  than  five  hundred  dollars.  ^3  K.  387;  10 
438;  11  R.  125  C  An.  579. 

An  examination  of  the  evidence  does  not  convince  us  that  the  judge 
«  qxio  erred  in  rejecting  this  demand.  The  written  lease,  signed  on  the 
sixteenth  of  October,  1807  (the  mouth  in  which  the  repairs  were  made), 
stipulates  that  the  premises  are  in  good  order,  and  the  lessee  agrees  to 
keep  them  so  during  the  term  of  the  lease.  This  is  corroborated  by 
other  evidence,  from  which  it  appears  the  pi  ice  was  fixed  with  refer- 
ence to  the  intention  of  the  lessee  to  make  repairs  at  his  own  expense, 
and  for  his  convenience.  He  also  paid  several  months*  rent  after  this, 
without  claiming  a  deduction  for  said  repairs,  and  he  never  made  such 
a  claim  until  the  institution  of  this  suit,  in  January,  1869,  some  foar- 
teen  or  fifteen  months  after  tho  repairs  were  made.  But  if  it  were  not 
so,  ho  would  not  be  justified  in  perpetually  refusing  to  pay  any  rent. 
Articles  26G3, 2664,  C.  C,  regulate  this  subject.  The  latter  provides  that, 
if  the  lessor  refuses  to  make  the  necessary  repairs  as  required  by  tl&e 
former,  when  called  on  to  do  so,  the  lessee  may  himself  cause  them  to 
be  made,  and  deduct  the  price  from  the  rent,  on  proving  that  the 
repairs  were  indispensable,  and  that  the  price  which  he  has  paid  ^ras 
just  and  reasonable. 

The  otlier  item  of  the  demand  is  also  unsustained.  It  is  for  the  rent 
under  the  sublease,  from  the  first  of  November,  1[>68,  to  the  expirmtaon 
of  the  lease — first  of  November,  1869.  This  suit  was  brought  in  Jan* 
uary,  1869,  and  embraces  the  rent  for  the  four  preceding  months.  Xbe 
time  subsequent  could  form  no  element  of  damages  to  offset  the  ren^ 
of  those  months,  under  the  evidence.    But,  under  the  principle  above 
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cited,  the  omission  of  the  lessor  to  make  necessary  repairs  "will  not 
authorize  a  claim  for  damages,  where  the  rent  is  sufficient  to  enable  the 
tenant  to  make  them.  See  4  R.  429.  And^  furthermore,  the  district 
jadge  was  not  convinced  that  the  subtenant  left  on  account  of  the 
want  of  repairs. 

The  second  suit  was  filed  on  the  second  of  February,  1869,  and  is  for 
the  ejectment  of  the  tenant,  under  the  act  of  1855.  The  defense  is 
substantially  that  urged  to  the  claim  for  reut. 

The  first  question  is  presented  by  a  bill  of  exception«  taken  to  the 
raling  of  the  district  judge  in  refusing  the  defendant  a  trial  by  jury. 

The  judge  did  not  err.  The  act  of  1855  makes  this  a  very  summary 
proceeding,  and  requires  it  to  be  tried  at  all  times  by  preference,  after 
three  days'  notice.  In  summaiy  proceedings,  jury  trials  are  not  had^ 
unless  expressly  allowed. 

The  two  cases  were  tried  on  the  same  evidence,  and  the  result  in  the 
first,  necessarily  disposes  of  this.  There  being  no  legal  ground  for 
resisting  the  payment  of  the  rent  due,  it  follows  that  there  is  no  legal 
defense  to  the  demand  for  the  possession  of  the  leased  premises,  the 
contract  of  lease  being  violated  by  the  tenant. 

It  is  tlierefore  ordered  that  the  judgments  appealed  from  heroin  be 
affirmed,  with  costs. 


No.  2392.— J.  WooDBRiDGE  V.  U.  W.  Pope  et  al. 

T]i3  general  mo  is  that  a  tutor  can  not  transfer,  by  indorsement,  tho  promissory  nolos,  bfU^, 
or  other  paper  held  by  him  in  his  rcpr.'sentative  capacity,  except  by  the  adTlce  of  a  ftmiiy 
meeting ;  bnt  fuch  a  tronafsr.  >t  haa  boen  heUI,  is  not  an  absolute  nullity,  and  if  the  indorser 
frhowd  tb»t  the  transfer  was  made  in  the  mt  >ro8t  of  the  minor  in  whose  fiivor  the  rule  is 
made,  the  title  to  the  note  is  suAciently  established,  and  the  holder  may  recjvcr. 

The  tut^r  bos  no  legal  right  to  create  a  debt  against  the  minora,  or  their  estate,  wlihoat  Iho 
author .ty  of  the  judge  and  the  advice  of  a  family  meeting.  Nor  can  the  minors,  or  their 
cstaf  c.  be  held  Jiable  for  a  debt  created  by  the  sale  cf  property  to  tho  tatrlz  in  her  indlTidnai 
capacity. 

APPEAL  from  tho  Fifth  District  Court,  parish  of  East  Baton  Rouge. 
JPosdj,  J.  Samuel  P.  Greeucs  and  A.  8,  Herron,  for  plaintiff  and 
appellee.    Fuqua  <&  CallUamj  lov  defendants  and  appellants. 

LuDELiNG,  C.  J.  The  plaintiff  instituted  this  suit  against  C.  W.  Pope 
and  bis  wife,  Leonora  F.  Pope,  residents  of  tho  State  of  Mississippi,. 
and  Mrs.  C.  G.  Montgomery,  wife  of  P.  K.  Montgomery,  individually 
and  as  tutrix  of  her  minor  children  by  a  former  marriage,  in  solido,  for 
the  sum  of  one  thousand  six  hundred  and  eighty-six  dollars  and  forty 
cents,  evidenced  by  two  promissory  notes,  made  by  C.  W.  Pope,  in 
favor  of  Mrs.  Montgomery,  tutrix,  and  by  her  transferred  (through  an 
agent)  to  the  plaintiff,  in  the  settlement  of  a  debt  due  by  the  deceased 
Either  of  her  wards. 

C.  W.  Pope  and  his  wife  excepted  to  the  jurisdiction  of  the  courl 
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ratione  pereona*.  The  exception  was  snstained,  and  they  are  not  before 
•this  court. 

Mrs.  Montgomery,  also,  filed  an  exception,  alleging  tliat  on  the  face 
of  the  petition  it  appears  that  the  notes  in  salt  are  not  the  property 
of  the  plaintiff;  but  that  they  belong  to  the  minors,  represented  by 
her  as  tutrix. 

Thereupon  the  plaintiff  filed  an  amended  petition,  in  which  he  stated 
that  said  notes  were  given  in  part  to  represent  the  price  of  property 
sold  by  order  of  the  court  to  pay  debts  of  the  succession,  and  that  they 
-were  transfen^ed  to  him,  as  cash,  in  payment  of  acknowledged  claims 
which  he  had  against  the  succcssiou.  He  also  represented  that  the 
property,  sold  by  order  of  court  to  pa}'  debts  of  the  succession,  bad 
been  rctrocedcd  to  Mrs.  Montgomery  by  Pope,  the  purchaser,  because 
he  was  unable  to  pay  the  price,  and  tliat  in  tlie  act  of  retrocession, 
Mrs.  Montgomery  had  acknowledged  the  title  and  possession  of  those 
two  notes  to  be  in  the  plaintiff,  and  that  she  was  estopped  from  deny- 
ing plaintiff's  title ;  and  further,  that  the  debt  paid  by  the  transfer  of 
the  aforesaid  notes  was  a  community  debt,  for  which  the  community 
property  was  liable.  To  the  amended  petition  Mrs.  Montgomery  and 
her  cotutor  excepted,  on  the  grounds  that  the  allegations  of  the 
jimended  petition  were  inconsistent  with  those  of  the  original  petition, 
as  in  the  one  she  was  sued  individually  and  in  aolido  with  tlio  other 
<lefendants;  and  in  the  other  she  was  sued  only  in  her  fiduciary 
capacity;  they  praj-ed  to  have  the  amended  petition  dismissed,  or  to 
have  plaintiff  elect  whether  he  will  prosecute  his  claim  against  Mrs. 
Montgomery  personally  or  as  tutrix. 

On  the  trial  of  the  exception,  the  judge  ordered  that  tho  cxceptioii 
be  sustaiued  so  far  as  to  strike  out  tho  demand  against  Mrs.  Mout- 
gomeiy  personally.     In  this  ruling  tho  plaintiff  has  acquiesced. 

The  answer  of  Mrs.  Montgomery  denies  the  title  of  plaintiff  to  the 
note;  denies  the  authority  of  Seymour,  tho  agent,  to  transfer  them; 
denies  all  liability  to  plaintiff  on  the  notes ;  and  she  pleads,  in  recon- 
vention that  the  notes  belong  to  her  wards,  and  prays  for  judgment, 
ordering  them  to  be  delivered  to  her  as  tutrix.  Subsequently  the 
defendants  pleaded  the  prescription  of  five  years  against  the  plaintiff*^ 
demands. 

The  evidence  in  the  record  establishes  tho  following  facts: 

That  John  W.  Seymour  died  in  1859,  leaving  a  widow  (the  defendant) 
and  two  minor  children ;  that  the  estate  being  in  debt,  although  solvent, 
the  tutrix  applied  for  an  order  to  sell  property  of  the  succession  to  pay 
<lebts,  and  provoked  a  family  meeting  to  fix  the  terms  of  the  sale, 
which  the  family  meeting  did ;  that  at  the  probate  sale,  C.  W.  Pope 
became  the  purchaser,  paid  the  cash  installment,  and  gave  his  notes, 
secured  by  mortgage  on  the  property  sold,  payable  in  foar  ammal 
installments,  according  to  the  terms  of  the  sale;  and  that  two  ef  tlMse 
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notes  form  tAie  8nl]r)ect  of  this  litigation;  that  the  deceased  had  been 
the  agent  of  plaintiff  and  had  collected  rents,  for  which  he  had  not 
settled  at  tbeiieriod  of  his  death;  that  the  amotint  of  this  indebted- 
ness iras  fixed  by  arbitration,  at  a  sum  considerably  less  than  that 
claimed  by  plaintiff;  that  the  agent  of  the  tutrix  acknowledged  tlio 
muoant  thus  fixed  as  due  by  the  estate,  delivered  to  the  agent  of  the 
plaintiff  the  two  notes  in  suit,  in  part  payment,  and  subsequentlj',  on 
the  order  of  the  tutrix,  paid  four  hundred  dollars,  the  balance  of  the 
snm  fixed  by  the  arbitrators  as  the  amount  due  plaintiff  b\^  tlic 
deceased;  that  Pope  conveyed  the  property  to  his  wife,  as  a  datiou 
€npapement;  and  they,  being  unable  to  pay  the  price,  transferred  the 
prop€5rty  to  Mrs.  Montgomery,  who,  through  her  attorney,  accepted 
the  transfer,  gave  up  the  notes  of  Pope,  which  she  held,  and  assumed 
to  pay  the  two  notes  sued  on. 

The  first  question  for  solation,  is  the  right  of  the  tutrix  to  indorse 
over  to  the  plaintiff  the  notes  sued  on,  so  as  to  give  him  title  thereto. 

The  general  rule  is,  that  persons  acting  in  a  fiduciary  capacity',  such 
us  syndics,  executors,  tutors,  etc.,  have  no  right  to  tranfer,  by  indorse- 
ment, the  promissory  notes,  bills  and  other  paper  held  by  them  iu 
their  representative  capacity,  except  under  an  order  of  court,  and,  iu 
the  case  Of  tutors,  with  the  advice  of  a  family  meeting.  But  this,  like 
other  general  rules,  is  not  without  its  exceptions.  Thus  it  has  been 
held  that  such  a  transfer  is  not  an  absolute  nullity,  and  if  the  transfer 
be  made  in  the  interest  of  the  party,  in  whose  favor  the  restriction  or 
nde  is  made,  and  this  fact  be  proved  by  the  tranferree,  the  bona  fide 
ownership  is  established,  and  the  holder  may  recover  on  the  not<;. 
Nicholson,  syndic,  v.  Chapman,  I  An.  222;  McMasters  v,  Dunbar,  2 
An.  577;  10  An.  210. 

In  this  case,  we  have  seen  that  property  of  the  succession  wan 
ordered  to  be  sold,  with  advice  of  a  family  meeting,  to  pay  debts. 
Two  of  the  notes,  given  for  the  price  of  the  property,  were  used  as 
money  in  discharge  of  an  acknowledged  debt  of  the  succession.  We 
ean  see  nothing  in  this  adverse  to  the  interest  of  the  minors,  or  of  the 
succession.  It  is  unnecessary  to  notice  the  question  raised  about  t!ie 
authority  of  the  agent,  Seymour,  to  make  the  transfer  of  the  notes,  an 
his  act  was  ratified  by  the  tutrix,  wlio  gave  an  order  on  him  for  four 
hundred  dollars,  the  balance  due,  after  giving  the  two  notes.  Nor  is  it 
necessary  to  inquire  if  the  agent,  who  accepted  the  transfer  from  Poi)c 
and  wife,  for  Mrs.  Montgomery  had  authority  to  do  so,  for  she  has  been 
in  possession  of  the  property,  receiving  the  rents  and  revenues  thereof 
ever  since  the  transfer.        • 

We  find  that  the  note,  due  in  18G1,  for  $326  40,  was  prescribed  when 
this  sQit  was  instituted. 

We  ftlso find,  from  admissions  filed  in  this  court,  timt  the  mmtgage, 
Detained  to  secure  the  payment  of  the  note  tor  one  thousand  three 
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hundred  and  sixty  dollars,  has  not  been  roinscribed  since  1859,  < 
quently  it  has  percmpted. 

The  only  remaining  question  relates  to  the  liability  of  tho  tutrix  (« 
minors)  under  tlie  assumpsit  cf  Mrs.  Montgomery  in  the  act  froxa  Pope 
to  her. 

Tho  transfer  is  made  to  her  individually,  but  the  consideration  of  the 
transfer  of  the  property  is  stated  to  be  tho  delivery  of  the  notes  of  the 
purchaser,  Pope,  held  by  her  as  tutrix,  and  the  assumption  of  tiie  debt 
due  by  Pope  to  plaintiff  for  the  two  notes  held  by  him. 

As  tutrix  she  had  no  right  thus  to  create  a  debt  against  the  minors, 
even  if  we  admit  that  she  had  the  right  to  take  back  the  property  and 
give  up  the  notes,  as  slie  did,  without  the  authority  of  the  judge  and 
the  advice  of  a  family  meeting. 

We  are  inclined  to  regard  the  act  from  Pope  and  wife,  to  Mrs.  Mont- 
gomery, as  a  sale  of  the  property  to  her  individually^  and  we  are  oi 
opinion  that  the  minors  are  not  liable  in  any  manner  for  the  debts 
claimed  in  this  suit.  The  claim  against  Mrs.  Montgomery  personaUj 
having  been  dismissed,  on  exception,  and  acquiesced  in,  we  can  not 
pass  upon  her  liability. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the 
district  court  be  avoided  and  reversed,  and  tliat  the  plain tifiTs  demand 
be  rejected  with  costs  of  both  courts. 


No.  1072.— Joii!:  S.  Simonds  v,  Mrs.  Mary  Heinn— Jonx  Haeberle. 

Surety,  etc. 

In  this  case,  the  appellee  took  a  riile  on  tbe  app  lUrt,  to  tost  tho  tolvcrDcy  of  fbe  Burcly  on  fbe 
bond.  Tho  appellant,  88  Is  alleged,  fearing  that  he  ccn'-d  net  sQstain  the  sulvexicy  of  the 
surety.  abandon«'d  the  appeal.  Held— That  the  abandonment  of  tho  appeal  for  this  reaaoa 
did  not  release  the  surety  on  tho  bond. 

As  a  general  rule,  no  proceedings  can  be  had  against  tho  surety  on  an  appeal  bond,  if  (he  jkn 
/aria*  has  been  returned  int}  court  before  tho  return  day.  But  whore  the  return  cf  the 
sheritr  on  the  ^Tit  shows  that  demand  «  as  made  and  the  Judgment  debtor  had  gone  into 
bankruptcy,  thereby  putting  It  out  of  the  power  of  the  Judgment  creditor  to  pnnae  him  any 
fur.her  uuder  oxccution.  Ileld— That  the  liability  of  tho  surety  became  fixed  firom  that 
moment;  that  no  further  procioJing  under  execution  being  possible  against  the  Judgment 
debtor,  the  creditor  wae  at  liberty  to  proceed  by  rulo  against  the  surety  on  the  appeal  bond 

APPEAL  from  Fifth  District  Court,  parish  of  Orleans.  Leaumoniy  J- 
B.  Ugatif  for  plaintiff  and  appellee.    M.  Qrivoty  for  appellant. 

IIowE,  J.  John  Hacberle  has  appealed  from  a  judgment,  upon  a 
rule  condemning  him  as  surety  upon  tho  appeal  bond  of  Mrs.  Mary 
Heiun.    He  contests  his  liability  upon  three  grounds. 

First — Because  tho  plaintiff  took  a  rult  in  the  lower  court  to  set 
aside  the  appeal  of  Mrs.  Heinn,  on  the  ground  that  the  surety 
(Haebeile)  was  not  solvent,  and  caused  the  rule  to  be  continaed  until 
a  day  later  tban  the  return  day  of  tlie  appeal ;  and  that  Mrs.  Hemn, 
*'  fearful  of  not  establishing  tho  solvency  of  her  surety  failed  to  file  tlfee 
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record,'^  and  the  appeal  was  thus  abandoned.  He  contends  that  i& 
this  regard  the  plaintiff  committed  a  wrong  of  which  he  can  not  take 
ndyantage.  We  hardly  think  that  such  a  point  will  be  serionsly 
insisted  on.  The  proceeding  to  set  aside  the  appeal  had  been  prac- 
tieally  waived  by  the  continuance  complained  of,  and  if  the  appellant 
abandoned  her  appeal  through  fear  of  not  being  able  to  establish  the 
solvency  of  her  sorety,  the  consequences  of  such  unnecessary  alarm 
ooght  not  to  be  visited  on  the  appellee. 

Second — ^Because  the  surety  was  discharged  by  agreement  of  plain- 
tiff. We  observe,  in  the  record,  a  rather  distressing  conflict  ot  testi- 
mony on  this  point,  but  a  careful  examination  of  the  evidence  satisfies  us 
that  the  court  below  did  not  err  in  concluding  that  the  surety  failed  to 
make  out  this  defense.  We  find  no  consideration  for  this  alleged  dis- 
charge. If  it  existed  at  all,  it  must  have  been  a  gratuitous  remission, 
iwd though  such  a  remission  is  perfectly  valid,  it  is  somewhat  uncom- 
mon in  the  experience  of  business  life.  Certainly,  in  a  case  like  the 
inresent,  where  the  litigation  has  been  protracted  and  bitter;  where 
the  principal  debtor  has  become  bankrupt,  and  the  surety  is  perfectly 
solvent,  it  is  highly  improbable  that  the  plaintiff  should  remit  a  valid 
and  well  secured  claim.  The  improbability  is  not  removed  by  the 
evidence. 

ITiird — Because  the  writ  of  fieri  facias  issued  by  the  plaintiff  prior 
to  the  taking  of  the  rule  was  returned  before  its  return  day,  and  the 
proper  demand  was  not  made  thereunder.  The  proper  demand  was^ 
made,  it  appers  by  the  sheriff's  return,  first  by  the  defendant,  and 
next  by  the  plaintiff's  counsel.  Lynch  v.  Bar,  10  Rob.  136 ;  Levois  tv 
Thibodaux,  13  An.  264.  Bnt  the  writ  was  returned  two  or  three  days 
before  its  term  expired,  and  in  an  ordinary  case  this  fact  might  be  fiatal 
to  the  plaintiff's  proceeding.  10  Rob.  136.  But  in  this  instance  it 
appears  that,  before  the  rule  was  taken,  the  principal  debtor  had  gone 
into  bankruptcy ;  that  further  pnrsuit  of  her  property  by  means  of  fien 
facias  was  impossible,  and  that  the  immediate  liability  of  the  surety 
was  thus  fixed.  Under  such  circumstances,  the  reason  of  the  rule  laid 
down  in  10  Rob.  ceases.  And  the  doctrine  of  the  cases  of  Alley  v^ 
Hawiiiom,  1  An.  122,  and  Wogan  v.  Thompson,  10  An.  284,  applies,, 
that  if  a  creditor  can  not  take  out  an  execution,  or  proceed  under  one 
which  has  been  taken  out,  by  reason  of  a  change  in  the  condition  of 
the  judgment  debtor's  estate,  which  prevents  its  being  reached  by  that 
process,  no  furtlier  ceremony  on  the  creditor's  part  is  necessary  before 
a  rule  can  be  properly  taken  against  the  surety. 

For  these  reasons  it  is  ordered  that  the  judgment  be  affirmed,   witl^ 
costs. 

88 
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No.  2472.— The  State,  ex  i-el.  John  B.  tlowARD,  r.  S. 'N.  "Burbank, 
Treasurer  Metropolitan  Police  Board. 

X)zie  creditor  oen  not  gain  •  preforeaco  ovor  another  by  applying  for  a  writ  of  mandamua  to 
compel  an  cfflcer  to  pay  a  sum  of  money  oat  of  funds  to  be  thereafter  received  by  him. 

If  the  record  shom,  a«  In  this  oaae,  that  the  treawrer  of  the  MetropoUtan  Polioe  wm  willing  to 
do  what  waa  dama&dod  of  him.  the  writ  of  mandamQa  was  unnecessary  and  ahovid  not 
have  been  granted.  The  province  of  courti  of  justice  is  to  decide  on  real  issues,  and  not 
to  be  used  as  Instmments  to  work  injustice. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooleg,J. 
J.  B.  Hotcard,  for  relator,  appellee.    £.  Fillcul,  for  Soaixl  of 
Metropolitan  Police,  appellant. 

Lu DELING,  C.  J.  The  appellee  moves  to  dismiss  this  appeal  for 
reasons  stated  in  his  motion  to  dismiss  tlie  appeal  in  the  case  of  the 
Stat«,  ex  rel.  Burbank,  v,  Antoine  Dubuclet,  State  Treasurer,  and  the 
additional  reasons,  to  Tvit : 

*^  Because  the  writ  of  mandamus  being  an  order  issued  In  tlie  name 
of  the  State,  no  cltizon  is  autliorized  to  intervene  to  thwart  the  execu- 
tion of  the  will  of  the  sovereign  power. 

'^Because  an  appellant  can  not  plead  ignorance  of  the  law;  n«i 
having  neglected  the  plain  and  specific  remedy  which  the  law  afforded 
and  affords,  seeks  the  benefit  of  one,  which  the  law  forbids,  if  appellant 
had  any  rights. 

'^Because  the  amount  in  dispute  does  not  exceed  five  hundred 
dollars,  the  judgment  having  been  executed  so  far  as  respondent  had 
funds  in  possession,  and  respondent  being  now  without  fimds  exceed- 
ing one  hundred  dollars.^^ 

We  recite  the  grounds  stated  in  the  motion,  only  to  show  the  frivolous 
character  of  the  motion,  which  is  overruled. 

On  the  nineteenth  day  of  October,  1869,  John  B.  Howard,  agent, 
represented  that  he  was  the  owner  and  holder  of  $100,000  of  Metro- 
politan Police  warrants;  that  S.  N.  Burbank,  treasoror  of  the 
Metropolitan  Police  Board,  has  in  his  hands  more  tlian  $200,000  for 
payment  of  said  warrants,  and  that  said  Burbank  refused  to  pay, 
although  amicably  requested  to  do  so. 

He  prayed  for  a  writ  of  mandamus  against  said  Burbank,  etc.  Au 
alternative  writ  was  issued  returnable  on  the  twenty-first  of  October, 
1869.  On  that  day  a  supplemental  petition  was  filed  by  Howard, 
agent,  in  which  he  alleges  that  '^  since  the  filing  of  this  suit,  relator  i^ 
informed  by  defendant,  and  verily  l>e]ieves,  that  defendant  has  not  in 
his  possession  the  amount  of  $200,000  specified  in  plaintiflT's  original 
petition.  Defendant  is  constroctdvely  in  possession,  as  he  alieiges,  of 
the  sum  of  ($632,423  44)  six  hundred  and  thiity-two  thousand  four 
hundred  and  twenty-three  dollars  and  forty-four  cents,  to  the  posses- 
sion of  which  he  is  entitled  aa  treasurer,  the  same  being  the  amount  to 
the  credit  of  tlie  Metropolitan  Police  Board,  placed  in  the  haoda  of 
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intoioe  Dfribuclet,  Btate  Treaatiwjr,  by  the  city  of  New  Orleans, 
through  the  fiscal  agent." 

Defendant  alleges  that  he  has  made  amicable  demand  of  said 
Dubaclet  for  9632,423  44,  and  lias  been  refused.  Relator  prays  for  a 
writ  to  command  Dubaclet,  Treasurer^  to  deliver  over  to  Bar  bank  the 
sum  aforesaid  in  lawful  money  of  the  United  States,  and  that,  on  the 
receipt  of  this  sum  by  Burbank,  be  be  commanded  to  pay  to  petitioner 
$100,060.  On  tltis  application  is  indorsed  the  following  consent: 
'^  Defendant  accepts  service,  waiving  citation,  and  consents  to  the 
order  herein  prayed  for." 

The  judge  u  quo  ordered  Barbank  to  pay  to  Howard,  agent,  $100,000 
on  receiving  the  $632,423  44  from  Dnbuciet,  Treasurer. 

On  the  same  day  the  following  judgment  was  rendered  in  tho  case, 
to  wit: 

''In  this  matter,  the  court  considering  the  second  and  amended 
petition  filed  this  day,  and  considering  further  tlie  written  waiver  of 
citation  and  consent  that  the  order  prayed  for  be  granted  immediately, 
it  is  ordored  that  the  foregoing  judgment,  this  day  rendered  and 
signed,  be  amended  to  read  as  follows,  to  wit :  It  is  ordered  and 
acyudged  that  S.  N.  Burbank,  treasurer  of  the  Metropolitan  Police 
Board,  be  commanded  forthwith,  on  the  presentation  of  tho  wan-antr; 
mentioned  in  said  amended  petition,  for  the  sum  of  five  hundred  and 
eighty  thousand  dollars,  to  pay  to  J.  B.  Howard  the  sum  of  five 
hundred  and  eighty  thousand  dollars,  in  lawful  money  of  the  United 
States,  in  lieu  of  said  warrants,  with  costs  of  suit,  or  n.s  uuich  as  may 
remain  in  his  hands  on  account  of  the  amount  of  t!ie  judgment,  after 
deducting  the  judgments  rendered  in  this  court  in  the  suits  of  the 
State,  on  the  relation  of  Walter  Pngh  aud  of  J.  Davidson  and  J.  D. 
HJll,  r.  the  said  Burbank,  and  other  judgments  on  jiiaudainus  reiidered 
prioi*  to  this  day  or  on  this  day.  Judgment  rendered  twenty-first 
October,  18C9." 

The  proceedings  in  this  case  arc  extraordinary  and  anomalous.  John 
B.  Howard,  agent,  without  naming  his  principal,  asks  for  a  writ  ol 
mandamns  to  compel  an  officer  to  perform  an  alleged  ministerial  duty. 
On  the  day  fixed  for  the  trial  of  the  rule  nisi  the  relator  comes  into 
court  with  an  amended  petition  in  which  he  avers  that  the  defendant 
)uis  not  in  his  possession  the  sum  of  two  hundred  thousand  dollars,  as 
stated  in  his  original  petition,  and  to  the  truth  whci-eof  he  had  sworn  ; 
but  that  he  is  constructively  in  possession  of  a  uiuch  larger  atnoiint, 
which  is  in  the  actual  possession  and  under  the  control  of  the  State 
Treasurer,  and  prays  that  Dubuclet,  Treasurer,  be  ordered  t«  pay  the 
amount  to  Burbank  and  that  Bvrbank  be  ordered  to  pay  relator,  when 
he  Teceives  the  money.  And,  mibseqnently,  during  the  sane  day, 
Howaird  increases  his  demand  against  Borfoank  fi-om  one  Imndred 
thousand  dollars  to  five  hxmdied  and  eigbty-tw«  thousa&d  4lollars. 
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state,  ex  reL  Howard,  r.  Burbank,  Tr^ asorer  Uetropollten  PoUoe  Board. 

And  tlie  treasurer,  Burbank,  complacently  consents  to  the  order^ 
althoagh  it  appears  trom  the  sworn  statements  of  Howard,  relator,  that 
he,  Borbank,  had  informed  the  relator,  on  the  twenty-first  October, 
1869,  that  he  did  not  have  the  money  in  his  possession,  although  he 
thought  he  was  entitled  to  its  control  and  custody. 

An  inspection  of  the  record  in  this  case  convinces  us  that  the  pro- 
ceeding between  Howard  and  Burbank  was  fictitious  and  coUosiTeJ 
**  Courts  of  justice  are  to  decide  on  real  contest ;  they  are  never  to  be 
used  as  instruments  to  work  injustice."  1  Mark.,  p.  91.  The  writ  of 
mandamus  in  this  case  was  not  necessary,  for  the  defendant  was 
willing  to  do  what  was  asked  of  him,  but  he  had  not  the  means  until 
after  he  had  received  the  money  from  the  St^te  Treasurer.  And  the 
law  never  contemplated  that  one  creditor  should  get  a  preference  over 
another  by  applying  for  a  writ  of  mandamus  to  command  an  officer  t# 
pay  a  sum  of  money  out  of  funds  to  bo  thereafter  received  by  him. 
This  is  a  degree  of  diligence  not  favored  or  countenanced  by  tlie  law. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
avoided  and  reversed,  and  that  the  application  for  the  writ  of  manda- 
mus be  dismissed,  with  costs  of  both  courts. 


No.  2829. — Agnes  Rodrtquez,  Widow  Michel  Corhieb  v.  Charles 

GUEBINIERE   BlENVENU 

The  abolition  of  slavery  by  tlio  sovereign  power  pnt  an  end  to  all  contracts  dei>cnding  for  their 
existence  on  that  condition,  and  as  the  contract  for  the  hire  of  slaves  oould  not  have  been 
madf  without  the  existence  of  a  state  of  slavery,  the  destruciioa  of  that  relation  bj  the 
sovereign  power  destroyed  the  contract,  and  the  obligation  given  as  the  evidence  of  soch 
contract,  is  unll  and  void 

Slavery,  as  it  formerly  existed  in  the  United  States,  only  gave  to  the  owner  the  right  to  the 
labor  of  the  sla^  e  daring  his  life,  and  the  destruction  of  slaverr  oarried  with  it  the  destitie> 
tion  of  that  right  It  makes  no  difference  whether  the  contract  Is  made  for  the  sale  of  the 
slave  or  whether  it  Is  for  the  hire.  In  the  one  case  it  is  for  the  services  of  the  slave  for  an 
indefinite  period,  und  in  the  other  it  is  for  a  fixed  period  of  time.  The  contract  is  equally 
null  in  both  cases. 

APPEAL  from  Third  Judicial  District,  parish  of  St.  Martin.    Train,  J. 
Oarry  &  Fournet,  for  plaintiff  and  appellee.    DcBlanc  de  Ferry ^  for 
defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  brings  this  action  to  recover  the 
amount  of  a  promissory  note  executed,  as  she  alleges,  in  her  favor,  by 
the  defendant,  on  the  first  of  March,  1864,  for  the  sum  of  eight  hundred 
and  eight  dollars,  with  interest,  at  eight  per  cent,  per  annum,  from  the 
seventeenth  of  December,  1864.  On  the  twenty-seventh  of  September, 
1866y  the  defendant  filed  an  answer,  in  which  he  avera  that  the  note 
was  famished  for  the  value  of  the  services  of  slaves,  ^:^eA.  according  to 
the  standard  of  Confederate  money  in  1864,  and  were  to  be  paid  in 
that  currency.  That  he  ought  not  now  to  be  required  to  pay  moro 
than  tile  value  of  that  sum,  in  Confederate  money,  at  that  time  esti'- 
mated  by  the  lawful  currency  of  the  country. 
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On  the  fourteenth  of  June,  1869,  the  defendant  filed  a  Bupplemental 
answer,  in  which  he  avers  that  the  consideration  of  the  note  being  for 
the  hire  of  slaves,  it  is  null  and  void^  and  prays  that  the  plaintiff's 
demand  be  rejected,  and  that  he  have  judgment  in  his  fiivor. 

There  was  judgment  for  the  amount  claimed  in  fayor.of  the  pladntiff, 
and  the  defendant  appealed. 

We  find  two  bills  of  exceptions  in  the  record;  but  it  is  not  necessary 
in  deciding  this  case  to  consider  them.  It  is  not  denied  that  the  con- 
sideration of  the  note  was  the  value  of  the  services  of  slaves  hired  by 
the  plaintiff  to  the  defendant. 

The  ownership  of  persons,  as  it  formerly  existed  in  this  country,  can 
not  be  said  to  have  extended  beyond  the  right  of  the  owner  t.o  exact, 
for  his  own  use  and  benefit,  the  labor  and  services  of  the  person  sub- 
jected to  that  ownership  without  remuneration  to  him.  The  person 
hiring  a  slave,  had  this  right  during  the  term  of  the  lease  to  the  same 
extent  that  the  owner  had.  Both  the  owner  and  the  hirer  were 
entitled  by  the  laws  that  then  existed,  to  exact  from  the  slave,  his  labor, 
without  recompense  to  him.  The  hirer  had,  however,  to  account  for 
the  hire  of  the  services  to  the  owner  of  the  slave.  Then,  the 
difference  between  the  right  of  the  owner  and  that  of  the  hirer,  con- 
sisted only  in  the  duration  of  the  right  and  in  the  obligation  of  the 
hirer,  to  pay  the  owner  of  the  slave  for  his  labor  and  services.  In  the 
one  case,  the  labor  and  services  weie  to  continue  an  indefinite  period  ot 
time — that  is,  during  the  life  of  the  slave.  In  the  other  case,  a  fixed 
term  was  established.  By  the  abolition  of  slavery,  aU  contracts  exist- 
ing at  the  time,  relating  to  the  sale  of  slaves,  were  annulled.  The  sale 
of  a  slave  being,  in  substance,  the  sale  of  his  services  for  life,  the  obli- 
gation, which  was  previously  binding  upon  the  purchaser,  to  pay  for 
these  services  received,  and  to  be  received,  became  extinct.  In  like 
manner  the  obligation  of  the  hirer  to  pay  for  the  services,  of  the  slave 
for  a  fixed  period,  was  canceled. 

It  is  of  no  importance  whether  the  period  of  the  hire  of  the  slave 
Imd  terminated  or  not  before  the  time  of  the  extinction  of  slavery,  nor 
whether  the  contract  was  valid  prior  to  that  time.  With  the  end  of 
the  status  or  condition  of  slavery,  every  contract  founded  upon,  or 
growing  out  of  that  condition,  necessarily  came  to  an  end  also,  whether 
such  contract  was  previously  valid  or  not.  As  well  might  it  be  decreed 
that  the  purchaser  of  a  slave  who  had  never  paid  any  part  of  the  stipu- 
lated price,  and  who  had  received  the  services  of  the  slave  for  years 
before  emancipation,  should  pay  for  these  services,  as  to  decree  that 
the  hirer  of  a  slave  should  pay  the  stipulated  hire,  which  became  due 
before  that  event  occurred.  True,  in  the  one  case,  there  was  a  special 
contract  for  hire ;  in  the  other,  there  was  not.  But  the  analogy  of  the 
two  cases  is  so  strong,  that  whatever  equity  would  require  in  the  one 
case,  it  would  equally  require  in  the  other.    The  existence  of  a  state  of 
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slavety,  sanotioned  by  law^  lay  at  tlie  foundation  of  the  contract  of 
hire  of  slaveB^  The  laws,  which  anthorized  and  enforced  the  contract, 
were  neoessarily  abolished  by  the  sabversion  of  slavery.  Persons 
conld  no  longer  be  sold  or  hired.  Existing  obligations  for  the  price  or 
the  hire  conld  not  be  enforced,  for  there  was  no  longer  any  law  author- 
izing their  enforcement. 

It  will  not  do  to  say  that  these  existing  obligations  were  not 
impaired  by  the  act  of  emancipation,  and  could  not  be.  The  high 
behest  of  the  sovereign  power  is  uncontrolled  by  prohibitions  which 
restrain  ordinary  legislation.  Its  force  destroyed  all  the  objections 
depending  for  their  efficacy  upon  the  existence  of  laws  maintaining 
slavery.  Courts  were  therefore  left  witliout  authority  to  enforce  con- 
tracts of  this  character. 

The  case  of  Dickinson  v.  Maynard,  30  An.  G6,  in  which  this  court 
awarded  a  small  sum  to  the  plaintiff,  constructively,  as  hire  of  a  slave, 
was  not  a  suit  for  hire  of  slaves,  but  for  damages  on  account  of  an 
attachment  wrongfully  sued  out  by  the  defendant.  The  award  was 
virtually  in  the  nature  of  damages,  and  made  on  the  authority  of 
Phelps  V,  Coggshill,  13  An.  440.  In  this,  as  well  as  in  another 
important  feature,  that  case  differs  widely  from  the  one  before  us. 

In  the  case  of  Tate,  administrator,  v.  Fletcher  et  al.,  19  An.  271  j  the 
judgment  of  the  district  court  was  reversed,  as  to  that  part  of  it  which 
allowed  the  plaintiff  hire  for  a  slave,  and  the  decision  was  based  upon 
the  doctrine  of  the  case  of  Wainwright  v.  Bridges,  19  An.  234,  then 
recently  decided.  This  we  consider  as  the  settled  doctrine  in  regard 
to  the  question  of  the  right  to  recover  the  hire  of  slaves. 

It  is  therefore  ordered,  a^udged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  there  bo  judgment  in  favor  of  the  defendant,  the  plaintiff 
and  appellee  paying  costs  in  both  courts. 


Wtlt,  J.,  dissenting.  I  can  not  concur  in  the  opinion  of  the 
majority  of  the  court  on  the  question  presented  in  this  case,  to  wit: 
Whether  a  note  given  for  the  hire  of  slaves  before  emancipation  can 
be  collected  in  the  courts  of  this  State. 

Contracts  for  the  sale  of  persons  can  not  bo  cuforccd  under  article 
128  of  the  constitution,  and  under  the  settled  jurls|)rudence  of  this 
State;  but  our  constitution  and  our  jurisprudence  will  be  searched 
in  vain  to  find  any  prohibition  whatever  against  the  enforcement  of 
contracts  of  the  character  herein  presented.  But  it  is  argued  that  the 
contract  of  hire  is  analogous  to  that  of  sale,  and  as  the  high  behest  of 
the  sovereignfpower,  which  is  witliout  control,  has  emancipated  slaves, 
its  force  destroyed  all  obligations  depending  for  their  efficacy  upon  the 
the  existence  of  laws  maintaining  slavery. 
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I  caa  not  admit  the  ooireotoess  of  tho  proposition.  Tko  contract  of 
liire  18  not  a  speeies  of  sale ;  it  differs  from  it  as  widely  as  it  is  poss  ble 
for  one  class  of  contracts  to  differ  from  another* 

When  the  note  sued  on  was  given,  the  services  had  been  rendered 
under  the  contract  of  hire,  the  defendant  having  received  full  and 
complete  consideration. 

The  contract  evidenced  by  the  note  did  not  in  the  least  depend  upon 
the  continued  existenco  of  slavery.  Whether  the  laws  would  tolerate 
the  institution  of  slavery  for  a  limited  or  indefinite  period  after  the 
term  of  hire  had  elapsed,  could  in  no  manner  concern  the  defendant. 
It  could  Imvc  no  possible  bearing,  on  hii»  obligation,  which  had  become 
absolute.  No  eviction  by  emancipation  could  affect  the  valuable  con- 
sideration already  received  by  him  in  the  services-  of  the  slaves  which 
he  had  hired  from  the  plaintiff. 

The  consideration  of  the  note  woa  labor  povibrmed,  a  consideration 
as  valuable  as  that  of  borrowed  money,  or  any  other,  necessary  to^ 
make  a  contract  valid«  After  the  services  had  been  rendered,  tho 
obligation  to  pay  the  price  became  absolute,  and  whether  the  owner  of 
the  slaves  was  subsequently  evicted  on  account  of  defective  titl»,  or 
from,  any  other  cause,  it  did  not  in  the  least  affect  the  consideration 
already  received.  The  continued  existence  of  slaveiy  could  add 
notliing  to  the  advantage  of  the  hirer,  who  had  ali^eady  enjoyed  tho 
benoQts  of  the  services  he  contracted  for. 

The  object  of  the  contract  of  sale  is  the  ownership  of  tjio  slaves  and 
their  chiliiren,  and  it  may  well  be  said  that  tlie  parties  to  such  an 
agreement  contracted  with  reference  to  the  (Continued  existence  of 
slavery.  But,  in  nialung  the  note  sued  on,  the  parties  merely  con- 
tracted for  the  purpose  of  liquidating  a  debt,  iJie  consideration  of 
which  had  already  been  received. 

In  reference  to  the  contract  of  sale,  it  lias  be<?u  argued,  with  some 
force,  and  there  is  equity  in  it,  that  as  slavery  lay  at  tho  foundation  ot 
the  contract,  when  there  was  an  intervention  of  paramount  power 
rendering  it  impossible,  by  emancipation,  for  the  intention  and  pur. 
poses  of  the  contract  to  be  carried  out,  both  parties  should  be  released. 
This  argument  has  no  application  to  the  contract  before  us.  The 
defendant,  who  has  already  recoivcd  tlio  sorvicort  he  contracted  for,. 
can  make  no  appeal  to  equity. 

1  can  see  no  possible  reason  for  refusing  to  enforce  the  contract 
before  us.  Certainly,  the  franicrs  of  our  constitution  did  not  intend 
to  prohibit  the  courts  from  doing  so,  because  they  took  care  to  consider 
the  slave  question,  and  they  deemed  it  necessary  only  to  prohibit  tlie 
enforcement  of  contracts  for  the  sale  of  persons ;  there  was  no  .inhi> 
bUion  appJied  to  the  existing  contracts  of  hire.  It  is  well  known  that 
no  prohibitory  law  can  be  extended  by  implication.  It  must  be  con- 
strued strictly.    Whether  the  contract  of  hire  resembles  the  contract 
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of  Bale  or  nofc,  it  is  quite  certain  that  article  128  of  tlie   constitation 
ean  not  be  legitimately  applied  to  prohibit  its  enforcement. 

Immorality  is  the  only  ground— it  is  the  only  position  having  the 
merit  of  plausibility — which  the  defendant  can  take  in  his  defense. 
And  that  is  not  a  substantial  one.  Although  it  has  not  been  urged  by 
the  defendant,  I  deem  it  proper  to  give  it  some  consideration. 

The  hiri/igy  in  the  case  before  us,  occurred  before  emancipation.  The 
laws  then  in  force,  and  forming  a  part  of '  the  cou tract,  declared  it 
lawful  to  hire  slaves.    It  was  then  just  as  legal  to  hire  slaves  as  to  rent 
land,  or  make  any  other  contract  for  the  use  of  another's  property. 
Our  codes  are  filled  with  articles  on  the  subject  of  slavery.     Oar  jaris- 
prudence  is  filled  with  cases  in  which  contracts  for  the  hire  of  slavei^ 
have  been  adjudged  lawful  and  obligatory.    After  hundreds  and  thou- 
sands of  decisions  embraced  iu  our  reports,  can  this  court  now  sav 
that  it  was  not  lawful  to  hire  slaves  before  the  rebellion  T     After 
«ntorciug  contracts  of  this  character  in  a  uniform  current  of  decisions 
for  over  fifty  years,  can  this  court  consistently  say  that  the  contract 
before  us,  made  under  the  same  laws  as  those  which  have  already  so 
often  received  its  sanction,  is  a  contract  that  was  immoral — that  it  w.it' 
reprobated  by  law?    Surely  not.  -We  can  not  say  that  our  illustrious 
predecessors  degraded  this  tribunal  by  encouraging  immorality — by 
hearing  guilty  suitors,  and  by  entertaining  and  enforcing  contrActs 
reprobated  by  law.     But,  it  is  said,  the  law  has  been  changed  sineo 
emancipation,  and  it  is  now  immoral  to  hire  a  person  as  u  slave.    So 
it  is.     But  does  the  law  upon  this  question,  since  emancipation,  have 
effect  upon  contracts  made  befoi-e  emancipation  f    Is  the  validity  ot 
the  contract,  or  its  morality  to  be  tested  by  the  laws  now  in  force,  or 
those  in  force  when  it  was  entered  into  f    What  laws  entered  iuto  ami 
formed  part  of  the  contract  of  hire  in  this  case,  which  was  befon^ 
emancipation  ?    Was  it  the  then  existing  laws,  or  those  that  have  been 
passed  since?    The  question  scarcely  needs  an  answer.    When  tiiv 
contract  was  made,  the  laws  then  in  force  were  necessarily  a  part 
thereof,  as  far  as  not  modified  by  the  parties.    And  if  it  was  then 
moral  niid  valid,  which  it  was,  the  contract  ever  afterwards  remaioei\ 
moral  urttl  obligatory.     This  is  elementary.     The  validity  of  a  con- 
tract— jiTid  of  course  it  could  not  be  valid  without  being  moral — must 
bo  fletci  jnined  by  the  laws  in  force  at  the  time  it  was  entered  into.     It 
can  not  he  tested  by  posterior  laws.    This  has  undoubtedly,  over  and 
over  agitiu,  been  declared  by  this  court,  and  by  the  courts  of  every 
nation  m  the  civilized  world. 

Curt  WG  now  say  that  the  principle  I  have  mentioned  is  not  correct, 
and  th^it  a  contract,  moral  and  valid  at  the  time  it  was  made,  may 
become  J u valid  and  immoral  by  posterior  laws  ?  I  think  not.  I  think 
^  doctrine  of  immorality  is  unsound  and  inapplicable. 

my  mind  it  is  manifest  that  the  note  before  us,  which  was  gijrvn 
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prior  to  emancipation,  for  services  already  rendered,  was  not  affected 
bj  tlie  subsequent  abolition  of  slavery ;  it  did  not  depend  for  its 
Falidity  upon  the  continued  existence  of  slavery,  and  it  did  not  fall 
^Tith  that  icstitution.  The  President  of  the  United  States  emanci- 
puted  slaves,  in  the  exercise  of  his  war  power.  It  was  an  incident  to 
tlio  war  power  confided  to  him,  and  in  his  proclamation  he  expressly 
declared  it  as  a  war  measure.  Did  the  exercise  of  a  war  measure,  in 
tiie  raidst  of  the  great  rebellion,  abolishing  slavery,  necessarily  destroy 
the  contract  before  us  t  Was  its  destruction  an  incident  of  the  war 
iwwcr?  Was  it  in  any  manner  necessary  to  suppress  the  rebellion  t 
I  think  not.  I  believe  that  the  contract  before  us  was  not  destroyed 
by  the  high  behest  of  the  sovereign  power;  and  in  issuing  his  procla- 
mation of  emancipation,  the  President  of  the  United  States  never 
designed  impairing  the  obligations  of  contracts  of  this  character. 

Where  tlie  contract  is  not  tainted  with  immorality,  and  where  there 
is  no  inhibition  by  paramount  authority,  it  should  be  enlorccd  by  the 
conrtB  of  this  Stare. 

I  therefore  feel  constrained  to  dissent  from  the  opinion  of  the 
majority  of  the  court  in  this  case. 


No.  1649. — Succession  op  William  Woodwahd. 

Cotton  or  oUier  produce  cultivated  and  made  by  the  survivor,  after  the  dissolution  of  the  ooxn- 
munity,  does  not  finU  into  and  form  a  jMurt  of  the  succession ;  nor  are  the  fees  of  clerks  or 
other  otHcen  of  the  court,  for  duties  pertormed  in  opening  and  administering  the  estate, 
chargeable  to  the  proceeds  of  such  cutton  or  other  produce.  . 

If  a  writ  of  sequestration  hus  issued  by  a  creditor  of  the  estate  against  the  cotton  produced  by 
the  sarvlTor,  the  same  wlU  be  set  aside  on  the  ground  that  the  cotton  was  the  individual 
property  of  the  survivor,  and  not  a  part  of  the  estate.    . 

APPEAL  from  Fifth  District  Court,  parish  of  East  Feliciana.  Fosey,  J. 
A.  M.  Dttnn  and  John  Mc  Vea,  for  appellee.     W.  F.  Keman  and 
James  F.  Smith,  for  appellant. 

Reporter. — In  remanding  this  cause  for  the  purpose  of  the  settle- 
ment of  the  succession,  the  Supreme  Court  instructed  the  judge  a  quo 
that  no  claim  founded  on  the  existence  of  slavery,  whether  for  the 
price  or  the  hire  of  slaves,  was  to  be  entertained  in  making  up  the 
judgment  between  the  contending  parties.  This  decision  is  supported 
tty  a  long  current  of  authority,  as  well  as  a  constitutional  enactment, 
in  so  tar  as  the  enforcement  of  contracts,  the  consideration  ot  which 
was  the  price  of  slaves.  But  the  question  of  the  inability  to  recover 
wage«  for  the  hire  of  slaves,  wliile  that  condition  existed  in  the  country, 
has  noty  nntll  recently,  been  announced  by  the  court.  See  the  case  of 
Kodriqtiez  t*.  Bieuvcuu,  ante  page  300.  This  decision,  reaffirming  the 
doctrine  announced  in  that  case,  it  would  seem,  settles  the  question 
iigainat  the  right  to  recover  the  hire  of  slaves. 

WyuYj  J.  The  object  of  this  litigation  is  the  settlement  and  par- 
tition of  the  succession  of  William  Woodward,  deceased,  with  his 
surviving^  ividow  and  with  his  heirs,  the  issue  of  this  marriage  and  of 
a  former  maniage* 
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Tbe  pleftdings  are  quite  confased,  aod  preseot  some  issues  wliicb 
should  have  been  tried  separately 

In  1839,  William  Woodward,  a  planter  of  East  Feliciana,  married 
Mary  McDonald,  with  whom  there  was  a  community  of  acquets  and 
gains  till  her  death,  which  was  in  1849. 

Her  heirs,  Mary  E.  Woodward,  wife  of  James  P.  Mouahau,  a:id 
Susan  A.  and  William  E.  Woodward,  minors,  to  whom  James  P.  Mon- 
ahan  has  been  appointed  tutor,  are  the  active  litigants  in  this  case. 

They  claim  the  separate  property  of  their  mother,  her  half  of  tbc 
community  which  existed  between  her  and  their  father,  their  share  ot 
his  succession,  and  also  hire  of  the  slaves  and  other  property,  whether 
the  separate  property  of  their  mother  or  her  share  of  the  community. 

In  1850,  William  Woodward  married  the  surviving  widow,  M». 
Amanda  M.  Woodward,  with  whom  there  existed  a  community  ol 
acquets  and  gains  till  his  death,  in  18G0.  Since  his  death,  as  natanl 
tutrix  of  her  three  minor  children,  the  said  Amauda  M.  Woodvranl 
liufi  possessed  and  administered  his  estate. 

Since  the  institution  of  the  original  proceeding  for  partition,  whiHi 
was  in  1863,  the  slaves  have  been  emancipated  j  and,  under  the  juris- 
prudence of  this  State,  claims  for  the  price  of  slaves,  can  bot  be 
enforced;  and  also,  under  the  decision  of  Rodriqucz,  widow,  etc.,  r. 
IMenvenu,  lately  decided,  the  hire  of  slaves  can  not  bo  recovered. 
The  principal  demand  of  the  heirs  of  the  first  marriago  againr.t  the 
surviving  widow  is  for  slaves  and  their  hire.  The  proceeding  is  based 
mainly  on  a  claim  for  hire  of  slaves  due  by  the  community  cxistin? 
between  AVilliam  and  Amanda  M.  Woodward  to  the  licirs  of  Man' 
Woodward;  and  also  a  claim  by  these  heirs  against  Mrs.  Amanda  51. 
Woodward,  for  hire  of  slaves  since  the  death  of  said  William  Wood- 
ward. 

As  debts  of  the  character  named  enter  so  largely  into  tlic  proceed- 
ings before  us,  and  the  judgment  of  the  court  below,  and  as  the  record 
is  so  confused,  we  deem  it  proper  to  remand  the  case,  with  instructions 
that  the  settlement  and  partition  be  made  without  regard  to  the  demand 
for  the  price  or  liire  of  slaves,  and  according  to  law. 

Th*j  setpiestrntion  of  the  cotton  raised  by  the  surviving  v/idow  sinee 
the  diMoliition  of  the  community  with  William  AVoodward,  as  the 
propcity  of  said  succession,  was  erroneous.  It  was  not  the  property 
<»f  siiid  succession,  but  belongs  to  the  surviving  widow.  6  R.  100. 
The  heii-s  have  not  claimed  a  privilege,  nor  are  they  entitled  to  it  on 
1  be  cotton  sequestered.  Our  attention  is  directed  to  a  bill  of  excep- 
tion taken  by  the  appellant,  Mrs.  Amanda  M.  Woodward,  to  the  inter- 
locutory order  of  the  judge,  directing  that  the  fees  of  the  clerk  be  paid 
of  the  proceeds  of  the  cotton  sequestered  in  the  haods  of  the 
iff.  The  bill  was  well  taken.  The  cotton  sequestered  did  nok 
ttgio  the  succession  of  William  Woodwaixl,  having  been  raised  by 
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his  sorviving  widow,  after  his  dcatli ;  it  was  not  liable  for  the  debts  of 
the  saccession. 

It  IB  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  aniialled;  and  it  is  ordered  that  the  cotton  sequestered  be  declared 
the  property  of  Mrs.  Amanda  M.  Woodward;  that  she  is  entitled  to 
its  proceeds,  and  that  the  sequestration  be  dissolved  at  the  costs  of 
the  plaintiffs  in  said  sequestration  suit.  It  is  further  ordered  that  the 
proceedings  lierein  for  settlement  and  partition  of  the  succession  of 
William  Woodward,  deceased,  be  rendered  to  the  court  below,  to  be 
proceeded  in  according  to  law,  with  instruction  that  no  claim  founded 
on  the  existence  of  the  institution  of  slarery,  whether  for  the  price  or 
hire  of  slaves,  can  be  entertained  and  enforced.  It  is  further  ordered 
that  the  costs  of  this  proceeding  be  paid  by  the  succession  of  William 
Woodward. 


Xo.  2906. — ^Henrt  Lussee  v.  Harry  T.  Hays,  Sheriff,  and  Newton 

BiCHARDS. 

In  (Us  case  Uie  district  judge  gave,  &s  reasons  for  dissolving  the  injunction  "  that  none  of  tho 
v-.tnesaes  presented  by  the  platnfiff  were  cniiUed  to  credit  and  belief."  Five  witnesses 
testified  that  the  ownership  of  the  property  seised  was  not  ia  the  Jndgment  debtor,  bat  was 
in  the  plaintiff  in  injunction.  No  counter\'atJiDg  ovidonco  was  offered,  nor  was  any  effort 
made  to  impeach  or  discredit  the  witnesses  ofTerod  by  the  plaintiff  Held,  by  the  Supreme 
Ooart»  that  the  Judge  of  the  district  court  erred  in  substituting  his  own  belief  of  the  credi- 
bility of  the  wltneises  oflTered  f  >r  that  of  other  and  counter  testimony. 

APPEAL  from  the  Sixtli  District  Court,  parish  of  Orleans.    CooUy,  J. 
Samuel  Myers  and  J,  D.  Augustine,  for  plaintiff  and  appellant. 
Hajfs  <Cr  N^ew,  for  defendants  and  appellees. 

Wyly,  J.  The  plaintiff  alleges  that  the  defendant,  Newton  Richards, 
bas  caused  the  sheriff  of  the  parish  of  Orleans,  under  a  writ  of  fieri 
facias  issued  in  the  judgment  of  the  said  Bichards  v.  Caspar  Lussc,  to 
seize  his  store  fixtures  and  stock  in  the  store  house  at  178  New  Levee 
street.  New  Orleans,  of  the  value  of  two  thousand  dollars ;  that  tho 
9ame  is  liis  property  and  in  no  manner  liable  to  seizure  under  said 
judgment  a^inst  Caspar  Lusse.  He  prayed  for  and  obtained  the  writ 
of  injuction  ;  he  also  prayed  for  ten  thousand  dollars  damages  against 
the  defendant,  Newton  Richards,  and  tho  sheriff,  and  that  the  judg- 
ment be  made  perpetual. 

Tho  defendant,  Richards,  pleaded  the  general  denial,  and  alleged 
that  the  property  seized  belonged  to  his  judgment  debtor,  Caspar 
Lnsse ;  that  if  there  has  been  any  transfer  by  Caspar  Lusse  to  his  son, 
the  present  plaintiff,  it  is  simulated  and  fraudulent  and  without  effect 
as  to  him.  He  prayed  for  tho  dissolution  of  the  injunction  with 
damages. 

The  court  gave  jndgment  for  the  defendants,  dissolving  the  injunc- 
tion, with  fifty  dollars  damages  and  costs.    The  plaintiff  has  appealed* 
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The  testimony  of  tbe  plaintiff  and  of  liis  father,  Caspar  Lasae,  and  of 
William  Hanncman,  corroborated  by  the  evidence  of  two  other 
witnesses,  show,  beyond  doubt,  that  the  plaintiff  is  the  owner  and 
possessor  of  the  property  seized,  and  that  it  docs  not  belong  to  tlie 
dolendant  in  execution,  Caspar  Lusse. 

There  was  no  evidence  to  the  contrary  introduced  by  the  defendants. 

In  the  opinion  of  the  judge  a  quo  he  assigns  for  reason  ^'  that  none 
of  the  witnesses  produced  by  the  plaintiff  were  entitled  to  credit  and 
belief." 

There  was  no  attempt  to  discredit  the  evidence  of  these  witnesses ; 
nor  was  there  any  proof  adduced  by  the  defendants  to  show  that 
the  property  seized  had  ever  been  owned  or  possessed  by  Caspar 
Lusse. 

With  due  regard  to  the  opinion  of  tho  learned  judge  who  tried  the 
case,  as  to  the  credibility  of  the  witnesses,  we  think  his  judgment 
erroneous. 

Without  countervailing  evidence  we  do  not  feel  disposed  to  ignore 
the  positive  sworn  statements  of  five  witnesses  whose  veracity  has  not 
been  impeached. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  for  the  plaintiff  decreeing  him  the  owner 
of  the  property  seized,  perpetuating  the  injunction,  and  that  the 
defendants  pay  costs  of  both  courts. 

Rehearing  i-efuscd. 


No.  25S9.— M.  E.  IlEBEr.T.  et  al.  v.  M.  Hebert  and  A.  Leveet. 

A  solo  of  succession  property,  for  the  purpose  of  effecting  a  partition  among  the  heirs,  is  not  an 
act  of  administration,  although  it  be  made  by  order  of  the  court,  through  the  administrator, 
and  the  sureties  of  the  administrator  are  not  liable  to  the  heirs  for  loss  which  they  haw 
Kustained  on  account  of  his  failure  to  take  good  security  for  the  credit  portion  of  the  price. 

A  surety  signs  the  bond  of  an  sdministrator  with  reference  to  the  law  regulating  his  duties  as 
such,  and  i^ecuring  his  recourse  against  the  latter,  in  case  of  failure  to  administer  the  estate 
in  conformity  Avith  such  requin'ments.  But  if  the  heirs  provoke  a  sale  of  the  property,  for 
the  purpose  of  effecting  a  partition,  snd  change  the  time  for  the  payment  of  tbe  credit 
price  from  that  flxod  by  law  for  the  sale  of  property  by  the  administrator,  they  thei^y 
make  the  conditions  of  the  Kurcty  more  onerous,  and  he  is  discharged,  even  if  the  pro- 
ceeding be  one  in  which  he  could  be  held  liable  under  any  circumstances. 

APPEAL  from  the  District  Court,  parish  of  Iberville.    JPosejfj  J. 
lian-ow  d:  Fopc  and  Samuel  P.  Greeves^  for  plaintiffs  and  appellees. 
Beniinck  Egan,  for  defendants  and  appellants. 

Howell,  J.  The  question  presented  in  this  case  is,  whether  or  not 
the  sureties  on  an  administrator's  bond  are  liable  fdr  the  failure  of  tbe 
administrator  to  take  good  and  solvent  indorsers  on  notes  given  for 
the  price  of  succession  property,  sold  for  tlie  purpose  of  partition 
among  the  heirs,  wbo  obtained  an  order  of  court,  directing  that  said 
notes  be  indorsed  to  the  satisfaction  of  the  administrator.    In  other 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  MAY,  1870.  309 

M  E.  Hebert  ot  a1.  v.  H.  Hebe  t  And  Levert 

words,  is  the  judging  and  accepting  of  indorsee  on  notes,  taken  for 
the  price  of  succession  property,  sold  for  the  purpose  of  maMng  a 
partition  among  the  heirs,  an  act  of  administration  contemplated  by  the 
law  which  requires  an  administrator  to  give  a  bond,  with  security,  for 
the  fidelity  of  his  administration  t 

After  a  careful  consideration  of  the  laws  and  jurisprudence  relative 
to  the  duties  and  responsibilities  of  administrators  and  their  sureties,. 
we  conclude  that  the  question,  as  presented  in  this  record,  must  be 
answered  in  the  negative. 

Mrs.  Clarisse  Bush  died  in  May,  1859,  leaving  nine  heirs  of  age,  ancE 
the  minor  children  of  a  tenth  heir,  then  deceased.  A  iamily  meeting,. 
on  behalf  of  these  minors,  advised  a  sale  of  the  tchole  estate,  on  a  credit, 
the  purchasers  to  assume  the  mortgage  debts,  and  for  the  balance, 
lumish  their  notes,  payable  at  fixed  periods,  secured  by  mortgage  on 
the  property  sold,  'indorsed  to  the  satisfaction  of  the  administrator, 
and  in  such  coupons  or  divisions  as  will  facilitate  a  partition  and 
settlement  among  the  heirs."  All  the  other  heirs,  including  the 
administrator,  joined  in  the  petition  for  the  homologation  of  the 
deliberation  of  this  fiiniily  meeting,  and  an  order  of  sale  to  the  sheriff, 
in  accordance  therewith. 

Afc  the  sale,  so  ordered,  iour  of  the  heirs,  the  administrator  being 
one,  purchased  the  bulk  of  the  property  for  $129,100,  assumed  the 
mortgage  in  favor  of  the  Citizens'  Bank,  and  for  the  balance — $121,324 — 
furnished  tlieir  forty  notes,  for  $3033  10  each,  to  the  order  of  and 
indorsed  by  Louis  Hebert,  one  of  the  purchasers,  and  Dr.  P.  M.  Lam- 
bremont,  who,  though  in  good  credit,  owned  no  property,  which 
indorsers,  the  sheriff's  deed  says,  were  accepted  by  the  administrator. 

Aft^r  the  maturity  of  the  first  scries  of  ten  notes,  the  administrator 
filed  accounts,  in  April,  i860,  showing  the  condition  of  the  estate  and 
debts  paid,  and  proposing  to  pay  to  the  heirs,  who  were  not  purchasers, 
their  respective  shares  in  said  notes.  Two  accepted,  but  the  four,  who 
are  the  plaintiffs  herein,  refused  to  do  so — opposed  the  homologation 
of  the  accounts,  on  the  ground,  among  others,  that  the  notes  offered 
were  not  such  as  were  contemplated  by  the  heirs  and  order  of  court, 
not  being  properly  indorsed,  and  subsequently  obtained  an  order  of 
the  court,  directing  the  administrator  to  substitute  a  new  tableau  of 
distribution  fur  the  one  first  filed,  and  that  the  notes  to  bo  given  to  the 
opponents  be  indorsed  to  their  satisfaction  before  delivery  made,  and 
receipt  required. 

Other  proceedings  were  taken  by  them  against  the  administrator, 
which  resulted  in  a  judgment,  in  1868,  against  him,  for  their  shares  of 
the  estate,  less  some  credits;  and,  not  being  able  to  execute  it,  they 
instituted  this  suit,  and  obtained  judgment  against  his  sureties. 

The  creditors  of  the  succession  took  no  part  in  any  of  the  said  pro- 
ceedings; and  have  not  complained. 

Digitized  by  VjOOQIC 


310  SUPEEME  COURT  OF  LOUISIANA, 

M.  £.  Hebert  ei  aL  t.  M  Hebert  and  LeTeit 

In  our  opinion  a  resort  to  jadicial  proceedings  was  bad  aim  pi  v 
because  some  minors  were  interested,  and  solely  for  the  purpose  of  a 
partition  among  the  lieirs,  wlio  thereby  put  an  end  to  the  regnlaj- 
administration  of  tlic  estate  under  the  provisions  of  the  law,  and  took 
entire  control  of  it  themselves,  the  payment  of  the  debts  being  ouly 
:an  incident  in  the  proceedings,  to  all  of  which  tlie  creditors  made  no 
objection. 

By  thus  taking  cliarge  of  the  estate,  fixiog  terms  and  conditions  ot 
sale,  different  from  those  prescribed  by  law  for  the  settlement  ol 
successions,  and  directing  the  administrator  to  accept  notes  indorsed 
to  his  satisfaction,  and  in  sums  convenient  for  effecting  a  partition. 
they  constituted  him  tlieir  agent,  to  superintend  the  various  steps 
necessary  to  complete  the  partition,  and  which  it  was  no  pai*t  of  hLs 
duty,  under  the  law,  to  do  as  administrator.  The  heirs  most  be 
viewed  as  joint  owners  of  the  property,  uniting  in  proceedings  to  effect 
a  partition,  and  the  first  judgment  rendered  was  little  more  than  an 
■agreement  between  themselves  to  sell  the  property  at  public  auction, 
for  the  purpose  of  paying  the  debts  and  coming  to  a  partition. 

This  was  the  view  taken  in  the  case  of  Bray  v.  Bray,  16  La.  332. 
where  the  two  universal  legatees  were  appointed  dative  testament^M^' 
executors,  and  joined  in  an  application  for  a  sale  of  the  property,  on  a 
credit  of  one,  two  and  tliree  years,  the  purchasers  to  give  their  notes, 
with  approved  indorsers,  for  the  double  purpose  of  providing  for  the 
payment  of  the  debts,  and  to  cause  a  partition  among  themselves. 

Tlie  plaintiffs  herein  had  an  opportunity  to  accept  the  notes  given 
for  the  property  sold  and  secured  by  a  mortgage  thereon,  and  upon 
tlicir  non-payment  at  maturity,  to  cause  the  property  subject  to  the 
mortgage  sold  to  pay  them.  They  left  the  notes  in  the  hands  of  tiie 
party  directed  by  tliemselves  to  receive  them,  and  iu  his  hands  they 
seem  to  have  become  unavailing.  This  they  might,  to  some  extent, 
have  averted. 

The  obligation  of  the  administrator  is  to  administer  faithfully,  and 
according  to  law,  the  effects  of  the  succession  intrusted  to  his  care,  and 
account  for  the  same.  The  surety  guarantees  the  faithful  performance 
of  tliese  duties;  and  for  informalities  and  irregularities  in  a  sale,  or 
tlie  sale  to  an  incompetent  purchaser,  or  for  worthless  security,  when 
the  sale  is  caused  by  the  administrator,  the  surety  would  be  liable  to 
those  immediately  interested  in  its  faithful  administration,  to  wit: 
creditors  and  heirs.  10  An.  668;  6  La.  3!)3.  But  a  sale  for  partition 
is  not  an  act  of  administration,  and  we  know  of  no  law,  which  author- 
izes an  administrator  as  such,  to  provoke  such  a  sale. 

The  surety  signs  the  bond  with  reference  to  the  law  regulating  the 
duties  of  the  administrator,  and  securing  his  own  recourse  against  the 
latter.  He  knows  that  the  law  requires  the  administrator  to  sell 
prox)erty  for  cash  or  on  twelve  months'  credit^  and  that  if  the  admin- 
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iotc^r  flbottid  Aul  iA  any  duty  in  makiog  a  sale,  he  will  have  oppor- 
timity  at  the  end  of  the  twelve  months  at  farthest,  to  ascertain  the 
&ct  and  take  steps  to  protect  himself.  Where  the  term  of  credit  is 
extended  by  the  heirs,  without  his  consent,  beyond  that  fixed  by  the 
law,  his  condition  is  changed  and  made  more  onerous,  and  he  would 
be  released,  even  if  the  proceeding  be  one  in  which  he  could,  under 
any  circumstances,  be  held  liable  under  the  law. 

It  is  therelbre  ordered  that  the  judgment  appealed  from  bo  reversed, 
and  that  there  be  judgment  in  favor  of  defendants,  with  costs  in  both 
coorta. 


WfLr,  J.,  dissenting.  On  the  question  of  the  liability  of  the  sureties 
of  the  administrator  presented  in  this  case,  I  entertain  a  different  view 
of  the  law  from  that  taken  by  the  majority  of  the  court. 

In  conducting  the  sale  which  was  ordered  for  the  purpose  of  effecting 
''a  liquidation,  settlement  and  partition  of  the  succession,"  I  think  the 
administrator  acted  in  his  fiduciary  capacity,  and  that  his  sureties  arc 
responsible  for  his  unfaithful  conduct,  and  acts  of  maladministration, 
whether  the  court  ordered  the  property  to  be  sold  on  one,  two  and 
three  years'  time,  or  whether  it  ordered  the  sale  on  twelve  months^ 
credit.  It  was  his  duty  to  see  that  good  and  solvent  sureties  were 
taken  on  the  notes  given  for  the  price  of  succession  property  regardless 
of  the  time  of  maturity  fixed  in  the  notes.  Whether  the  sale  was 
necessary  or  not,  he  should  not  have  parted  with  the  property  con- 
fided to  him  without  requiring  the  security  contemplated  by  law  on 
the  notes  given  for  the  price. 

The  sureties  of  the  administrator  who  has  caused  loss  to  t!io  succes- 
sion by  not  requiring  solvent  security  on  the  notes  given  for  the  price  of 
succession  property,  can  not  escape  liability  by  setting  up  that  the  sale 
was  not  necessary  for  the  payment  of  debts )  that  the  creditors  might 
have  been  provided  for  by  the  sale  of  less  property,  or  without  causing 
a  sale.  This  is  no  excuse.  It  is  enough  that  the  court  having  juris- 
diction of  the  succession  ordered  the  property  to  be  sold  on  terms 
deemed  most  advantageous  to  those  immediately  interested  in  the 
succession.  It  was  the  duty  of  the  administrator,  the  s\7orn  and 
bonded  oflicer  of  court  pro  liac  vice,  to  have  conducted  tiie  sale  accord- 
ing to  the  order  of  the  judge ;  and  if  he  failed  to  take  good  security  on 
the  notes,  as  required,  and  loss  occurred  to  those  immediately  inter- 
ested, whether  creditors  or  heirs,  he  and  his  sureties  became  liable  Un 
the  amount  of  loss  or  damage  resulting  from  disobedience  of  orders  or 
acts  of  maladministration.  Xow  what  excuse  is  it  for  failing  to  take 
good  security  on  the  notes  that  they  matured  in  one,  two  and  three 
years'  time.    Was  it  not  just  as  easy  to  take  good  security  on  notes 
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maturing  at  the  dates  uamed,  as  it  woald  be  to  take  good  seeiuily  oo 
notes  maturing  in  twelve  mouths  ?  What  has  the  time  of  matority  of 
the  notes  to  do  with  failure,  to  take  good  security  t 

It  is,  in  effect,  conceded  if  tlie  sale  had  been  made  on  twelve  months' 
time,  the  usual  period  fixed  by  law,  that  the  administrator  should 
have  taken  good  security  j  and  it  is  said  that  the  sureties  of  tho  admin- 
istrator signed  liis  bond  with  reference  to  the  time  fixed  by  law  for 
credit  sales ;  that  the  order  prolonging  the  time  of  the  credit  sale  made 
the  condition  of  the  sureties  of  the  administrator  more  onerous.  Such 
I  do  not  regard  as  correct.  It  was  just  as  easy  to  take  good  socarity 
on  notes  maturing  at  one  time  as  another.  Prolonging  the  time  of 
payment  did  not  make  the  obligation  of  the  administrator  to  take  good 
security  on  the  notes,  mora  onerous. 

In  the  case  before  us,  there  was  really  but  one  secuiity  taken  and  he 
was  not,  at  the  time,  worth  any  thing — the  oUier  iudurser  being  one  of 
tlie  purchasers  who  was  already  bound  as  maker. 

Can  it  be  said  that  an  administrator  has  discharged  his  duty  to  those 
immediately  interested  in  a  succession  in  his  hands,  when  he  takes 
notf  8  for  the  price,  amounting,  in  the  aggregate,  to  $121,000  00,  with 
only  one  security,  and  he  known  to  be  without  property? 

But  it  is  said  tlie  order  of  the  judge  was,  that  the  notes  given  for  the 
property  should  bo  "  indorsed  to  the  satisfaction  of  the  administrator." 

In  Fontcucl  i^.  Dcbnilou,  administrator,  etc.,  8  An.  509,  where  by  the 
terms  of  sale  in  an  insolvent  succession,  fixed  by  the  creditors,  the 
property  was  to  be  sold  on  a  credit,  the  "  purchaser  giving  his  obliga- 
tion, with  two  approved  securities  each,"  etc.,  it  was  held  to  be  the 
duty  of  the  administrator  liimself  to  require  two  good  securities,  and 
tho  responsibility  was  his  if  he  failed  to  do  so.  But  it  is  said  the  heirs 
liaving  joined  the  administrator  in  applying  for  the  sale  on  one,  two 
and  three  years'  time,  virtually  took  possession  of  the  estate,  as  joint 
proprietors,  and  his  duties  as  ndniiuistrator  terminated;  tliat  after- 
wards, in  conducting  the  s:ile,  he  acted  only  as  their  agent ;  that  the 
main  object  of  the  sale  was  a  partition  among  the  heirs,  the  payment 
of  the  debts  being  only  an  incident.  I  do  not  regard  tho  adminis- 
trator as  only  bound  to  the  creditors.  He  is  bound  to  the  heirs  as  well 
as  to  the  creditors,  and  his  securities  are  liable  for  any  dereliction  of 
duty  that  may  cause  loss  to  the  heirs  or  creditors.  Such  an  agency  as 
tho  securities  contend  arose  here  between  the  administrator  and  the 
heirs,  is  unknown  to  our  laws. 

Part  of  the  heirs  were  minors,  and  it  would  be  strange  that  they 
could  in  any  manner  consent  to  such  an  agency.  How  minors^  prop- 
erty can  be  sold  through  any  other  agency  than  that  provided  by  law, 
I  can  not  conceive.  How  could  they  consent  to  appoint  tlie  adminis- 
trator their  private  agent  to  conduct  the  sale,  and  see  that  proper 
secui'ity  was  taken  on  the  notes  given  for  the  price  of  the  property- 
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sold  f  The  sale  was  a  probate  sale,  made  by  the  sheriff  under  th& 
direction  of  the  administrator,  who  was  charged  to  see  that  proper 
secnrity  was  given  on  the  notes.  The  sheriff  conld  not  complete  his 
adjudication  without  o'ctbinc:  notes  to  the  satisfaction  of  the  admin- 
istrator. 

In  this  case,  the  administrator,  being  one  of  the  heirs,  bought  the 
property  jointly  with  three  of  the  other  heirs.  This  suit  is  by  three 
of  the  heirs  of  age,  and  by  tlie  minor  heirs  of  Armant  Hebert,  who 
contend  that  they  have  lost  all  their  inheritance  by  the  maladminis- 
tration of  the  administrator,  against  whom  they  have  judgment,  and 
now  seek  to  hold  his  securities  liable.  Hero  the  administrator  him- 
self bought  the  undivided  fourth  of  the  property,  and  failed  to  see 
that  legal  security  was  taken  on  the  notes,  as  his  duty  required.  Are 
these  minors  to  be  divested  of  their  share  of  the  estate,  and  be  told 
that  they  appointed  the  administrator  their  private  agent,  who  ruined 
them,  and  the  court  can  grant  them  no  relief  ?  I  think  not.  The  minors- 
could  not  appoint  a  private  agent.  They  are  under  the  protection  of 
the  law,  and  the  agents  of  court,  who  alone  can  sell  their  property, 
are  responsible,  and  their  securities  guarantee  their  faithful  discharge 
of  duty.  The  law  employs  no  irresponsible  agents  to  sell  minors' 
property. 

In  the  case  of  Bray  v.  Bray,  16  La.  352,  the  court  said :  *'  The  parties 
were  joint  owners  of  the  property  under  the  will  of  S.  G.  Bray,  and 
although  joint  executors,  also,  they  did  not  and  could  not  act  in  that 
capacity  in  a  contest  between  themselves  in  relation  to  the  property.'* 
There  both  the  legatees  were  of  age,  and  both  had  seizin  of  the  estate 
asjoint  executors,  and  the  point  on  which  that  decision  turned  was- 
iiot  analogous  to  the  one  presented  in  this  case.  Here  only  one  of  the 
heirs  had  the  possession  and  administration,  and  the  question  is,  in. 
what  capacity  did  he  conduct  the  sale?  Did  he  act  as  the  private 
ftgent  of  the  other  heirs,  majors  and  minors,  or  did  he  follow  the  writ 
of  sale  in  his  fiduciary  capacity  t 

To  my  mind  it  is  very  evident  that  his  acts  were  administrative;  he- 
did  not  obey  the  orders  of  court,  and  his  sureties  are  liable  for  the 
loss  he  has  occasioned  to  the  heirs.  Perkins,  Campbell  &  Co.  v.  H.  B. 
Cenas,  15An.60;  16  La.  72 ;  6  La.  392 ;  5  La.  322 ;  11  La.  329;  19 
La.  462;  10  An.  668;  C.  C.  1140.  The  doctrine  that  a  surety  is 
released  by  an  extension  of  time  granted  to  the  principal  debtor  with- 
out his  consent,  does  not  apply  to  the  case  of  the  sureties  on  the. 
ollcial  bond  of  an  administrator.    9  R.  276. 

For  these  reasons  I  feci  it  my  duty  to  dissent  in  this  case. 

Rehearing  refoscd* 
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No.  2381.— Schmidt  &  Ziegleu  v.  The  First  National  Bank  of 

Selma 

A  non-reafdeat  miy  appeal  Croma  judgment  rcndcroi  cgainct  him  on  attae^jment  any  tine? 
IK  ithln  ti\*o  years  irom  the  date  thereof. 

The  act  of  Congreas,  approved  Juno  3,  lEGi,  entitled  "An  Act  to  proTide  a  national  cnrreL.cy, 
Becured  hj  the  pledge  ot  United  States  bonds,"  givea  to  the  Uuttod  States  a  first  an*! 
•  paramount  privilege  npon  all  the  assets  of  a  banking  aasocia'ion  organize!  nndcr  the  act. 
to  reimburse  to  the  United  Statrs  the  amount  escpends.l  io  paying  the  drcula^ing  notes  of 
auch  banking  association.  Theraforc,  the  privdege  given  to  an  attaching  creditor  over  the 
assets  ot  the  First  National  Bank  of  bcima  must  be  postponed  to  that  of  the  privilege  ol 
the  United  States  where  it  is  showo,  as  in  this  case,  that  the  Louisiana  National  Bank,  a 
debtor  of  the  First  National  Bank  of  Selma.  had  notice  of  the  c'aim  of  the  United  Siatea 
on  the  assets  of  the  Fii*st  Nation&l  Bank  of  Sdma  before  the  seizure  by  the  creditors  under 
the  attachment 

APPEAL  from  Seventh  District  Court,  i)arish  of  Orleans.  Collens,  J. 
Build  &  Grovcr^  for  pljiintiffs  and  appellees.  E.  Pearson^  for 
ticfendant  and  appellant. 

Taliaferro,  J.  The  plaintiffs  being  holders  of  two  drafts  or 
checks  drawn  upon  the  Louisiana  National  Bank  by  the  First  National 
Bank  of  Selma,  in  Alabama,  and  their  payment  being  refused,  brought 
suit  in  New  Orleans  against  the  Selma  bank,  proceeding  by  attach- 
ment and  process  of  garnishment.  The  Louisiana  National  Bank 
answered,  through  its  officers,  that  there  were  funds  of  the  Selma  bunk 
in  their  custody,  but  that  they  had  been  notified  by  the  Government 
prior  to  the  notice  served  on  them  of  seizure  by  the  plaintiffs,  that  it 
claimed  a  lien  upon  all  the  assets  in  their  hands  belonging  to  the  Selma 
bank,  and  ordered  that  they  be  held  subject  to  the  claim  of  the  United 
States.  Cadle,  who  had  been  appointed  receiver  of  the  First  National 
Bank  of  Selma,  appeared  and  filed  an  exception  to  the  plain  tiffs'  pro- 
ceeding, on  the  ground,  that  at  the  time  of  the  institution  of  the 
plaintiffs'  Sjuit  and  long  prior  thereto,  the  Selma  bank  was  in  liquida- 
tion; thajfc  he  had  been  duly  appointed  receiver  thereof,  and  that  the 
court  before  which  ^ho  plaintiffs  brought  their  action  is  without 
jurisdiction. 

A  curator  ad  hoc  was  appointed,  who  subsccxuently  filed  an  exception 
of  similar  import,  and  these  exceptions  being  overruled,  the  curator 
answered  by  general  denial.  A  judgment  was  rendered  in  favor  of 
tli^  plaintiffs  with  privilege  upon  the  property  attached.  This  judg- 
ment was  signed  in  the  lower  court  on  the  nineteenth  of  June,  1868. 
An  execution  was  issued  and  the  receiver  came  in  as  third  opponent, 
claiming  that  he  was  entitled  to  be  put  into  possession  of  all  the  assets 
of  the  Selma  bank  in  controversy,  in  preference  to  any  and  every  lien 
or  privilege  s.et  up  by  Schmjidt  &>  Ziegler,  averring  his  privilege  to  bo 
established  by  the  Currency  Act  of  Congress,  approved  June  3,  1864 ; 
and  that  on  or  about  the  seventeenth  of  April,  1867,  the  First  National 
Bank  of  Selnuii  having  failed  to  redeem  its  notes  as  required  by  law, 
the  lionisiana  National  Bank,  the  garnishee  in  this  case,  was  dulj 


Digitized  by  VjOOQIC 


V^W  OllLEANS,  MAY,  J870.  ^5 

Schmidt  k  Zieglcr  v.  The  lint  Ifational  Bauk  of  Selma. 

QotiJ&od  thereof,  find  that  the  Goyernmcnt  of  tlio  United  States  had  and 
claimed  a  lien  upon  all  the  assets  of  the  Selma  bank  in  possession  of 
the  Louisiana  National  Bauk,  and  that  it  avos  ordered  to  hold  all  such 
funds  and  assets  subject  to  the  claim  and  lieu  of  the  United  States. 

Tp  this  third  opposition  the  plaintiff  opposed  the  plea  of  res  judicata, 
aUegiDg  that  the  same  matters  noT7  set  up  in  the  opposition  had  been 
presented  in  this  case  by  defendant  befo  re  judgment  rendered,  and 
were  decided  by  that  judgment  adversely  to  liim. 

A  judgment  \7as  rendered  on  this  third  opposition  on  the  twenty- 
ninth  Juno,  1869,  by  tlie  judge  of  the  Seventh  District  Court  of  New 
Orleans,  the  case  having  been  transferred  to  that  court  from  the  Third 
District  Court. 

The  judgment  was  in  favor  of  the  plaintiffs,  and  the  defendant,  on 
the  second  of  July,  18G9,  took  an  appeal  irom  both  judgments^  the 
appeal  being  devolutive  as  to  the  judgment  of  nineteenth  June,  1863, 
and  suspensive  as  to  that  of  second  July,  18GD. 

The  plaintiff  opposes  prescription  in  bar  of  the  opponent's  right  to 
appeal  from  the  judgment  rendered  on  the  nineteenth  of  June,  1868. 
This  can  not  avail  him;  the  opponent  uot  being  a  resident  of  the 
State  may  appeal  within  two  years. 

The  plaintiff  acquired  no  right  ao  against  the  United  States  by 
attaching  the  assets  of  the  Selma  bank  in  the  Louisiana  National 
Bank,  of  New  Orleans. 

It  is  expressly  provided  by  the  act  of  Congress,  approved  third  of 
June,  1864,  entitled  *'  An  Act  to  provido  a  national  currency  secured 
by  a  pledge  of  United  States  bonds  and  to  provide  for  the  circulation 
and  redemption  thereof,"  in  regard  to  the  associations  for  banking 
purposes  authorized  by  that  act,  "  that  for  any  deficiency  in  the 
proceeds  of  the  bonds  pledged  by  such  association  wlien  disposed  of  as 
hereinafter  specified,  to  reimburse  to  the  United  States  the  amount  so 
expended  iu  paying  the  circulating  notes  of  sucli  associations,  the 
United  States  shall  have  a  first  and  paramount  lien  upon  all  the 
assets  of  the  association,  and  such  doficieucy  shall  be  made  good  out 
of  such  assets  in  preference  to  any  and  all  other  claims  whatsoever, 
except  the  necessary  costs  and  expenses  of  administering  the  same." 
Tliis  law  enacted  in  the  public  policy  of  the  country  by  the  Congress 
of  the  United  States  none  can  be  presumed  to  be  ignorant  of.  It  is 
shown  that  previous  to  notice  to  the  Louisiana  National  Bank  of  the 
plaintiffs-  seizure  in  its  liands  of  the  assets  of  the  Selma  bank,  the 
Louisiana  National  Bank  had  been  notified  of  the  lieu  claimed  by  the 
iiovenimcnt  upon  thesp  assets,  and  ordered  to  holfl  the  came  sul^e^t 
to  tho  claim  of  the  United  States. 

The  light  of  tho  receiver  of  the  Splma  bank  to  the  possession  fM»4 
cQQti:o]L  qf  the  insets  i^  questipu;  we  thUilf-  fully  made  out;  a|id  ponplnde 
that  the  Judgment  of  the  Ipwer  cpQrt  is  (arrpneous. 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  there  be  judgment  in  favor  of  the  defendant  and  oppo- 
nent, and  that  he,  in  his  capacity  of  receiver  of  the  First  National 
Bank  of  Selma,  have  and  be  put  into  possession  and  control  of  all  the 
assets  of  the  Selma  bank  in  the  Louisiana  National  Bank,  ot  New 
Orleans,  and  which  constitute  tlie  subject  matter  of  this  controversy. 
It  is  further  ordered  that  the  plaintiffs  and  appellees  pay  all  costs  o£ 
this  suit. 


No.  2335. — Succession  op  Susan  Nitcii — Opposition  to  the  Executor's 

Account. 

Ezponscs  Incarred  for  materials  ftinxiabod  and  labor  performed,  at  the  request  of  the  executor, 
for  the  pre«ervation  of  the  property  of  the  succession,  are  properly  chargeable  to  the  estate, 
and  are  not  prescribed  by  one  year.  The  furnisher  of  materials,  and  labor  doue  In  repairs 
to  the  property  of  a  succession,  does  not  come  under  the  class  who  are  subject  to  the  pre- 
scription of  one  year,  as  dcsigiiSted  by  arUde  'c4Sl9  of  the  Civil  CoJo. 

An  account  founded  on  an  agreement  between  the  teststrix  and  her  agent  that  she  abonld  pay 
board  to  the  agent  with  whom  she  was  lirlng,  is  chargeable  to  the  estate,  and  is  not  pre- 
scribed by  one  year. 

APPEAL  from  Second  District  Court  of  Now  Orleans.   Duvigneaud,  J. 
JB.  Bermudes,  for  plaintiff  and  appellant.    A.  N.  Brickdlf  for 
defendant  and  appellee. 

Taliaferro,  J.  The  opponent  claims  from  the  succession  $1269, 
which  he  avers  is  the  balance  duo  by  the  succession  on  an  account 
presented.  This  account  is  made  up  of  various  item;^,  of  which  the 
principal  one  is  the  opponents  charge  of  $900  and  $176  80  interest  on 
that  sum,  alleged  to  be  for  boarding,  washing  and  lodging  furnished 
Mrs.  Nitch,  the  decedent,  from  January  15,  1863,  to  July  15,  1865. 
To  all  the  items  of  the  account  the  executor  pleads  the  prescription  of 
one  and  three  years.  To  the  items  charged  ior  material  and  labor 
furnished  for  repairs  of  property  of  the  estate  since  the  death  of  the 
testatrix,  he  excepts  that,  if  due  at  all,  they  are  due  by  the  executor, 
in  his  individual  name,  and  are  not  chargeable  to  the  succession.  The 
item  $100  for  expenses  of  the  last  illness  was  reduced  to  $53  50.  With 
this  exception  the  opponent's  account  was  sustained,  and  ho  had  judg- 
ment for  $1221  50. 

The  executor  appealed. 

The  charges  for  materials  furnished  and  labor  performed,  we  think 
the  succession  properly  liable.  These  expenses  were  incurred  for  the 
preservation  of  the  property  from  decay,  and  enhanced  the  price 
realized  by  the  sale  of  it.  The  benefits  inured  to  all  interested  in  the 
succession,  as  well  creditors  as  legatees.  The  executor  relies  on  the 
prescription  of  one  year  as  barring  the  opponent's  claim  for  materials 
furnished  and  labor  done  in  the  repairs  to  the  property,  and  refers  to 

Digitized  by  VjOOQIC 


f 


NEW  OKLEANS,  MAY,  1870.  317 


SucceMioa  of  Saaaa  Nitch    Opposition  to  the  Executor'a  Account. 

artide  3499.  Among  tbe  Tarious  debts  enumerated  in  that  article,  as 
prescribed  by  one  year,  is  "  that  of  workmen,  laborers  and  servants, 
for  the  payment  of  their  wages."  The  opponent  does  not  seem  to  us 
to  come  under  the  class  here  designated.  He,  it  appears,  was  an  agent 
of  the  estate  and  acted  in  these  matters  as  an  employer  who  contracted 
for  the  material  and  engaged  the  workmen  who  did  the  work,  and 
made  payment  for  all.  On  the  part  of  the  executor  it  is  argued  that 
the  item  for  board  is  prescribed  by  one  year,  according  to  articles  3499 
and  3500  of  the  Code.  The  article  3499  declares  the  prescription  of 
one  year  against  the  claims  of  '*  inn  keept:rs  and  such  others,  on 
account  of  lodging  and  board  which  they  furnish."  This  prescription 
has  been  held  to  apply  to  claims  for  board  in  private  houses  where  the 
proprietors  or  managers  make  it  a  business  to  furnish  board  at  a  fixed 
price.    2  An.  759 ;  3  An.  458 ;  5  An.  599. 

It  appears  that  tho  opponent  in  this  case  is  a  housekeeper;  that 
Mrs.  Nitch  was  a  widow,  childless,  advanced  in  age  and  in  infirm 
health ;  that  she  owned  several  houses  and  lots  in  New  Orleans ;  that 
she  was  on  terms  of  intimate  friendship  with  the  opponent  and  his 
family ;  that  she  intrusted  to  him  to  a  great  extent  the  management  of 
her  property,  the  collection  of  rents  due  her,  etc.    It  is  shown  that 
there  was  an  agreement  between  the  parties  that  the  testatrix  should 
pay  board ;  a  verbal  agreement,  it  seems,  had  existed  in  relation  to  a 
sale  of  a  portion  of  her  property  to  the  opponent,  and  that  compensa- 
tion for  board  was  to  be  deducted  from  the  price  to  bo  given.    This 
agreement  was  never  carried  out.    It  is  not  shown  that  the  opponent 
ever  had  any  other  boarder,  much  less  that  he  made  a  business  of 
keeping  a  house  lor  boarding  persons.    We  can  not,  therefore,  regard 
him  as  an  innkeeper  or  as  the  keeper  of  a  private  boarding  house,  and, 
consequently,  conclude  that  his  claim  is  not  subject  to  the  prescription 
of  article  3499.    Neither  docs  it  seem  barred  by  the  prescription  of 
three  years.    The  opponent  charges  board  for  two  years  and  a  half, 
from  fifteenth  of  January,   1863,  to  fifteenth    of  July,   1865.     His 
oppoBition  to  the  executor's  account  was  filed  June  16, 1868. 
We  Bee  no  error  in  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed-  that  the  judgment  of 
tho  district  court  be  affirmed,  with  costs* 


No.  1951.— Meeker,  Knox  &  Co.  v.  Cumhikgs,  Browk  &  Co. 

If  suit  is  brought  by  the  holder  of  a  protested  draft  against  the  drawer,  as  a  member  of  the 
firm  who  are  the  drawees  and  acceptors,  the  fkct  that  he  is  a  memt)er  of  snch  firm  must  be 
proved  before  Judgment  can  be  rendered  agAtnst  him  as  such. 

The  f  lilare  to  give  notice  of  tho  non-payment  by  the  acceptor  of  &  draft  wiU  discharge  the 
drawer. 

APPEAL  from  the  Fourth  District  Court  for  the  parish  of  Orleans. 
TJ^ardy  J.    Thomas  B.  HarU  for  plaintiffs  and  appellees.    John  H, 
New,  for  defendant  and  appellant. 

How£i'L>  J*    Harry  T.  Hays  has  appealed  from  a  judgment  against 
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liiin,  individually,  and  as  a  member  of  the  commercial  firm  of  Cum- 
mings,  Brown  &  Co.,  on  a  draft  drawn  by  bim  in  favor  of  Daniel  W. 
Adams  on  said  firm,  all  of  whom  arc  alleged  to  be  members  of  the  firm. 

There  is  no  evidence  that  Hays  is  a  member  of  said  firm,  or  that 
notice  of  the  protest  of  said  draft  was  sensed  on  him  as  drawer. 

The  plaintifis  have,  therefore,  failed  to  make  out  their  case  against 
the  appellant,  who  pleaded  the  general  issue. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed^ 
and  that  there  be  judgment  dismissing  plaintiffs'  demand^  as  of  non- 
suit, with  costs  in  both  courts. 


No.  2465. — The  State  of  Louisiana,  ex  rol.  A.  Willoz,  v,  S.  H.  Bur- 
bank,  Treasurer  Metropolitan  Police  Board. 

a  mandamas  can  not  i^snc  to  a  public  officer  or  a  public  body  to  compel  the  pcrfonnaiice  cf 
my  act  where  they  have  a  discretionary  power.  Nor  vill  the  writ  iaaue  to  compel  the 
treasurer  of  a  corporation  to  pay  a  demand  wh?n  there  is  no  money  in  the  treasury. 

A  writ  of  mandamus  can  not  issue  against  the  same  body  to  compel  the  performance  of  twi> 
separate  and  distinct  acts,  the  one  not  depending  upon  or  grQwing  cut  of  the  other.  In 
such  a  case  separate  and  Independent  writs  must  issue. 

The  Board  of  Metropolitan  Police  can  not  be  compelled,  by  mandamus,  issued  at  the  request  of 
a  creditor,  to  receive  an  amount  of  fands  alleged  to  be  in  the  hands  of  the  State  Treasurer 
to  their  credit,  because  thoy,  (the  board),  have  the  discretionary  poT7er  to  rcceiye  or  rcftue 
to  receive  the  funds. 

APPEAL  from  Ftftli  District  Court,  parish  of  Orleans.  Zcaumont  J. 
J^.  Filleulj  for  Board  of  Metropolitan  Police,  appellants.  E,  Ber- 
mudcz,  for  relator,  appellee.  J,  Ifmclins,  for  S.  N.  Burbank,  treasurer, 
appellee. 

LuDELiNG,  C.  J.  The  relator  represents  that  **  he  is  the  holder  and 
owner  of  one  hundred  and  thirty-two  warrants  issued  by  the  cliief 
clerk  of  the  Board  of  the  Metropolitan  Police,  (for  the  x>ay  of  the  police 
organized  under  the  provisions  of  an  act  entitled  An  Act  to  establish 
a  Metropolitan  Police  District,  etc.),  on  S.  N.  Burbank,  the  treasurer 
of  said  board,  who  has  accepted  the  same  for  payment,  forming,  in  the 
aggregate,  a  sum  of  nine  thousand  nine  huudi-ed  and  ninety-nine 
dollars  and  seventy-five  cents,  as  appeara  by  said  warrants,  which  are 
themselves  annexed  as  parts  of  this  petition.  *  *  That  said  warrants 
being  due,  petitioner  has  applied  for  payment  of  the  same  to  said  Bur- 
bank, who  stated  that  he  had  no  funds  at  the  time  to  meet  the  same ; 
that  the  State  Treasurer  has  in  his  possession,  to  the  credit  of  said 
Burbank  and  board,  the  sum  of  seventy  thousand  dollars  and  upwards, 
which  ho  has  offered  to  transfer  to  said  board  and  treasurer  for 
the  purpose  of  paying  the  warrants  issued  in  conformity  with  said 
law,  and  now  due  and  exigible,  but  that  said  boai-d  and  its  treasurer 
refuse,  without  cause,  to  receive  said  sum  from  said  Treasurer,  and  it 
is  their  duty  to  do ;  that  petitioner  has  a  right  to  compel  said  Burbank 
ti*easurer,  to  receive  from  Kiid  State  Treasurer  said  sum  of  seventh- 
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thousand  dollars  oad  more,  and  to  have  the  same  applied  to  the  pay- 
ment, by  said  Barbank,  treasurer,  of  petitioner's  warrants,  amounting 
to  $9,999  75.  Wherefore,  petitioner  prays  that  a  writ  of  mandamus 
issue  herein  commanding  said  Burbank,  treasurer  of  said  Board  of 
Metropolitan  Police  to  apply  for  and  to  receive  from  tlie  State  Treas- 
urer the  sum  of  seventy  thousand  dollars  or  more,  and  out  of  the  samo 
to  iKiy  petitioner  the  sum  of  $9,999  75,  as  first  applicant  for  payment, 
or  show  cause  to  the  contrary,  on  such  day  and  hour  as  the  court  may 
fix }  that,  in  the  meantime,  said  Burbank  bo  prohibited  from  receiving 
and  issuing  the  same  to  the  injury  of  petitioner,  and  that  after  duo 
proceedings  said  mandamus  be  made  peremptory,"  etc. 

The  alternative  writ  was  issued  as  prayed  for.  Subsequently  a 
supplemental  petition  was  filed  alleging  that  the  city  of  New  Orleans- 
had  placed  in  the  hands  of  the  State  Treasurer  seventy  thousand 
dollars  and  upwards  to  pay  the  police  in  said  city }  that  the  Board  of 
Metropolitan  Police,  has,  without  cause,  refused  to  receive  said  sum 
from  said  State  Treasurer  and  to  apply  the  same  to  the  payment  of 
said  city  police,  and  that  it  still  refuses  to  do  so.  He  prays  that  said 
Metropolitan  Police  Board,  through  its  president,  Oscar  J.  Dunn,  and 
its  members,  (naming  them),  be  commanded,  by  mandamus,  to  receive 
said  sum  of  money  from  the  State  Treasurer  and  to  apply  the  same  to 
the  payment  of  petitioner's  warrants  in  preference  to  all  other  warrant 
holders,  as  first  applicant,  etc. 

Ail  exception  was  filed,  which  we  deem  unnecessr.ry  to  notice. 

Burbank's  answer  is  simply  a  general  denial. 

The  answer  of  the  Board  of  Metropolitan  Police  averred  that  tho 
apportionment  of  expenses  for  the  support  of  the  Metropolitan  police 
having  been  made  by  the  board,  the  city  of  ^^ew  Orleans  was  assessed 
at  the  sum  of  $805,635.  The  city  offered  to  pay  the  said  assessment  to 
the  State  Treasurer,  provided  the  board  would,  by  resolution,  authorize 
the  treasurer  to  receive,  at  par  value,  city  bonds  bearing  seven  per 
cent,  interest,  which  proposition  the  board  refused  to  accept,  on  the 
ground  that  they  had  no  authority,  and  for  other  reasons  commimicated 
to  the  State  Treasurer  on  the  seventeenth  July,  18G1). 

On  the  nineteenth  of  October  the  State  Treasurer  informed  the  board 
that  he  had  received  from  the  city  8805,635  of  the  said  bonds,  and  had 
sold  them  at  a  large  discount  for  account  of  the  Board  of  Metropolitan 
Police,  and  presented  to  them  his  account  of  said  funds  for  their 
approval  and  acceptance. 

The  board  thus  called  upon  to  approve  ov  disapprove  an  account, 
have  exercised  their  discretionary  power  by  refusing  f  o  approve  said 
aeeoont,  leaving  the  difficulty  yet  pending  and  unsettled  between  the 
State  Treasurer  and  the  board. 

That  by  reason  of  these  obstacles  the  money  in  the  hands  of  the 
Treasurer  of  the  State  has  not  been  transferred  to  the  Metropolitan 
treasury,  which  is  now  empty. 
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state  of  Louisiana,  ex  rel.  Willoz,  v.  Burbink,  Treasurer  Metropolitan  Pidioe  Board. 

That  no  maudamus  can  issue  to  public  officers  or  public  bodies  to 
perform  any  act  where  they  have  a  discretionary  power. 

That,  there  being  no  money  in  their  treasury,  a  mandamus  to  pay 
money  would  be  a  vain  tiling,  and  on  that  ground  can  not  be  granted. 

That  a  mandamus,  commanding  your  respondents  to  receive  tlie 
amount  tendered  by  the  State  Treasurer,  would  be  a  command  to  the 
board  to  ratify  the  receipts,  sale  and  discount  of  the  city  seven  per 
cent,  bonds  (which  is  expressly  forbidden  by  Act  No.  49,  1861)),  and 
would  involve  the  board  in  heavy  responsibilities,  and  substitute  the 
judgment  of  the  court  to  the  judgment  of  the  board. 

That  the  mandamus  should  not  issue,  because  the  relator  lias  not 
made  any  demand  on  the  board,  nor  has  ho  made  any  proffer  of  t he- 
warrants  held  by  him,  and  that  the  acts  to  bo  perfonncd  arc  not 
specifically  set  forth,  and  accui-ately  described. 

That  they  are  distinct  acts,  not  dependent  the  one  npon  the  other, 
and  can  not  bo  included  in  one  mandamus ;  that  one  of  the  acts  to  be 
perfoimed,  to  wit:  to  receive  money  from  the  State  Treasurer,  doi^ 
not  depend  upon  the  will  of  your  respondents,  but  upon  the  will  of  tht* 
State  Treasurer,  etc. 

That  no  mandamus  can  issue  to  the  treasurer  of  the  boai*d.  distinct 
from  a  mandamus  addressed  to  the  corporation — the  treasurer  being  a 
subordinate,  subject  to  the  will  of  the  governing  body,  etc. 

On  the  day  fixed  for  trial,  it  appears,  from  the  brief  of  the  counni*! 
for  the  Board  of  Metropolitan  Police  (but  there  is  nothing  in  the  I'cconl 
1o  show  it),  that  the  suit  was  discontinued,  as  against  the  Board  of 
Metropolitan  Police;  and  tho  following  admissions  wcro  made  l>\ 
counsel  for  Burbank,  to  wit : 

*'  That,  since  the  institution  of  these  piXM^cedings,  to  wit,  on  Tue;>tby 
or  Wednesday,  Mr.  Burbank  has  received  from  the  State  Treasurer 
$585,7^0  47,  with  $11,000  reserved  for  the  payment  of  the  Police  Com- 
missioners.   A  suit  was  brought  in  the  Sixth  District  Court,  on  the 
twenty-first  of  this  mouth,  by  J.  B.  Howard,  agent,  for  the  ciiiu* 
following,  to  wit:    Antoino  Dubuclet,  $490,000;    Mr.  J.  Hernandex^ 
$16,000;  Mr.  H.  Newgass,  $10,000;  Octave  Belot,  $26,000;  and  sundry 
other  persons,  in  which  the  mandamas  was  made  peremptory.     On  thi* 
same  day,  a  mandamus  on  S.  N.  Burbank  was  made  peremptory,  in 
favor  ot  W.  Pugh,  for  $37,538  07.    On  the  same  day,  a  like  mandamas 
was  made  peremptory,  in  favor  of  Davidson  &  Hill,  for  $12,813  66. 
On  the  twenty-second  day  of  October,  Hughes  &  Dejean,  represent- 
ing numerous  policemen,  obtained  judgment  against   Burbank  for 
$16,277  18.     On  Mwulay,  the  iweniy-fi/th  of  October,  S.  N.  Burbuik, 
treasurer,  obtained  a  mandamus  on  Antoine  Debudet  to  pay  over  to 
him,  as  treasurer,  $596,790  47,  less  $11,000,  reserved  for  the  coniiitia- 
sioners.    Mr.  S.  K.  Burbank,  treasurer,  as  he  understands,  has  paid. 
to  AntoiM  Dehucletj  as  a  citizen  and  holder    of    warrants,  about 
$490,000." 
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Stete  of  Looistona,  ex  rel.  WiUoz,  ▼.  Burbank,  Treasurer  MetropoUtan  Police  Board. 

Upon  this  evidence,  and  the  pleadings,  the  judge  a  quo  made  the 
•uiaDdamuB  peremptory  against  Barbank. 

It  is  lamentable  to  witness  such  flagrant  abuse  of  legal  remedies, 
:md  S9ch  shameful  dereliction  of  official  duties  as  are  shown  by  this 
record.  The  answer  filed  by  the  Board  of  Metropolitan  Police  furnish 
j^ooil  and  sufficient  reasons  why  the  mandamus  should  not  have  been 
made  peremptory. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  district 
court  bo  reversed,  and  that  the  petitioner's  application  bo  dismissed, 
inth  costs  of  both  courts. 


Xo.  1829. — Charles  Case,  Receiver  of  the  First  National  Bank  of 
New  Orleans,  t;.  Manheim  Berwix. 

The  act  of  Congress  authorizing  the  cootTollcr  of  the  currency  to  appoint  a  receiver  to  tako 
charge  of  any  bank  or  association  that  has  failed  to  redeem  its  ctrcuiadng  notes,  and  is  In 
def  talt,  with  fhll  power  to  coUect  ali  debts  due  such  bank  or  aesodation,  anthorises  snch 
receiver,  when  appointed,  to  sue  for  and  stind  in  judgment  in  the  courts  of  the  country 
in  all  cases  Involving  the  coUcction  of  debts  dao  such  bauk  or  association. 

Fuoltestimony  is  not  admissible  to  exp!ain,  contradict  or  vary  a  written  contract  of  sale,  nor 
can  witnesses  be  heard  to  sh')W  what  the  underata|iding  of  the  flnaace  committee,  the 
Common  Council  of  the  city  of  New  Orleans,  or  the  communliy  in  geueral,  wa.-,  a -out  the 
mesning  ot  an  ordloance  anthorizing  tbo  Mle  of  city  property, 
iaa  sale  of  property  by  the  city  of  New  Orleans,  authorized  by  ordloanco  of  the  Common 
Council,  the  city  fixed  the  terms  in  so  far  as  to  require  the  purchaser  to  pay  oue-fltth  of  tno 
amount  bid  in  ossh,  at  the  time  of  sale,  the  balance  to  be  pal  I  In  insta.lments  to  suit  the 
parch-ser,  with  mortgage  retained  on  the  property  sold,  until  final  payment,  giving,  how- 
ever, the  purchaser  the  right  of  paying  the  whole  amount  in  cash,  and.  In  that  event,  the 
city  was  to  take  iu  payment  her  matured  obligations  at  par.  The  purchaser  declined  to 
aT«U  himself  of  this  privilege  of  paying  the  entire  indebte  ness  at  the  time  of  sale,  but 
gave  his  no:  c  for  the  amount  in  dollars.  Hold— That  mt  having  piid  the  amount  in  city 
i.otes  at  the  lime  of  sale,  he  could  not  now  claim  to  discharge  the  note  in  any  thing  but 
Iswftil  currency;  that  the  right  to  pay  in  ci^  notes  was  forfeited  by  his  failure  to  avail  him- 
atrlf  of  the  conditions  prcacribed. 

I  PPEAL*  from  Fifth  District  Court,  parish  of  Orleans.  Le(inmont,  J, 
/jL  G.  L.  Bright  and  J,  D.  Bouse,  for  plaintiff  and  appellant.  E,  Fih 
1ml,  lor  defendant  and  appellee. 

LuDELiKG,  C.  J.  The  plain  tiff,  alleging  that  he  is  the  holder  and 
<>\vner  of  a  negotiable  note,  secured  by  mortgage,  executed  by  Man- 
heim Bcrwin,  prays  for  judgment  for  the  amount  of  the  note,  wiUi 
interest  and  costs,  and  for  a  recognition  of  the  vendor's  privilege  and 
mortgage. 

The  defendant  filed  the  following  exceptions  to  this  demand: 

First — ^The  defendant  denies  specially  that  the  plaintiff  has  been 
npppinted  by  any  legal  and  competent  authority,  receiver  of  the  First 
-National  Bank  of  New  Orleans ;  defendant  specially  denies  tliat  the 
phuntiff  has  qualified  or  given  bond,  as  required  by  the  laws  of  the 
United  States,  to  enter  upon  the  duties  of  such  an  office. 

Second — ^Defendant  furtlier  excepts  on  the  ground  that  this  is  a  suit 
in  which  the  United  States  are  interested,  and  are  the  real  plaintiffs , 
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that  the  snit  can  not  stand  if  not  instituted  in  the  name  of  the  United 
States. 

Third — That  tlie  counsel  who  signed  the  plaintiff's  petition  are  not 
authorized  to  represent  the  United  States ;  that,  by  law,  it  is  made  the 
duty  of  tlie  District  Attorney  of  the  United  States  to  represent  the 
Crovernment  in  all  civil  suits,  in  which  they  are  interested.  The 
United  States  can  not  be  represented  by  any  private  person,  but  must 
appear  in  court  through  tlieir  constituted  organ. 

Fourth — And  the  respondent  also  claims  oifer  of  the  appointmenU 
and  titles  of  tlie  plaintiff  to  appear  in  this  snit  on  behaf  the  United 
States. 

The  appointment  of  Charles  Ca*e  as  receiver,  by  the  controller  of 
the  currency,  was  filed  in  evidence. 

The  statute  of  the  United  States,  providing  a  national  currency, 
directs  that  whou  the  controller  shall  be  satisfied  that  any  association 
has  relused  to  pay  its  circulating  notes,  and  is  in  default,  he  may 
appoint  a  i-oceiver,  who,  under  the  direction  of  the  controller,  shall 
take  iiosscsslon  of  the  books,  records  and  assets  of  every  description, 
of  such  association,  and  collect  all  debts,  dnes  and  claims  belonging  to 
the  association.  Statutes  at  Large,  1864,  114,  Sec.  50.  The  |K)wer /» 
collect  debts  embraces  the  right  to  use  all  necessary  moans  to  attain 
the  object  of  the  agency.    The  exception  was  correctly  overruled. 

The  answer  denies  that  the  plaintiff  is  the  holder  of  the  note ;  he 
avers  that  it  belongs  to  the  city  of  New  Orleans,  and  that  it  was  given 
for  the  purchase  of  batture  lots  sold  by  the  city  to  redeem  city  notes, 
and  the  condition  of  the  sale  was  that  the  price  might  be  paid  in  city 
notes ;  that  the  National  Bank  was  well  aware  of  this  condition,  and 
tlwt  he  tendered  payment  in  city  notes. 

The  defendant  offered  witnesses  to  prove  that  the  understanding  of 
the  finance  committee  of  the  Common  Council,  and  of  the  commimity 
in  general,  was  that  the  city  property  for  which  the  note  was  given, 
was  sold  for  city  notes.  The  plaintiff  objected  on  the  ground  that 
parol  evidence  was  not  admissible  to  explain,  contradict  or  vary  the 
written  act  of  sale.  The  objection  was  overruled,  and  a  bill  of  excep- 
tions was  taken  to  the  ruling  of  the  of  district  judge.  The  testimony 
should  have  been  excluded.    C.  C.  art.  2256. 

The  ordinance  authorizing  the  sale  is  in  the  rccoixl,  and  its  meaning 
can  not  be  explained  by  the  nnderstanding  of  individual  members  of 
the  Council.  It  provides  that  tlie  property  shall  be  sold  on  the  follow- 
ing terms:  ^^  One-fi/th  cash,  in  matured  and  lawful  obligations  of  the 
city,  or  in  United  States  treasury  notes,  and  ilie  balance  in  equal  inHaU- 
ments,  divided  into  coupons,  if  required,  of  one^  two,  three  and  four 
years'*  credit,  with  special  mortgage  on  the  pi-operty  sold;  said  note»to 
bear  interest  at  the  rate  of  six  per  cent.  i>er  annum  from  date  to  matu- 
lity,  and  if  not  then  paid,  eight  per  centum  thereafter  until  final  pay- 
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CiM,  K«oeiTer,  t.  Berwin. 

iD6Dty  withprivUege  on  the  part  of  the  purchaser  to  pay  iTte  whole  or  any 
part  of  their  notes  in  ccwA." 

The  proces  verbal  of  sale  contains  a  repetition  of  the  language  used 
in  the  ordinance.    The  note  is  in  the  following  words  and  figures : 

**New  Orleans,  June  6,  1866. 
$2720. — One  year  after  date  I  promise  to  pay  to  the  order  of  myself 
twenty  seven  hundred  and  twenty  dollars,  value  received,  bearing 
interest  at  the  rate  of  six  |  cr  cent,  per  annum  from  date  to  maturity, 
and  thereafter,  if  not  paid  then,  eventual  interest  at  the  rate  of 
dght  per  cent,  per  annum  irom  maturity  until  paid. 

(Signed)  AIaniikim  Berwin. 

(Endorsed)  Manheim  Berwin. 

Xe  varietur, — Secured  by  mortgage,  by  act  passed  before  me  this 
%,  July  14, 1866,  New  Orleans. 

W.  J.  Castell,  Notary  Public." 

The  ordinance  required  the  purchaser  to  pay,  at  least,  one-fifth  oj 
the  price  cash,  that  is,  at  the  time  tJ^e  sale  was  made.  As  to  the  remain- 
der of  the  price,  he  might  divide  it  into  installments  payable  in  one, 
two,  three  or  four  years,  at  his  option.  He  had  tJie  privilege  to  pay  the 
whole,  or  any  part  over  one- fifth,  of  the  price,  cash,  that  is,  at  tJui  time 
of  the  sale.  The  cash  payment  could  be  made  in  the  matured  and 
lawful  obligations  of  the  city. 

The  object  of  the  ordinance  is  manifest ;  it  was  to  give  credit  and 
value  to  city  notes,  by  causing  a  large  portion  of  them  to  be  with- 
drawn from  circulation  and  canceled  immediately. 

The  purchaser  did  not  avail  himself  of  the  ** j>rir//c//c  "  granted  by 
the  terms  of  the  sale,  of  paying  the  whole  amount  of  the  price  *'  cash,^"* 
bat  he  chose  tlie  alternative,  and  gave  his  note  for  ^'dollars,''  which 
means  lawful  money. 

The  evidence  satisfies  us  that  the  note  belongs  to  the  First  National 
Bank.  The  plaintiff  is  entitled  to  a  judgment  for  the  amount  of  the 
note,  with  interest  and  costs,  in  lawful  money  of  the  United  States. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
TBversed ;  and  it  is  ordered  that  there  be  judgment  iu  favor  of  the 
plaintifif  against  the  defendant,  for  tlie  sum  of  two  thousand  seven 
hundred  and  twenty  dollars,  with  six  per  cent,  per  annum  interest 
from  the  sixth  day  of  June,  1866,  to  the  sixth  day  of  June,  1867,  and 
eight  per  cent,  per  annum  from  the  sixth  of  June,  1867,  till  paid,  and 
costs  of  both  courts.  It  is  further  ordered  that  the  vendor's  privilege 
and  special  mortgage  retained  on  the  property  sold,  be  recognized  and 
made  exccatory. 
Rehearing  refused. 

Justices  Howell  and  Howe  aro  recused  in  this  case. 
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Case,  Receiver,  v.  Bturcken. 


No.  1830.— Chari.es   Cask,  Receiver  of  the  First  National  Bank  of 
New  Orleans,  v.  II.  F.  Stcucken. 

APPEAL  from  Fifth  District  Court  of  New  Orleans.  Leaumont,  J. 
George  L,  Bright  and  J.  D.  Bouse,  for  plaintiff  and  appellant. 
€ollcn8  (0  Wooldridge,  for  defendant  and  appellee. 

LuDELixG,  C.  J.  This  case  is  similar  to  tlie  suit  of  Charles  Case, 
Receiver,  etc.,  t?.  Berwin. 

For  the  reasons  given  in  that  ca^e,  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  of  tlie  district  court  be  avoided  and 
reversed,  and  that  tlic  plaintiff  have  judgment  against  the  defendant 
for  the  sum  of  nine  hundred  and  sixty  dollars,  with  six  per  centum 
per  annum  interest,  from  the  first  of  June,  1866,  to  the  first  day  ol 
June,  18C7,  and  eight  per  centum  per  annum  interest  tlicrcafter  until 
paid,  and  the  costs  in  both  courts.  It  is  further  ordered  that  the 
\endor''s  privilege  and  the  special  mortgage  retained  on  the  property 
bold  be  recognized  and  made  executory. 

Justices  IJowell  and  Howe  are  recused  in  this  case. 


No.  1831.— CiiAitLKS  Case,  Receiver  of  the  First  National  Bank   of 
Nc^Y  Orleans,  r.  II.  F.  Stlrcken. 

APPEAL  from  Fifth  District  Court  of  New  Orleans.  Leaumoni,  J. 
George  L.  Bright  and  J.  D.  Bouse,  for  plaintiff  and  appdlant. 
Collens  d;  Wooldridgc,  for  defendant  and  appellee. 

Lu DELING,  C.  J.  This  suit  is  similar  to  the  case  of  Charles  Case, 
Receiver,  etc.,  v.  Berwin. 

For  the  reason  given  in  that  case,  it  is  ordered  and  adjudged 
that  the  judgment  of  the  district  court  bo  avoided,  and  that  the 
plaintiff  have  judgment  against  the  defendant  for  the  sum  of  eight 
hundred  and  twenty  dollars,  with  six  per  cent,  per  annum  interest 
ther<*on,  from  the  first  day  of  June,  1866,  to  the  first  day  of  June. 
1867,  and  eight  per  cent,  per  annum  interest  thereafter  till  paid,  and 
ihe  costs  in  both  courts.  It  is  further  ordered  that  the  vendor's  priv- 
ilege and  special  mortgage  retained  on  the  property  sold  be  recognized 
and  made  executory. 

Justices  Howell  and  Howe  are  recused  in  this  case. 


No.  1832.— Charles  Case,  Receiver  of  the  First  National  Bank  of 
New  Orleans,  v,  John  Houley. 

APPEAL  from  Fifth  District  Court  of  New  Orleans.    Leanmoni,  J. 
G.  L.  Bright  and  J.  D.  Bouse,  for  plaintiff  and  appellant.    Buddd' 
Grovcr,  for  defendant  and  appellee. 
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Cue,  Bocciver,  y.  Hoaley. 

LuDELiNG,  C.  J.  This  case  presents  the  same  questions  decided  in 
Charles  Case,  Receiver,  etc.,  v,  Bcrwin.  For  the  reasons  given  in  that 
case,  the  judgment  of  the  district  court  in  this  case  must  bo  reversed. 
Tn  this  case  the  defendant  called  the  city  of  New  Orleans  in  warranty. 
TJierc  is  no  just  ground  for  this  call  in  warranty. 

It  is  therefore  ordered  tliat  the  judgment  of  the  district  court  be 
avoided  and  reversed.  It  is  iurther  ordered  that  the  plaintiff  have 
judgment  against  the  defendant  for  one  thousand  and  ten  dollars,  with 
six  per  cent,  per  niinuni  interest  from  the  first  of  June,  lct>6,  to  the  first 
of  June,  18()7y  and  eiglit  per  cent,  per  annum  interest  from  the  first  of 
June,  18(57,  till  paid,  and  tlie  costs  in  both  courts.  It  is  further  ordered 
that  the  vendor's  privilege  and  the  special  mortgage  retained  on  the 
property  sold  be  recognized  and  made  executory. 

Justices  Howell  and  Howe  are  recused  in  this  case. 


No.  1977.— J.  W.  Zaciiarie  r.  E.  Spkoule  &  Co. 

]:j  »  case  wbcro  the  United  States  military  authorities  took  posscBsion  of  leased  property  in  tho 
city  of  IScw  Orleans,  during  the  late  war,  it  was  held  that  the  losi-ee  vas,  from  that  date, 
abs« lived  Arom  all  obligations  to  the  lessor,  on  account  of  the  lease;  that,  in  a  suit  to  enforce 
payment  of  the  rent  for  the  unexpired  lease,  Ly  the  lessor,  if  the  lessee  showed  a  termina- 
tion of  the  lease  by  the  military  authorities,  ho  was  discharged;  that,  in  a  case  of  this  kind, 
the  lessor  could  not  invoke  the  maxim,  contra  non  vcUentem,  etc.,  to  doleat  the  plea  of  pre- 
scription, even  if  xhia  maxim  couli  be  applied  in  any  case. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.  Leautnont,  J. 
John  Claiborne,  for  plaintift*  and  appellant.  W.  B,  Koontz,  for 
defendant  and  appellee. 

Taliaferuo,  J.  On  tho  fifteenth  of  May,  1858,  tho  plaintiff  and 
defendants  eutered  into  a  contract  of  lease,  whereby  the  latter  leased 
certain  store  houses,  in  the  city  of  New  Orleans,  for  the  term  of  five 
years,  to  commence  o:i  tlie  first  of  November,  1858,  and  to  end  on  the 
thirty-first  of  October,  18u-J.  The  lessees  were  to  pay  $4000  annually, 
in  quarterly  installments  of  $1000  each,  for  the  payment  of  which  they 
were  to  give  notes  on  the  first  day  of  November  of  each  year. 

In  tho  month  of  April,  1863,  the  lessees  vacated  the  premises,  with 
the  consent  and  under  the  direction  of  the  United  States  military 
authorities,  then  in  military  occupancy  of  the  city. 

It  appears  that  tho  lessees  paid  to  the  military  authorities,  nnder  a 
special  military  order,  the  rent  from  tho  first  of  November,  1862,  to 
April,  1863,  when  they  vacated  the  premises.  It  also  appears  that  they 
had  paid  tho  rent  which  accrued  prior  to  November,  1862,  to  the 
plaintiff,  or  his  agent. 

The  plaintiff  brings  suit  for  the  last  year*s  rent — that  is,  for  1863— 
cxeept  the  first  quarterns  rent,  which  he  abandons. 

The  defense  is,  the  seizure  of  the  property  leased,  by  the  United 
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States  military  authorities,  and  the  prescription  of  three  years. 

There  was  judgment  in  favor  of  defendants,  and  the  plaintiif 
appeals. 

It  is  shown  that,  by  the  contract  of  lease,  the  last  quarter's  rent  fell 
due  on  the  first  of  November,  1863,  and  that  the  citation  in  this  suit 
was  served  on  the  second  of  April,  186/.  Notes  were  not  given  for 
the  rents  due  in  1863. 

Tlic  plaintiff  invokes  the  maxim,  contra  non  valeniem  agere  mou 
mrrii  prescrijUio,  The  plea  will  not  avail  him  that  the  defendant  was 
an  absentee.  It  appeara  that  Robert  Sproule  left  New  Orleans  in 
April,  1863;  that  he  was  then  owner  ot  real  estate  here,  and  that  he 
left  an  agent  to  represent  him ;  that  he  returned  in  1864,  and  in  1865, 
and  again  in  1866,  and  has  resided  here  ever  since.  The  plaintiff, 
although  absent  himself,  had,  during  tliis  time,  duly  authorized  attor- 
neys in  fact  in  New  Orleans. 

The  plaintiff  returned  in  July,  1865,  and  the  defendant  in  August, 
1866.  Prescription  had  not  been  acquired  at  that  time,  as  to  all  the 
plaintiff's  claim.  Even  if  the  rule,  contra  non  vatentenif  were  admis- 
.sible,  tlie  plaintiff  would  have  no  right  to  invoke  it 

We  think  the  decision  of  the  lower  court  correct. 

It  is  therefore  ordered,  a^udged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  in  both  courts 


No.  1930.— FuEDERicK  Baueu  V,  The  SuccEssiOii  of  Jean  E.  Martin. 

If  tbe  record  chows  that  Uie  coart  below  his  errc.l  in  maintaining  the  pica  of  prcacnptinn,  it 
will  be  reverie  i  on  appeal,  and,  if  no  other  dotense  is  set  up,  tHe  Supreoe  Couit  will  give 
JndgmcQt  in  conlormiiy  with  the  demand. 

APPEAL  from  Second  District  Court,  parish  of  Orleans.  Thomas,  J. 
Whiiakcr  ik  Bice,  for  plaintiff  and  appellant.  Collens  d;  Wool- 
dridge,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  This  suit  is  based  on  two  promissory  notes.  The 
defense  is  prescription.  An  examintUion  of  the  record  convinces  us 
that  the  plea  is  untenable. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the 
district  court  be  avoided,  and  that  there  be  judgment  against  tlu* 
defendant  for  the  sum  ot  six  hundred  dollars,  with  six  per  cent,  per 
annum  interest  on  three  hundred  dollars,  from  twenty-seventh  July, 
18(51  to  twenty-seventh  July,  1863,  and  at  the  rate  of  eight  per  cent 
per  annum  thereafter  till  paid ;  and  six  per  centum  per  annnm  interest 
on  three  hundred  dollars  from  the  twenty -seventh  of  July,  1861,  to 
twenty-seventh  July,  1862,  and  eight  per  centum  per  annnm  interest 
thereafter,  subject  to  a  credit  of  seventy- six  dollars  and  seventy-five 
cents  paid  on  the  twenty-second  day  of  March,  1867,  and  for  coste  of 
both  court?,  to  be  paid  in  dne  oourse  of  administration 
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BUnbefh  MuRison  v.  C.  Seller  Je  Co.  et  »L 

No.  2343. — ^Elizabeth  Murrison  v,  C.  Seiler  &  Co.  et  al. 

A  motion  to  dismiae  an  appeal  comes  too  late,  If  not  made  wiUiin  throe  days  after  the  record  U 
filej.    19  An.  27*1 ;  8  An.  138. 

TlioMBigiiment  by  the  husband  of  a  jndgmeDt  In  his  ftTor,  to  the  wife  in  payment  of  her 
paraphernal  claims  against  him,  is  a  proper  and  legal  transaction.  And  the  ftet  that  the 
amonat  of  the  Judgment  is  far  in  excess  of  the  amount  of  the  wife's  claim  is  not  sufacieot, 
U  tha  evidenoe  shows  that  the  real  \alne  of  the  Judgment  is  not  above  that  of  the  claim  of 
the  wife,  to  raise  the  presumpiion  of  fraud  in  the  transaction.  All  transactions  allowed  by 
law,  calculated  to  protect  the  interests  of  married  women,  are  icgarded  in  a  favorable  lisht 
toy  the  oourts  of  this  &tite. 

APPEAL  from  Seventh  District  Court  of  New  Orleans.  Collens,  J. 
Lacey  cf*  Butler,  for  plaintiff  and  appellant.  U.  Howard  McCaleh 
nnd  Breaxix  iSc  Fcnner,  for  defendants  and  appellees. 

Taliaferro,  J.  There  are  several  grounds  on  which  the  dismissal 
of  the  appeal  taken  in  this  case  is  asked,  but  the  motion  to  dismiss,  it 
appears,  comes  too  late.  Tiie  appeal  was  made  returnable  to  tliis 
court  on  the  first  Monday  of  November,  1869.  The  transcript  was 
filed  on  the  twenty-fifth  of  October,  18G9,  and  the  motion  to  dismiss, 
on  the  eleventh  of  April,  1^70 — ^more  than  three  days  having,  in  the 
interim,  elapsed.    7  N.  S.  271;  2  An.  138;  19  An.  276. 

It  is  therefore  ordered  that  the  motion  to  dismiss  be  overruled. 


On  the  Merits. 

The  plaintifT,  wife  of  J.  B.  Murrison,  received,  by  a  notarial  act,  a 
transfer  from  her  husband  of  two  judgments,  which  he  had  obtained 
against  Ewing  Chapman ;  and  this  assignment  to  the  wife  is  declared 
to  be  to  pay  and  reimburse  her  the  sum  of  six  thousand  two  hundred 
and  one  dollars,  paraphernal  funds  of  the  wife,  received  by  the  hus- 
band and  converted  to  his  own  use.  One  of  these  judgments,  amount- 
ing to  over  $40,000,  was  seized  under  fieri  facias  as  property  of  the 
hnsband  by  C.  Seiler  &  Co.,  judgment  creditors  of  J.  B.  Murrison,  and 
defendants  in  this  case. 

The  plaintiff  enjoined  this  proceeding,  claiming  ownersliip  of  the 
judgment  by  virtue  of  the  transfer  or  dation  en  payejnenif  made  to  her 
by  her  husband  as  a  reinvestment  of  lier  paraphemar  lunds,  received 
and  used  by  him,  as  acknowledged  in  the  act  referred  to.  The  defend- 
ants, in  injunction,  allege  that  the  pretended  sale  or  transfer  of  this 
jtidgment  is  a  simulation  and  fraud  on  the  part  of  the  debtor  who,  as 
they  aver,  was  in  insolvent  circumsta.uces  at  the  time  of  the  transfer, 
Iiaving  no  other  property  besides  the  judgment  sought  to  be  screened 
from  the  reach  of  his  creditors.  They  deny  that  the  plaintiff  had  any 
joBt  claim  against  her  husband.  The  defendants  had  judgment  in  their 
favor  in  the  court  below,  and  the  plaintiff  appealed.  The  evidc^iicc^ 
places  it  beyond  donbt  that  tlie  claims  of  the  wife.  In  this  instance;  nro 
bamajide,  and  that  her  husband  was  really  indebted  to  her  for  a  largo 
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amouDt.of  lier  separate  funds,  receiyed  and  used  by  Mm.  Tbe 
judgment  givcu  to  lier  in  payment  is  for  $40,000,  an  amount  grea% 
cxceodicg  tliat  for  wliich  he  was  indebted.  But  the  evidence  mjikes  it 
pretty  clear  that  it  is  really  worth  not  more  than  the  amount  estab- 
lished to  be  owing  to  the  wife  by  the  husband.  There  has  been  no 
declared  insolvency  in  the  case  of  Murrison.  He  is  shown  to  be  iu 
embarrassed  circumstances,  but  that  fact  alone  does  not  necessarily 
imply  that  there  was  a  fraudulent  intent  in  the  matter  of  his  assigning 
the  judgment  in  question  to  his  wife,  in  payment  of  a  just  debt. 
Transactions  of  this  kind,  where  they  are  honestly  entered  into,  have 
always  been  regarded  in  a  iavorable  light  by  the  courts  of  this  State, 
as  being  in  the  protection  of  the  interests  of  married  women.  C.  C, 
article  242J;  IG  L.  1 ;  5  An.  631 ;  7  An.  343;  12  An.  889.  We  think 
the  judgment  erroneous. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  farther 
ordered  that  there  be  judgment  in  favor  of  the  plaintiff,  that  the 
injunction  be  perpetuated.  The  defendants  and  api>ellees  paying  all 
costs  of  suit. 

Rehearing  refused. 


No.  1980. — E.  Mauqueze  &  Co.  v.  Bloom,  Kaiix  &  Co. 

The  aoBwor  of  tbe  debtor  to  a  clerk  of  the  creditor,  vrho  presented  a  bill  for  payment,  **tliat  br 
Will  attend  to  It."  is  not  a  suHiciont  adcnovrledgmcnt  t  j  interrupt  proscription. 

APPEAL  from  the  Fourth  District  Court  for  the  parish  of  Orleans. 
Theard,  J.  J..  c£'  M.  VoorhicSy  lor  plaintiffs  and  appellees.  £.  W. 
Hiiniinfjion,  lor  Bloom,  Kahn  &  Co.,  ai)pellees.  Bacc,  Foster  <fc  JE,  T. 
Merrick,  for  A.  Levi,  defendant  and  appellant. 

Howell,  J.  The  only  question  presented  in  this  appeal  is  the  inter- 
ruption of  prescription. 

The  whole  of  the  evidence  on  this  point  is  in  the  testimony  of  one  of 
plaintiff's  clerks,  iu  the  following  words:  ''In  about  1863,  in  the 
spring,  Mr.  Levi  was  passing  by  tlie  store,  and  Mr.  Marqneze  stopped 
him,  and  asked-About  payment  of  bill,  and  Mr.  Levi  stated  that  Iu* 
would  attend  to  it.     That  was  all  I  heard." 

This  is  not  an  acknowledgment  of  the  creditor's  right,  which,  under 
article  3486,  C.  C,  interrupts  prescription.  The  statement  that  he 
would  see  about  a  bill,  does  not  prove  that  plaintiffs  had  the  right  to 
demand  payment  of  the  bill,  in  suit,  from  the  appellant,  who  made 
such  a  statement,  or  that  the  bill  was  correct,  and  the  appellant  bound 
to  pay  it.  At  most,  it  merely  implies  that  he  will  inquire  into  it* 
correctness,  and  his  liability  to  pay. 

It  is  therefore  ordered  that  the  judgment  against  A.  Levi,  appellant^ 
be  reversed,  and  that  there  be  judgment  in  his  favor,  with  costs  in  both 
courts. 
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No.  2685. — A.  Levi  v.  Corkern  and  Wife,  Administrators. 

The  allogatian  of  ownership  of  promissory  notes  in  ftvor  of  •  commercial  firm  Mrhich  has  since 
becQ  dissolved,  by  one  of  tho  partners,  with  a  notarial  transfer  by  the  other  partner,  is  a 
safllcien'  showing  of  ownership  of  the  notes  to  entitle  the  holder  to  enf  'loe  their  payment 

In  a  suit  against  the  coadministrators  and  a  part  ot  the  heirs,  designating  them  by  name,  to 

enforce  payment  of  promissory  nctes,  and  to  annul  certain  donations  made  to  the  heirs 

.  tamed,  in  iraud  of  their  rights  as  creditors,  whero  it  Is  shown  that  the  widow  of  the  maker 

of  the  note  is  still  livlitg.  and  the  debt'%  of  the  creditors  are  community  debts,  the  caso  will 

be  remanded,  with  instructions  to  make  the  widow  and  all  the  heirs  parties. 

APPEAL  from  the  Sixth  Judicial  District,  parish  of  St.  Helena. 
EiliSyJ.    JlfcFeac^ifitnter,  for  pUintiff  and  appellee.    T.C.EIU» 
nnd  J,  E,  Wilson^  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff  alleges  that  he  is  the  owner  and  holder 
of  five  several  promissory  notes  amounting  to  $6399  71,  with  interest, 
which  notes  were  executed  by  the  late  Hezekiah  Thompson,  of  St.. 
Ueleoa,  payable  to  tho  order  of  A.  Levi  &  Co.,  formerly  a  commercial 
/inu,  composed  of  petitioner  and  Edward  Neuman,  but  now  dissolved. 
He  brings  suit  on  these  notes  against  the  defendants  individually,  and 
as  coadministrators  of  the  estate  of  Hezekiah  Thompson,  and  joins^ 
with  these,  Adeline,  Martha  Ellen  and  Benjamin  W.  Thompson,  heirs 
of  the  decedent,  prays  judgment  against  the  representatives  of  the 
saccession  for  the  sum  claimed,  and  that  certain  donations  of  real 
estate  made  by  Hezekiah  Thompson  to  the  four  heirs  named  in  the 
petition  be  annulled  as  having  been  made  in  fraud  of  his  rights,  and 
that  the  property  so  donated  be  returned  to  the  succession  of  Thomp- 
^n  and  rendered  liable  to  the  payment  of  the  petitioner's  debt }  there- 
being,  as  he  alleges,  no  other  means  out  of  which  the  debts  of  the 
estate  can  be  paid.  Letchford  &  Co.,  judgment  creditors,  intervened 
and  joined  the  plaintiff,  adopting  his  averments  as  to  tho  fraudulent 
donations  charged  by  him,  and  praying  that  they  be  revoked. 

The  coadministrators  filed  a  general  denial.  They  specially  deny 
that  the  plaintiff  is  the  owner,  as  he  avers,  of  the  obligations  sued 
npon;  that,  if  liable,  at  all,  it  is  only  for  their  virile  shares;  and, 
lastly,  the  prescription  of  one  year  is  pleaded  in  bar  of  the  revocation 
prayed  for. 

The  judge  a  quo,  deciding  that  the  plaintiff  had  failed  to  establish 
big  ownership  of  tho  notes,  rendered  judgment  of  nonsuit  against  him, 
and  dismissed  the  intervention. 

The  plaintiff  and  intervener  appealed. 

The  plaintiff  and  Neuman,  it  is  shown,  composed  the  firm  of  A. 
lisvi  &  Co.  to  whom  the  notes  were  made  payable.  The  notarial  act 
whereby  Neuman  transferred  all  his  right  and  interest  in  the  assets  of 
the  firm  to  A.  Levi,  seems  to  us  a  sufficient  showing  of  ownership  of 
the  notes  in  plaintiff  to  enable  him  to  enforce  their  payment. 

One  of  the  defendants  excepts,  in  her  answer,  that  the  widow  of 
Hezekiah  Thompson  is  living,  and  that  there  are  other  heirs  of  his,,  all 

Digitized  by  VjOOQIC 


48   e77| 


3»>  SUPREMB  COURT  OF  LOUISIANA, 

Levi  V.  Corkorn  and  Wife»  AdmiiUatnton. 

of  whom  have  received  money  from  his  estate,  and  tliat  the  saryiyiDg 
widow  in  community,  and  the  heirs  not  proceeded  against  in  this 
action,  should  be  made  parties,  for  the  reason  tliat  if  these  claims  of 
plaintiff  and  intervenor  are  bona  fide  debts  against  the  succession  of 
Hezekiah  Thompson,  they  are  community  debts,  and  the  widow  and 
all  the  heirs  should  contribnte  to  their  payment.  The  testimony  show- 
,tliat  there  are  other  heirs  of  the  decedent  besides  those  against  whom 
the  suit  is  brought,  and  that  each  of  them  has  received  a  thousand 
dollars  out  of  their  father's  succession. 

We  think  the  case  should  be  remanded  in  order  that  proper  parties 
may  be  made ;  and,  to  that  end,  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  of  the  district  court  be  annulled,  avoided  and 
reversed.  It  is  further  ordered  that  this  suit  be  remanded  to  the  oomrt 
of  the  first  instance  to  be  proceeded  with  according  to  law,  the  defends 
4ints  and  appellees  paying  costs  of  this  appeal. 

Rehearing  refused. 


l^o.  1930.— D.  Connors,  for   the   use,    etc.,  v.    Citizens'    Mutual 
Insurance  Company — G.  W.  Avery,  Appellant. 

Jl  statement  of  fMU  on  which  the  cMe  was  tried  in  the  eonrt  below,  showing  s  less  sjnonnt  ihaa 
five  hundred  doUsrs  to  bo  due,  wiU  not  divest  the  sppeliste  court  ol  Jurisdiction,  if  Uie 
plesdings  on  which  the  action  is  founded  show  an  amount  above  five  hundred  dollan  to  be 
in  dlstmte. 

The  sheriff  is  authorised  by  law  to  pay  his  own  costs  and  those  of  the  clerk  of  the  oooit  who 
issued  the  process  out  of  the  funds  realized  by  the  sale  of  property  under  a  wilt  of  ;8en 
facias,  and  the  debtor  can  only  claim  the  surplus  alter  Nuch  costs  are  paid. 

A  lule  acatost  the  sheriflT  to  pay  over  certain  amounts  in  his  hands,  reslixed  from  the  ssle  of 
property  under  seizure,  will  be  discharged  if  the  evidence  docs  notshow  the  amount  he  is 
I  milled  to  reiain  for  costs. 

APPEAL  from  Fonrth  District  Court,  parish  of  Orleans.  Th^rd,  J. 
Hays  d;  Neto,  for  G.  W.  Avery,  appellant.  A.  Eobert  and  G, 
^Schmidt,  for  liquidating  commissioner,  appellee. 

UowELL,  J.  H.  Bezou,  commissioner,  took  a  rule  on  G.  W.  Avery, 
late  sheriff,  to  show  cause  why  he  should  not  pay  over  the  sum  of 
rseven  hundred  and  two  dollars  and  twenty-five  cents,  proceeds  of 
certain  property  belonging  to  the  Citizens'  Mutual  Insurance  Company, 
and  sold  by  snid  sheriff,  and  which  he  refuses  to  account  for  to  the 
mover  representing  said  company. 

The  rule  was  made  absolute  so  far  as  to  order  the  ex-sheriff  to  pay 
three  hundred  and  eighty-three  dollars  and  twenty-five  cents,  the 
amount  ot  proceeds  remaining  in  his  hands  alter  paying  the  landlord's 
claim }  and  he  appealed. 

No  answer  to  the  rule  was  filed,  but  it  seems  to  have  been  tried  on 
the  following  statement  of  facts,  comprising  all  the  evidenee  addaced, 
^owit: 
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*'  It  is  agreed  by  coaoscl,  on  the  trial  of  this  rule,  that  the  sheriff 
received  ($702  25)  seven  hundred  and  two  dollars  and  twenty-five 
fents,  less  (318  96)  three  handred  and  eighteen  dollars  and  ninety-six 
cents  retained  by  the  landlord  under  his  lien,  and  the  remainder  is 
held  by  the  sheriff  for  costs  incurred  in  this  suit  for  keeping,  advertis- 
iogand  other  charges/' 

It  is  contended  by  the  appellee  that  this  court  is  without  jurisdiction, 
bccanse  the  amount  in  dispute,  as  shown  by  the  statement  of  facts,  is 
less  than  five  hundred  dollars,  and  he  refers  us  to  the  case  of  Munici- 
pdity  r.  Corning,  4  An.  407,  to  support  his  position. 

In  that  case,  two  defendants  were  sued  for  four  hundred  dollars,  as  a 
tax  imposed  on  their  calling.  They  admitted  their  liability  for  two 
handred  dollars,  which  they  deposited  in  court.  Plaintiff  took  judg- 
ment for  that  amount,  reserving  its  right  to  the  balance,  upon  which 
there  was  a  trial  and  judgment  rendered  for  plaintiff. 

In  this  case,  the  demand  is  for  seven  hundred  and  two  dollars  and 
twenty-five  cents,  and  the  evidence  shows  how  the  demand  is  met, 
\iz :  that  tlie  landlord's  claim  absorbed  three  hundred  and  eighteen 
dollars  and  ninety-six  cents  of  the  proceeds  claimed  as  being  in  the 
sheriff's  hands,  and  that  the  balance  was  held  by  the  sheriff  for  costs 
incurred  in  the-case.  This  result  was  attained,  not  by  reducing  the 
demand  by  pleading,  but  by  proof  administered.  It  was  a  matter  ot 
evidence,  not  of  pleading,  and  under  the  pleadings,  so  far  as  they 
appear  in  the  record,  the  matter  in  dispute  was  over  five  hundred 
dollars. 

Upon  tlie  merits :  There  being  proof  that  costs  were  incurred  in  the 
salt,  a  portion  of  the  record  of  which  only  is  before  us,  and  there  being 
00  proof  or  dispute  as  to  the  amount  of  the  costs  for  which  the  money 
iras  held  by  the  ex-sheriff,  the  rule  should  have  been  dismissed.  The 
fact  is  shown  that  costs  were  due,  and  the  sheriff  is,  by  law  and  the 
writ  under  which  he  sells,  authorized  to  pay  his  own  and  the  clerk's 
eosts  out  of  the  proceeds  of  the  property  sold  by  him.  It  is  only  the 
surplus,  after  the  suing  creditor  and  the  costs  arc  paid,  that  the  debtor 
can  recover.     C.  P.  704. 

We  arc  not  enabled,  in  this  proceeding,  to  determine  whether  or  not 
the  sum  retained  more  than  covers  the  costs  which  bear  a  privilege  on 
the  property  sold.  C.  C.  3219 — 23.  It  does  not  appear  tliat  there  are 
other  claims  of  equal  dignity  with  that  of  the  sheriff's,  and  that  there 
is  no  other  property  out  which  they  can  be  paid. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  rnle  herein  be  dismissed,  without  prejudice  to  the  rights 
of  the  parties.    Appellee  to  pay  costs  in  both  courts, 
Behearing  refused. 
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no  79i\  No.  2722.— Succession  of  Mrs.  Eliza  B.  Hardestv. 

An  opposition  to  a  tableau  of  an  executor  cornea  too  late,  if  it  Is  not  filed,  nor  offered  to  be 
filed,  uutil  after  tbe  case  has  been  tried  and  submitted,  and  taken  under  adTiaement  by  the 
Judge.    In  such  a  case  the  opposition  should  not  be  filed.  .   ' 

A  bequest  in  a  \iiU  to  a  reUgions  corporaUon  tails,  if  the  legatee  Is  not  capaciUtcd  to  take,  attll^ 
di  atii  of  the  testator. 

In  this  case  the  legatee  was  a  religious  body,  known  as  the  Baptist  Church  of  CUntan,  aot 
incorporsted  at  the  detth  of  the  testator.  Held— That  the  legatee  not  being  Incorpoiated  at 
the  dcatli  of  the  testa  or  was  not  caoacltatcd  to  rece've  the  legacy,  and  tht»  sabsequent 
incorporation  of  tlio  church,  designated  in  the  will  ss  the  legatee,  Would  not  enable  it  t.> 
take,  because  the  dispositions  of  tho  will  must  take  effect  in  pra$entt\ 

APPEAL  from  the  Parish  Court  of  East  Feliciana.    Boedicker^  Paridi 
Jiul<rc.    F.  Ilardeshj  and  Cross  &  Hardee,  for  legatees.    J,  G.  Kil- 
hournc,  ior  executor,  appellants.    McVea  cC  Hunter^  lor  appellees. 

LuDELiNG,  C.  J.  On  tlic  fourteenth  day  of  May,  1868,  the  executor 
of  the  last  will  of  Mrs.  Eliza  B.  Hardesty  filed  an  account  and  tableau 
of  distribution,  wherein  he  proposed  to  distribute  the  amounts 
collected  among  the  heirs  of  the  deceased. 

This  account  and  tableau  was  duly  advertised  from  the  twenty-first 
of  May,  1868.  Tho  Baptist  Church  of  Clinton,  and  the  St.  Andrew's^ 
Church,  legatees  under  the  will,  acknowledged  sei*vice  of  tho  accoaut 
and  petition,  praying  for  the  homologation  thereof. 

On  the  fifth  of  June,  1868,  the  Baptist  Church  of  Clinton  filed  at 
opposition  to  the  account  and  tableau,  claiming  a  legacy  of  two 
thousand  dollars,  and  to  be  paid  by  prelerencc  over  the  heirs  and  mii- 
vcrsal  legatees. 

On  the  twelfth  of  December,  1868,  the  heirs  and  universal  legatees 
filed  their  answer  to  tlie  opposition  of  the  Baptist  Church  of  CliDton. 
Thiy  represent  that  the  disposition  of  tlie  will,  in  favor  of  the  Baptist 
Chirch  of  Clinton,  is  null  and  void,  because,  at  tho  lime  ot  the  deatii 
of  tho  testatrix,  there  was  no  corporation  bearing  that  name,  or  having 
any  legal  existence,  which  had  tho  capacity  to  take. 

Tho  heirs  subsequently  filed  an  amended  answer  to  the  opposition,, 
which  we  deem  unnecessary  to  notice.  In  January,  1869,  the  case 
was  taken  up  for  trial,  the  evidence)  was  adduced,  tho  arguments  were 
made,  and  the  case  was  taken  under  advisement  by  the  judge.  On  the 
fifteenth  of  March,  1869,  the  St.  Andrew's  Church,  offered  to  file  an 
opposition  to  the  account  and  tableau  of  the  executor;  to  this,  objec- 
tion was  made  on  tho  ground  that  it  came  too  late.  The  objection  was 
overruled  and  tlie  opposition  was  permitted  to  be  filed.  We  think  the 
judge  a  quo  erred.  It  is  true,  as  a  general  rule,  that  **  when  an  act  is 
to  be  dono  within  a  given  time,  it  may  be  done  afterwards,  if  notliing 
occurs  to  prevent  it.  Thus,  if  a  judgment  by  default  has  not  been 
taken,  an  answer  may  bo  put  into  the  merits,  although  more  than  ten 
days  have  elapsed  from  the  service  of  citation.  7  La.  344.  But  in  tlii^ 
case  something  had  occurred  to  prevent  it.  Tho  caso  had  been  ar^ed 
and  submitted  for  decision  nearly  two  mouths  before  the  offer  to  file 
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tho  opi)ositioii  was  made.  Seo  14  La.  240,  Long  et  al.  v.  Their 
Creditors;  3  An.  383,  Succession  of  McCarty ;  C.  P.  1004^  4  La.  300; 
9  La.  48,  59. 

Tbe  opposition  of  the  St.  Andrew's  Church  should  not  have  been 
permitted  to  be  filed. 

Had  the  Baptist  Church  of  Clinton  tho  capacit}'  to  receive  at  tho 
•opening  of  succession  of  tho  testatrix? 
The  evidence  in  the  record  proves  conclusively  that  it  had  not. 
The  testatrix  died  on  the  thirteenth  day  of  January,  1866.  A  num- 
ber of  individuals  had  associated  themselves  together,  under  the  name 
of  the  Baptist  Church  of  Clinton ;  and  they  had  a  house  in  "whichthey 
worshipped,  in  the  town  of  Clinton,  but  they  were  not  incorporated 
until  after  the  death  of  the  tcstatiix.  It  is  clear  the  association  had 
not  the  legal  capacity  to  receive  on  the  opening  of  the  succession.  C. 
C.  1450;  19  La.  528;  3  An.  494. 

Nor  can  the  individuals,  who  composed  the  association  at  the  death 
of  the  testatrix,  take  the  legacy.  No  private  advantage  was  intended 
for  them.  Besides,  no  one  but  the  Baptist  Church  is  claiming  the 
bequest. 

Did  tho  subsequent  incorporation  of  the  association  give  it  the 
capacity  to  receive  the  legacy?  Wo  believe  it  did  not.  The  legacy 
was  made  in priBsenti,  If  the  legatee  had  not  the  capacity  to  take  when 
the  saccession  was  opened,  the  property,  by  law,  was  transmitted  to 
tiie  heirs;  and  the  subsequent  incorporation  of  tlie  society  could  not 
divest  their  rights.  See  succession  of  Franklin,  7  An.  414;  4  Wheatou 
28.    Baptist  Association  v.  Hart's  Executors. 

It  is  thereiore  ordered  and  adjudged  that  the  judgment  of  the 
court  a  qtia  be  amended  by  rejecting  the  demand  of  tho  Baptist  Church 
of  Clinton,  and  dismissing  the  opposition  of  the  St.  Andrew's  Church, 
at  their  costs;  and  that  in  other  particulars  the  judgment  be  afiSrmed. 
It  is  farther  ordered  that  the  appellees  pay  the  costs  of  this  appeal. 
Rehearing  refused* 


Ko.  1828.— Charles  Case,  Receiver  of  tho  First  National  Bank  of 
New  Orleans,  v.  John  Hurley. 

If  the  uncmnt  introlved  is  under  five  hundred  dollars,  Uie  appeal  wiU  be  dismlssod  for  want  of 
Juriadlctloii.    ConBtttntion,  art  74. 

APPEAL  from  Fifth  District  Court,  parish  of  Orleans.    Leaumont,  J. 
J,  J>.  Bouse  and  O.  L,  Brightj  for  plaintiff  and  appellant.    Budd 
4£  Grovevy  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  We  are  bound  to  notice  that  this  court  is  without 
jurisdiction  in  this  case,  the  amount  in  dispute  being  less  than  five 
hundred  dollars. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  at  the  costs  of 
the  api>ellant. 

Justices  Howell  and  Howe  are  recused  in  this  case* 
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No.  1915. — Daniel  Edwards  v,  James  G.  Pratuer  ct  al. 

The  bonding  of  property  under  seizare,  in  order  to  regain  the  possession  thereof,  is  no  bar  to 
subsequent  proceedings  to  set  aside  the  writ  of  attachment,  and  release  the  surety  on  tlic 
bond. 

The  surety  on  a  bond  of  release  of  property  attached  may,  before  making  any  payment,  bring 
suit  against  the  debtor  to  indemnify  him  for  the  liability  incurred  in  aigntng  the  bond. 
But  to  enable  him  to  sustain  such  an  action  he  must  bring  himself  within  the  requirements 
of  the  law  conferring  the  right  to  demand  indemu.ty,  Tiz:  1.  When  there  exists  a  lawvoit 
against  him  for  payment  2.  When  the  debtor  has  become  bankrupt  8.  When  the  debtor 
was  bound  to  discharge  him  within  a  given  time.  4.  When  the  debt  has  become  duo  by  Ca- 
expiration  of  the  time  for  which  it  was  contrjctod.  etc    C.  C.  3036. 

APPEAL  from  Fourth  District  Court  of  New  Orleans.     TJward,  J. 
Maurice  Grivot,  for  plaintiff  and  appellant.    Had*,  Foster  <£  £.  T. 
Merrick,  for  defendants  and  appellees. 

Taliaferro,  J.  The  plaintiff  sues  tbc  defendants  to  compel  them. 
to  indemnify  him  against  a  liability  incurred  at  their  instance,  and  on 
tlieir  behalf,  in  becoming  their  surety  on  a  forthcoming  bond  to  release 
their  steamboat,  the  Bart  Able,  which  had  been  seized  nnder  attach- 
ment by  a  creditor  of  the  owners.  He  avers  that  he  was  induced  to 
sign  the  bond  at  the  solicitation  of  one  of  the  defendants,  acting  for 
himself  and  as  agent  of  the  others  who  are  non-residents,  by  the 
assurance  that  his  liability  would  exist  only  for  a  short  time,  as  the 
attachment  would  soon  be  set  aside  by  judicial  decree,  and  the  bond 
canceled.  But  to  his  great  annoyance  he  finds  that  the  result  is  quite 
different  from  what  he  was  induced  to  believe  when  he  became  surety 
for  the  defendants,  as  the  court  maintained  thcr  wiit.  He  avers  having 
made  frequent  amicable  demands  of  the  defendants  to  indemnify  and 
hold  him  harmless  in  the  premises,  but  without  effect.  That  he  is. 
informed,  and  verily  believes,  that  most  of  the  defendants  are  insolvent, 
and  that  ho  is  in  danger  of  having  to  pay  the  whole  amount  of  the 
bond,  which  is  $1900.  He  proceeded  by  process  of  attachment,  by 
virtue  of  which  the  same  steamer  was  seized.  He  prays  judgment  in 
solido  against  the  defendants  for  $1300,  or  give  him  good  and  sufiScieut 
security  to  indemnify  him  against  his  aforesaid  liability. 

The  seizure  was  released  by  the  defendants,  who  executed  a  bond  for 
that  purpose,  and  they  proceeded  by  rule  against  the  plaintiff  to  show 
cause  why  the  order  taken  by  him  for  the  attachment  should  not  be 
i*escinded  and  annulled  on  several  grounds,  to  wit : 

ii'*>*/— -That  upon  the  face  of  the  petition  and  affidavit,  the  plaintiff 
h  not  entitled  to  the  process. 

Second — That  plaintiff  could  not  i)rocecd  by  attachment,  as  Harri- 
Mtn,  fine  of  the  defendants,  and  part  owner  of  the  steamer,  is  resident 
fif  tlto  City  of  New  Orleans,  which  is  the  home  port  of  the  steamboat^ 
u  hich  runs  wholly  within  the  State. 

Third— The  attachment  bond  is  insufficient.    Neither  is  the  affidavit 
fiuAteicnt  to  warrant  an  attachment;  and  lastly,  that  from  the  all^a* 
'^ns  of  the  petition  the  defendants  are  not  indebted  to  the  plaintiff. 
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The  plaintiff  excepted  to  the  rule,  on  the  ground  that  the  defendants, 
liaving  entered  into  bond  to  release  the  seizure,  thereby  admitted  its. 
Talidity,  and  could  not  move  to  set  the  attachment  aside.    This  excep- 
tion was  overruled,  and  the  attachment  rescinded  and  annulled  as 
ImviDgbeen  improvidently  granted.    The  plaintiff  having  ineffectually 
endeavored  to  obtain  a  new  trial,  took  this  appeal.    We  think  the 
exception  taken  by  the  plaintiff  to  the  rule  to  rescind  the  order  of 
attachment  not  maintainable.    It  has  been  frequently  decided  by  this 
court  that  the  bonding  of  property  in  order  to  regain  i>ossession  of  it, 
is  no  bar  to  subsequent  proceedings  to  set  aside  the  attachment,  and 
release  the  surety  on  tlie  bond.    1  Martin  194;  14  La.  82;  2  An.  154^ 
la.An.  549.    The  plaintiff  relies  upon  article  3026  of  the  Civil  Code  to 
snstftiD  his  claim  against  the  defendants  to  indemnity.    That  article 
i>i;ovlde8  that  ^^a  security  may  even,  before  making  any   payment,. 
Mng  a  suit  against  the  debtor  to  be  indemnified  by  him : 
'^  First — When  there  exists  a  lawsuit  against  him  for  payment. 
"  Second — ^When  the  debtor  has  become  a  bankrupt,  or  is  in  a  state  of 
insolvency. 

**  TJiird — W^hen  the  debtor  was  bound  to  discharge  him  within  a  cer- 
tain time. 

"Fourth — ^When  the  debt  has  been  due  by  the  expiration  of  the  term 
/or  which  it  was  contracted. 

"Fifth — At  the  expiration  of  ten  years,  when  tlio  principal  obligation 
is  of  a  nature  to  last  a  longer  time,  itnlcss  the  principal  obligation, 
buch  as  that  of  guardianship,  be  of  a  nature  not  to  be  extinguished 
before  a  determinate  time." 

The  plaintiff  does,  not  seem  to  have  brought  himself  within  the 
provisions  of  this  article.  He.  has  not  been  sued  on  the  obligation  he- 
entered  into  with  the  defendants.  No  specific  time  was  fixed  for  hi& 
discharge.  The  promise  made  to  him  that  the  attachment  of  the- 
defendants'  property,  for  the  release  of  which  he  joined  them  in  the 
release  bond,  was  to  be  of  short  duration,  was  too  indefinite  to  bo 
considered  a  fixed  certain  time  at  which  he  was  to  be  discharged  from 
liability.  It  is  not  shown  that  the  defendants  had  become  bankrupts, 
or  that  they  were  in  a  state  of  insolvency.  True,  the  plaintiff  states 
his  belief,  and  fears  that  the  non-resident  defendants  are  hopelessly 
insolvent;  bat  he  expresses  no  such  fear  or  doubt  in  regard  to  the 
other  defendant,  who  resides  in  the  city,  and  is  part  owner  of  the 
steamer  attached.  The  term  at  which  the  obligation  is  to  expire  has- 
not  arrived. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  in  both  conits. 
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No.  2647.— WiLLiAst  Gegan  v,  Mrs.  B.  S.  Bowman  ct  al. 

Tbo  rontinclation  by  the  vilo.  in  a  mortgage  given  by  bcr  husband,  does  not  transfer  to  the 
mortgagee  her  rights  of  mortgage,  but  only  transfers  to  him  the  rank  to  which  her  mort- 
gage on  the  property  of  her  husband  was  entitled  at  the  time. 

The  renuQciatiou  in  an  act  of  mortgage  by  the  wife  ceases  to  be  evidence  against  her,  if  thr 
mortgage  is  not  reinscribed  within  ten  years.  Therefore,  where  a  mortgage  was  given 
by  the  husband,  with  a  renunciation  of  the  wife,  and  afterwards  a  second  mortgage  was 
given  without  th")  renunciation  of  the  wife,  and  the  first  mortgagee  failed  to  have  his  mort- 
gafro  reinscribed  within  ten  years,  the  mortgage  ot  the  wife,  being  relicTed  from  the  tffect 
of  her  renunciation,  by  the  fUlnre  to  reinscribe,  will  take  rank  over  the  second  mortgage, 
and  the  first  mortgage,  having  lost  its  rank  by  fidiurc  to  reinscribe,  the  socond  will  take 
rank  over  it 

Tbc  reinscription  of  a  mortgage  after  the  lapse  of  ten  years,  only  entitles  it  to  rank  as  a  mort- 
gage from  the  date  of  such  reinscription.  And,  where  the  Wife  has  rvnounoed,  her  oonscnt 
must  be  given  to  the  reinscription,  otherwise  it  will  be  inoperative  as  against  htr. 

APPEAL  from  tlie  District  Court,  parish  of  Tensas.  Hough^  J.  //. 
B.  Shaw  and  Matfo  &  Spencer,  for  plaintiff  and  appellant.  Jnlins 
Aroni  and  Farrar  &  Beetles,  fur  defendants  and  appellees. 

Howell,  J.    This  is  an  action  to  Ax  the  rank  of  mortgages. 

On  the  second  of  February,  1855,  Elam  Bowman  executed  a  mort- 
gage in  favor  of  Stephen  Duncan,  on  3400  acres  of  land  in  the  parish 
of  Tensas,  to  secure  tlie  sum  of  $45,000,  and  Mrs.  Bowman  intervened 
in  the  act,  and  made  the  usual  renunciation  of  a  wile^s  mort^i^go  rights 
in  favor  of  said  Duncan,  binding  herself  and  her  heirs  at  all  timci^  to 
recognize  and  sustain  the  validity  of  her  renunciation.  This  act  o! 
mortgage  was  inscribed  on  the  next  day,  and  reinscribed  on  the  thir- 
teenth of  September,  1865.  On  the  tenth  of  January,  1861,  Bowman 
executed  another  mortgage,  on  1U20  acres  of  said  land,  in  favor  vd 
William  M.  Shaw,  tutor  of  William  Gegan,  the  plaintiff,  in  which  Mi-s. 
Bowman  did  not  renounce.  Tliis  act  was  duly  inscribed  on  the  kxpav 
day. 

On  the  eighteenth  of  May,  1866,  Mrs.  Bowman  obtained  a  judgment 
against  her  husband  for  $13,278  42,  and  interest,  with  a  legal  uinI 
tacit  mortgage  on  all  his  property,  to  take  effect  for  $D325  from  the 
years  1840  and  1845,  and  for  $3953  42  from  January  1,  1862. 

From  the  judgment  fixing  the  rehitivo  rank  of  those  three  mortgages, 
all  the  parties  have  appealed. 

Tlie  first  question  to  be  settled  is,  the  effect  upon  Mrs.  BowmanV 
mortgage  rights  by  the  failure  of  Duncan,  within  ten  years,  to  rein- 
scribe his  mortgage,  in  which  she  made  a  renunciation  in  his  favor. 

By  this  renunciation  she  did  not  transfer  to  him  her  rights  of  mort- 
gage, but  simply  yielded  to  him  the  rank  to  which,  at  the  time,  her 
mortgage  was  entitled.  12  An.  778.  Her  mortgage  was  an  acceasoo' 
to  the  principal  obligation,  existing  in  her  favor,  on  the  part  of  her 
husband,  and  could  not  be  transferred  separately  from  the  principal 
obligation.  The  law  of  1835  (p.  153)  author! iced  her  to  make  this 
waiver  or  postponement,  but  it  was  made  with  reference  to  the  exist- 
ing law  of  registry,  which  became  a  part  of  the  contract,  and  its 
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continuing  effect  depended  upon  Dnncan's  preserving  bis  rights  under 
the  law,  as  to  all  parties  vrho  might  have  interests  conflicting  with  or 
^iffected  by  her  rights. 

Now,  when  the  inscription  of  his  mortgage  expired  by  the  lapse  of 
time,  the  effect  of  the  inscription,  that  is  the  evidence  of  the  mort- 
gage, ceased  not  only  as  to  third  persons,  but  the  parties  to  the  act. 
C.  C.  3333.  Admitting  Mrs.  Bowman  to  have  been  a  party  to  the  act, 
at  the  end  of  ten  years  it  ceased  to  be  evidence  against  her  of  a 
mortgage  upon  her  husband's  property,  and  all  mortgages  then  having 
legal  existence  and  vitality  ui>o]i  that  property,  assumed  their  position 
the  same  as  if  Duncan's  mortgage  had  never  been  created.  Conse- 
quently, Mrs.  Bowman's  mortgage  resumed  its  legal  force  and  rank, 
and  the  subsequent  rcinscription  of  Duncan's  mortgage  acquired  or 
operated  no  greater  effect  than  a  new  contract  of  mortgage  made 
between  the  parties  on  that  day.  2  An.  100 ;  21  An.  204.  To  have 
any  effect  against  her  in  displacing  her  mortgage  rights,  then  existing 
in  full  force,  her  consent  was  necessary.  We  know  of  no  law  whicli 
implies  her  consent  to  a  renunciation  by  the  rcinscription  of  the  mort- 
gage given  by  the  husband.  Laws  relating  to  the  contracts  of  married 
women  are  strictly  construed.  The  position  and  relation  of  her  rights, 
as  to  her  husband  and  third  persons,  had  materially  changed,  and  it 
18  not  certain  that  she  would  have  renewed  her  agreement  with  Dun- 
can, as  she  might  thereby  have  complicated  her  rights  as  to  tlie  Gegan 
mortgage,  in  favor  of  which  she  did  not  renounce,  and  which  then 
had  priority  over  Duncan's  mortgage. 

In  this  view  of  the  case,  which,  in  our  opinion,  is  based  on  correct 
|)rinciples  of  law,  all  difficulty  in  settling  the  respective  rights  of  the 
mortgagees  disappears. 

Mrs.  Bowman  holds  the  first  mortgage  for  $9325  on  all  the  property 
of  her  husband,  and  for  the  whole  of  her  judgment  ($13,276  42,  with 
interest  as  allowed,)  on  the  1480  acres  not  subject  to  Gegan's  mort- 
i^agc.  Gegan  has  the  second  mortgage  on  the  11)20  acres  described  in 
ills  act,  and  Duncan  comes  last,  as  his  mortgage  takes  effect  only  from 
the  day  of  its  reinscription.  It  follows  that,  if  the  1420  acres  will  pay 
Mrs.  Bowman's  mortgage,  she  will  take  none  of  the  proceeds  of  tlio 
'-and  mortgaged  to  Gegan ;  but  il  not,  she  can  claim  no  part  of  the 
j<3l^53  42  until  Gegau  is  paid.  And  if  there  is  any  surplus  after 
flaying  the  said  two  sums  to  Mrs.  Bowman,  and  that  due  Gegan,  it 
ATill  go  to  Duncan.  As  the  record  shows  that  the  land  was  nut  so.d  at 
the  date  of  the  appeal,  the  cause  must  be  remanded  for  diistribution. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  this  cause  remanded  to  the  lower  court  to  be  proceeded  in  accord- 
ing to  .the  foregoing  views,  and  according  to  law ;  costs  of  appeal  to 
be  paid  by  Duncan,  and  tho:M>  of  the  lower  court  to  abide  the  final 
decision. 
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"No.    1543.— GUSTAYE    SaLB ADORE    V,    CRESCENT    MUTUAL    IXSURAXCE 

CoMPANV  et  al. 

A  resolution  of  tlio  Board  of  Undcrwrlfrsof  the  city  of  New  Orleans,  authorizing  a  reiraTd  to 
be  paid  by  the  insurance  compinies  for  the  apprehension,  vrlth  sufficient  t:Vidence  to  oonTict 
any  person  guilty  of  tbo  crime  of  arson,  can  not  be  explained  or  interpreted  by  parol 
testimony,  nor  is  the  tcstimouy  of  the  president  of  the  Board  of  Undcrwriteis  admissible 
for  that  purpose. 

The  several  Are  inimranco  companies  of  the  city,  by  resolution  of  the  Board  of  Underwriters, 
instructed  John  Youencs,  fire  \vardon,  to  make  a  searching  investigation  into  the  cause  ami 
origin  of  all  fires  which  occur  In  buUdlngs,  stocks  of  mercbaodise,  or  on  board  of  any 
vessels,  Drhile  lying  in  this  port,  inpnred  by  any  insurance  compan>  In  the  city  of  J8c«: 
Orleans,  and  to  offer  a  reward  of  five  thousand  doUirs  lor  the  conviction  of  any  p^non  ct 
persons  found  guilty  of  participation  in  any  such  fire. 

John  Youenes,  in  conformity  to  this  authoritv,  offered  a  reward  of  five  thousand  dollar?,  to  be 
la  d  to  any  person  or  persons  who  will  procure  such  testimony  as  will  convict,  in  tlu^ 
criminal  cmrt  of  this  dtat\  any  person  who  may  be  guilty  of  the  crime  of  iuccndiarism^ 
Two  criminals,  Rose  and  Abrahams,  wire  imprisoned  for  the  crime  cf  arson  before  thi 
publication  of  t!)ls  rewnrd  was  made.  After. it  was  made,  atad  before  the  trial  in  tbt- 
criminal  ciurt,  the  pla*:ntiff  in  this  suit  procured  such  testimooy  as  led  to  t'leir  oo  «\-lciioik 
He  now  sec'cs  t>  enforce  payment  of  the  reward.  TLe  insurance  companies  rcassi  the 
deiijand,  on  the  ground  that  the  reward  was  only  intended  to  cover,  and  did  only  cover, 
such  crimes  as  might  be  committed  after  its  publication,  and  did  not  apply  to  ctimea  thai 
had  been  committed  before  the  reward  was  made.  Held— That,  by  a  fair  interiirctatioa  i  f 
the  meaning  of  the  language  used  in  the  resolution  and  tlie  notico  given  by  Youencs,  Ibe 
reward  was  demandable  on  producing  the  necestiary  evidence  to  convict,  whether  the  erioie 
had  been  committed  before  or  after  the  publication;  that  the  terms  of  the  obligation  clca'ly 
•how  the  object  of  the  company  to  be  to  aid  in  the  ptinishment  of  crime,  and  the  protectioti 
of  themselves  and  the  public  against  criminals  cf  this  character,  and  u'-t  me;e  y  as  a 
warning  to  deter  parties  f^om  committing  incendiary  crimes. 

To  enable  a  defendant  to  avail  himself  of  the  benefit  of  a  transfer  of  a  litigiatis  light  by  payinc 
to  the  tronsferree  only  the  amount  which  he  paid  for  the  cUim.  with  interest,  he  most  scoeys 
the  validity  of  the  claim.  He  can  not  contest  the  claim,  and,  after  being  defeated,  urge 
against  the  transferroe  the  litigious  character  ot  his  title. 

APPEAL  from  Sixtli  District  Court  of  New  Orleans.    Duplantiery  J. 
F.  Fuselier,  M,  A.  Dooley,  S.  Belden,  J.  Michel  and  T.  JOroneU,  tor 
I>laintiff  and  appellee.    JIf.  2L  Cohen,  for  defendants  and  appellanU. 

Taliaferro,  J.  In  December,  186G,  a  nunibei*  of  the  insnrauci^ 
companies  of  New  Orleans,  tlirongli  their  joint  agenc3%  designated  as 
**  The  Board  of  Underwriters  of  New  Orleans,"  cansed  to  be  publisbed 
in  the  newspapers  of  the  city  the  following  advcrtisenieut : 

**FivE  Thousand  Dollars  Reward— iS'ew  Orleans  Board  of  Undrr- 
renters  J  December  20,  18(56. — Whereas,  The  unusual  frequency  of  fircs> 
daring  the  last  IIto  months,  both  in  town  and  country,  resulting  in  die 
destruction  of  an  enormous  amount  of  property  and  serious  loss  of 
life,  and  greatly  endangering  the  persons  and  property  of  tlie  citizens 
at  large,  prove  incontcstably  that  the  said  iires  are,  for  the  most  part> 
willful  and  criminal  acts  of  badly  disposed  pei-sons, 

*' Bo  it,  therefore,  resolved,  That  Captain  Youenes,  the  firewarden 
of  this  board,  be  instructed  by  the  chairman  of  the  fire  committee  to 
institute  before  the  proper  legal  tribunal  the  most  thorough  and 
searching  investigations  into  the  cause  and  origin  of  all  fires  wliieb 
occur  in  buUdings,  stock  of  merchandise,  or  on  lK>ard  vessels,  vhile 
lying  in  this  port,  insured  by  any  insurance  company  of  this  city,  and, 
furthermore,  that  he  be  authorized  to  offer  a  rewai^  of  five  thoasaod 
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dollars  for  the  conviction  of  any  person  or  persons  found  guilty  of 
participation  in  any  sach  fires. 

^'  Be  it  further  resolved,  That  the  foregoing  preamble  and  resolutions 
be  published  by  the  secretary  of  tliis  board  in  four  of  the  daily  papers 
of  this  city  for  one  month. 
*'By  order  of  the  board.  CHARLES  BRIGGS, 

^'  Chairman  of  the  Fire  Committee. 
"Attest: 

''James  H.  Wheeler,  Secretary." 
*'In  conformity  with,  and  by  authority  of  the  foregoing  resolutions^ 
I  hereby  o£Eer  a  reward  oi  five  thousand  dollars,  to  be  paid  to  any 
person  or  x>ersons  who  will  furnish  such  testimony  as  will  convict,  ini 
the  criminal  court  of  this  State,  any  person  or  persons  who  may  be 
^ilty  of  any  participation  in  the  crime  of  incendiarism. 
dec231m2dp  *'JOHN  YOUENES,  Fire  Warden."^ 

The  plaintiff  brings  suit  against  the  various  insurance  companies,, 
sixteen  in  all,  designating  each  by  its  title,  (among  them  the  one 
named  in  the  title  of  this  suit,)  for  this  reward  of  five  thousand 
dollars,  alleging  that  by  his  efforts  and  through  Ids  instrumentality 
he  had  caused  to  be  arrested,  tried  and  convicted  two  incendiaries,, 
uamed  Rose  and  Abrahams,  found  guilty  of  the  crime  of  arson,  in 
setting  on  fire  a  dwelling  house  on  Canal  street,  in  New  Orleans ;  that 
he  had  claimed  from  defendants  the  reward  proposed  by  them,  but 
that  defendants  refused  to  bestow  it. 

The  answer  is  a  general  denial.    The  defendants  resist  Uie  claim  on  • 
the  ground  that  the  proffered  reward  related  to  acts  of  incendiarism 
posterior  to  the  date  of  the  public  notice  and  not  to  acts  of  that  kind 
anterior  to  that  time ;  that,  as  the  fire  caused  by  the  criminal  act  of 
Rose  and.  Abrahams  occurred  in  August,  1866,  several  months  previous 
to  the  reward  offered,  defendants  were  under  no  obligation  to  pay  the 
plaintiffs  demand.     As  the  interx»rctation  to  be  given  to  the  publica- 
tion of  defendants  is  to  have  an  imi>ortant  bearing  in  determining  this, 
cose,  we  shall,  before  examining  the  facts,  consider  the  question  as  to 
its  purport.     And  here  it  will  be  proper,  first,  to  dispose  of  a  bill  of 
f'xceptions    taken  by  defendants  to  the  refusal  of  the  lower  court  to 
admit  the  testimony  of  the  ]>resideut  of  the  Board  of  Underwriters, 
irhich  was   offered  to  prove  the  object  and  intoiitioii  c»f  the  board  iu 
autliorizin^  the  reward. 

The  evidence  was  proj)erly  rejected.  The  acts  should  speak  for 
themselves.  It  Avas  not  for  the  defendants,  after  having  ushered  fortli 
to  the  world  a  formal  official  document,  to  defeat  rights  acquired  under 
its  conditions  by  explaining  away  its  meaning  by  parol  proof.  The 
fiicts  seem  to  be  that  the  incendiaries  were  aiTcsted  in  August,  1866, 
but  not  tried,  and  convicted  until  January,  1867,  about  a  month  sub- 
sequent to  tbe  issuing  of  the  reward  offered  by  defendants. 
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Tbe  verbal  criticism  resorted  to  by  defendants  to  show  tbat  ftc 
terms  in  which  their  publication  is  conched,   and  the  words  and 
expressions  employed,  indicate  their  intention  to  hare  been  to  bestow 
rewards  only  for  the  coDviction  of  persons  who  should,  sabseqnestily 
to  the  date  of  their  publication,  be  guilty  of  acts  of  incendisriBm, 
signally  fails  in  our  opinion  to  effect  that  purpose.    The  reward  is 
offered  ''to  auy  person    who  will  furuish  such  testimony  as  will 
convict,  in  the  criminal  court  of  this   State,  any  person  or  persons 
who  may  be  guilty,"  etc.    This  expression  **  may  be  guilty  "  certainly 
can  be  applied  to  those  who  were  guilty  at  the  time  the  reward  was 
announced  as  well  as  to  those  who  might  become  guilty  afterwards. 
But  give  the  expressions  the  meaning  contended  for  by  the  defendants 
and  we  do  not  see  that  it  benefits  them.    At  the  time  the  reward  was 
offered,  December  23,  Rose  and  Abrahams  were  imprisoned  on  i^ 
charge  of  having  set  fire  to  a  dwelling  house  on  Canal  street  in  the 
mouth  of  August  previous.     Tliey  were  convicted  about  a  month 
afterwards.    They  committed  the  act  in  August,  1866,  but  were  not 
found  guilty  until  January,  1867.    If  the  words  "  who  may  be  guilty'' 
arc  taken  to  mean  those  who  may  hereafter  be  guilty,  or  may  here- 
after be  found  guilty,  in  the  sense  contended  for  by  defendanis,  tbe 
plaintiff's  position  is  equally  covered.     No  condition  is  stated,  in  the 
publication,  in  regard  to  the  time  of  the  commission  of  tlie  crime;  it 
treats  only  of  conviction  and  the  testimony  to  effect  that  object.    It  i* 
insisted,  however,  that  the  reward  was  not  intended  for  the  conviction 
of  the  offenders  who  were  arrested  in  August,  1866.    We  find  no  wonl 
in  the  entire  instrument  that  sustains  this  position.     The  object  of  the 
defendants  was  plainly  to  procure  conviction  and    punishment  ol 
persons  guilty  of  the  terrible  crime  of  arson,  to  have  the  salutary  effect 
contemplated  by  the  infliction  of  punishment,  that  of  deterring' others 
from  the  commission  of  the  same  crime.    Would  not  the  conviction 
and  punislinient  of  an  offender  in  January,  1867,  for  arson,  tlie  offense 
liaving  been  committed  before  the  reward  was  offered,  l>e  just  as 
salutiuy  as  if  the  crime  had  been  committed  after  the  re^anl  was 
proposed  ?  ••  j' 

Wo  think  a  fair  interpretation  of  the  instrument,  in  its  entirety,  is 
against  t!ie  view  set  up  by  the  defendants.  If  there  wre  ambiguity 
existing,  the  act  would  be  rather  construed  againsts  fiio  defendants. 
C.  C.  article  1953.  . 

Several  witnesses  were  examined  in  regard  to  the  agency  of  the 
plaintiff,  and  his  efficiency  in  bringing  the  offenders  to  trial,  and 
securing  their  conviction.  The  evidence  is,  to  some  extent,  conflictiag 
and  contradictor^^  Three  of  the  witnesses  were  jurors  on  the  trial  of 
tlie  parties  convicted.  One  of  them,  Copes,  testified  that  the  jury  did 
not  attach  much  consequence  to  what  the  plaintiff,  as  a  witness  a^aal 


Digitized  by 


Google 


NEW  ORLEANS,  MAY,  1870.  341 

SiltMidore  y  Creeceut  Mutual  Inranace  OompAoy  et  aL 

tho  accused,  said.  The  testimony  of  this  witness  appears  to  be  some- 
what  erratic.  Nelson  and  Nick,  wlio  were  also  jurymen,  say  that  tho 
plaintiff's  testimony  was  very  important  to  the  State,  particularly  in 
regard  to  Hose.  Nick  says  the  jury  thought  plaintiff  the  most 
important  witness  in  tho  case,  and  by  whose  testimony,  chiefly,  tho 
iKcuBed  were  convicted. 

Ganacheau,  secretaiy  of  one  of  tho  companies,  made  an  affidavit 
/'or  the  arrest  of  the  accused,  founded  upon  the  statements  of  several 
persons,  the  plaintiff  among  them.  Says  his  affidavit  was  made  previ- 
otts  to  that  of  the  plaintiff's,  and  that  before  his  own  affidavit  was 
made.  Rose  was  arrested. 

It  appears  that  the  affidavit  of  tho  plaintiff  was  the  one  upon  which 
the  legal  investigation  was  carried  on.  It  has  upon  the  indorsement  ol 
the  reconler.  There  were,  perhaps,  several  affidavits  made  for  the 
sirrest  ot  tlie  accused  persons. 

To  go  further  into  the  details  of  these  parts  of  the  evidence,  which 
seem  at  variance,  we  deem  unnecessary.  We  are  satisfied  that  the 
record  shows  the  plaintiff  to  have  been  an  active  and  very  efficient 
agent  in  the  prosecution  and  conviction  of  the  offenders.  He  testified 
bimself,  and  procured  the  attendance  of  another  witness,  Powerl  on 
the  part  of  the  State.  This  witness  testified  to  important  facts  on  the 
trial  of  Rose  and  Abrahams. 

Drouett,  a  witness  in  the  case  under  consideration,  says  that  it  was 
only  by  the  evidence  of  the  plaintiff  that  Rose  was  identified  as  the 
man  who  was  seen  running  out  of  the  store  at  the  time  the  fire 
occurred. 

Upon  the  whole,  we  have  no  doubt  tho  judgment  of  the  couix  a  qua 
was  correctly  rendered. 

It  has  been  shown  to  this  court  that,  during  the  pendency  of  this 
appeal,  the  judgment  of  the  lower  court  has  been  transferred  by  the 
plaintiflTy  with  subrogation  of  his  rights  in  the  same,  to  a  third  party  -, 
and  that  the  defendants  hold  this  transfer  to  be  the  sale  of  a  litigious 
right,  and,  in  the  even^of  the  confirmation  of  the  judgment  of  the 
lower  court,  they  claim'  the  benefit  of  the  law  in  such  cases,  of  being 
required  to  pay  only  such  sum,  and  interest,  as  the  transferree  paid  for 
the  judgment. 

It  18  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ot 
the  district  court  be  affirmed,  with  costs  in  both  courts,  subject  to  such 
modifications,  if  any,  as  the  dit^trict  court  may,  upon  sufficient  evidence, 
Hud  it  proper  to  make,  on  the  ground  ol  the  transfer  of  the  judgment, 
pending  the  appeal,  being  the  sale  of  a  litigious  right,  according  to 
article  2622  of  the  Civil  Code ;  and  for  this  purpose,  we  remand  the  . 
case. 

Mr.  Jostico  Howe  recused  in  this  case. 
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On  Rrhrauino. 

11o\vi:ll,  J.  On  tbc  former  hearing  of  this  cause,  we  aflSrmed  tk 
judgment  of  the  conrt  a  qua,  in  favor  of  the  plaintiff,  for  the  amoont 
of  the  reward  of  five  thousand  dollars,  offered  by  the  defendants,  "to 
he  paid  to  anj-  person  or  i>er8onB  who  will  furnish  such  testiinony  as 
will  convict,  in  the  criminal  court  of  this  State,  any  person  or  persoiw 
who  may  be  guilty  of  any  participation  in  the  crime  of  iDCcndiarism;" 
but,  as  it  was  shown  that,  during  the  pendency  of  the  appeal,  the 
judgment  had  been  transferred,  with  subrogation  by  plaintiff  to  a 
third  partj',  we  ordered  tlio  case,  on  the  prayer  of  the  defendants,  to 
be  remanded,  to  enable  them,  in  the  event  of  an  affirmance,  to  sliow 
the  consideration  of  said  transfer,  and  avail  tiiem selves  of  the  pro- 
visions of  article  2622,  C.  C,  relative  to  the  transfer  of  litigiou> 
rights. 

The  defendants  applied  for  a  rehearing,  *' except  on  the  point  as  to 
which  the  case  was  remanded }  *'  and  two  days  thereafter  the  plaiiitifl 
also  asked  for  a  rehearing,  in  order  to  amend  our  deci-ee,  by  Ktriking 
4)ut  that  portion  remanding  the  cause. 

Upon  this,  the  second  hearing,  we  have  been  unable  to  change  the 
opinion  upon  the  merits  of  the  cause ;  but  we  think  the  action  of  tht 
defendants,  in  protracting  the  litigation,  warrants  the  change  prayed 
for  by  plaintiff. 

In  the  case  of  Lcftwich  t\  Brown,  4  An.  104,  the  fol! owning  language 
of  the  court  is  peculiarly  applicable  to  this  case,  to  wit :  "  The  laws, 
on  which  the  articles  of  our  Code,  concerning  litigious  rights,  are 
founded,  have  no  other  object  than  the  prevention  of  unnecessary 
litigation,  which  is  attained  in  a  great  measure  by  the  check  tbey 
impose  on  the  cupidity  of  speculators  in  lawsuits.  They  enable  the 
defendant  to  take  the  yHtice  of  the  purchaser  of  the  suit  against  kiiu. 
by  paying  the  price  he  has  paid  for  it,  with  interest.  Thereby,  tlic 
litigation  is  ended,  and  the  object  of  the  law  attained.  But  if,  as  tbe 
defendant  has  done  in  this  case,  he  continues  to  contest  the  suit,  raises 
difficulties  as  to  the  right  of  the  plaintiff  to  recover  his  debt,  and  pro- 
tracts the  litigation,  ho  evidently  defeats  the  very  object  of  the  law, 
and  can  not  avail  himself  of  the  provision  which  the  law  has  estab- 
lished in  his  favor,  for  the  purpose  of  terminating  litigation.  To 
permit  him  to  do  it,  would  be  to  defeat  the  very  object  of  the  law." 

It  is  therefore  ordered  that  so  much  of  our  former  decree  as  remand 
this  cause  to  the  lower  court  bo  set  aside,  and  that,  in  other  respects, 
it  remain  undisturbed. 

Mr.  Justice  Howe  recused. 
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No.  2710.— B.  F.  WiiARTox,  Tutor,  ct  al.  r.  Executors  of  William        ^»  ^ 
SiLLiMAN  and  Heirs  of  Tnos.  Silliman. 


In  the  testement  of  Williua  SUliman  appeared  tlie  following  clause:  **Item  8.— I  give  and 
bequeath  to  ibo  children  of  my  late  brother,  Thomas  Sdliman,  ono-fourth  of  the  remainder, 
to  be  diTlded  equally  with  those  that  may  bo  living  at  my  death."  The  children  of  a 
danghter  of  Thomas  BUlunaii,  who  had  died  before  tho  date  of  the  testament,  brought 
suit  to  be  recognized  as  le  atees  under  tho  will  Held—That  the  term  *•  children,"  ai* 
used  in  this  testamcnf,  oui  included  tho  children  of  Thomas  SUl.man,  that  might  bo 
iTing  at  the  death  of  the  testator,  and  did  not  Inc.ud*  the  descendants  of  those  who  had 
died  befiora  him;  that  their  mother,  having  died  before  the  date  of  the  will,  was  not  cm- 
braced  among  tho.  legatees,  and  her  children  could  not  succeed  to  her;  that  tho  grand- 
diiidrcn  cuuld  not  inherit  under  this  clause  in  tho  will. 

APPEAL  from  the  Parish  Court  of  East  Feliciaua.  Bocdickcr,  Parish 
Judge.  McVca  &  Kuhonrne  and  Muse  (&  PMUps,  for  plaiutiifs  and 
appellees.  Cross  &  Hardee  and  D,  J.  Wedge,  for  defendants  and 
appellants. 

Howell,  J.  The  plaintiffs  claim  to  be  recognized  as  legatees  under 
the  will  of  their  deceased  granduncie,  William  Sillimau,  by  virtue  of 
tho  following  provision  of  his  said  will : 

"Item  8. — I  give  and  bequeath  to  the  children  of  my  late  brother, 
'fhos.  Silliman,  one-fourth  of  the  remainder,  to  be  divided  equally  with 
those  that  may  be  living  at  my  death." 

They  are  admitted  to  be  tho  grandchildren  of  the  said  Thomas  Silli- 
man,  and  the  only  children  of  his  daughter,  Caroline  C.  Silliman,^ 
deceased,  wife  of  B.  F.  Wharton. 

It  was  argued,  in  this  court,  that,  as  tho  record  is  silent  as  to  the 
date  of  the  death  of  Mrs.  Wharton,  the  mother  of  the  plaintiffs,  and 
their  relationship  is  admitted,  as  set  forth  in  the  petition,  it  may  be 
inferied  that  she  died  since  the  testator,  and  therefore  they  are  entitled 
to  inherit  or  receive  in  her  right. 

If  any  doubt  existed  as  to  the  effect  of  the  admission,  under  tho 
pleadings,  as  to  this  tact,  the  case  would  have  to  be  remanded  for 
evidence  thereun,  as  the  point  was  not  raised  or  passed  on  in  the  lower 
court,  and  docs  not  appear  to  bo  properly  presented  in  the  record. 

But  it  is  inconsistent  with  plaintiffs^  theory  ot  the  case,  and  the  right 
by  which  the^'  claim  to  be  recognized  as  legatees,  under  the  will.  Their 
fheory  is,  that  the  word  **  cliildrfU,"  used  in  the  above  clause  of  the 
will,  includes  grandchildren,  and  that,  as  such,  they  are  legatees  in 
their  own  right.  This  is  made  evident  in  their  first  brief  filed,  in 
which  it  is  said  :■  *^  Tiie  sole  question  for  the  consideration  of  the  court, 
relates  to  the  signification  ot  a  single  word — and  that  word  is  vhildraiJ** 
Tlie  inference  suggested  is  not  waiTanted. 

In  support  of  their  claims,  which  were  recognized  by  the  court  a  qua, 
they  cite : 

lint — Article  3522,  which  says:  "Whenever  the  tenns  of  law, 
employed  in  this  Code,  have  not  been  particularly  defined  therein, 
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tlicy  shall  be  understood  as  follows :  ^'  No.  li^OkUdren. — ^Under  that 
name  are  comprehended,  not  only  the  children  of  the  first  degree,  bat 
the  grandchildren,  great-grandchildren,  and  all  other  descendants  in 
the  direct  line." 

It  is  clear,  from  the  language  of  this  article,  that  this  deftniticm  is 
confined  to  the  word  as  used  as  a  term  of  law  in  the  Code  itself  and  to 
bo  applied  where  the  context  may  require  a  construction  or  interpreta- 
tion of  its  scope,  but  not  when  used  in  the  ordinary  affkirs  of  men,  or 
in  written  instruments,  containing  or  evidencing  their  agreements,  or 
the  disposition  of  their  property. 

Men,  in  their  dealings  and  writings,  use  words  in  their  most  Known 
and  usual  signification.  When  referring  to  the  family  relations,  terms 
are  usid  in  their  common  meaning  aud  acceptation,  to  designate  the 
classes  or  degrees  intended.  Thus,  parent  aud  child,  mean  either 
iather  or  mother,  and  son  or  daughter,  tlie  immediate  progeny  of  the 
parent.  If  another  degree  is  meant,  the  appropriate  term  is  nsed^ 
thus,  grandparent,  and  grandchildren.  A  man,  in  speaking  of,  or 
providing  for,  his  children,  will  roier  to  the  issue  of  his  body,  direct, 
and  not  to  the  issue  of  his  issue.  A  father's  authority  is  over  his 
immediate  children;  and,  as  they  become  parents,  their  authority  is 
over  their  children,  and  so  on,  in  succession.  And  in  this  feature 
in  tlie  respective  domestic  relations,  may  originate  the  limitations  to 
the  meaning  of  the  terms  ordinarily  used.  Nature  suggests  and  main- 
tains the  respective  distinctions,  and  directs  the  thought  or  mind  to 
the  several  successive  degrees  of  relationship  only  when  the  distinctive 
appropriate  terms  are  used. 

The  plaintiffs  exemplify  this  in  the  description  which  they  give  of 
themselves  in  their  petition.  They  describe  themselves  as  grandddl- 
dren,  not  cliildren,  of  Thomas  Silliman — as  the  children  ot  Caroline 
Silliman,  one  of  his  children,  and  yet  invoke  a  cold,  techni'^al  defini- 
tion of  law  to  prove  themselves  to  be  considered  as  the  children  of 
Thomas  Silliman. 

Without  mentioning  the  various  categories  in  which  the  w<ml 
*' children"  corapreliends  also  the  grandchildren,  great-grandchildren, 
and  other  descendants  in  the  direct  line,  when  the  Code  is  fixing  the 
rights  and  obligations  of  persons,  it  is  sufficient,  in  this  case,  to  say, 
that  the  Code  does  not  imply  that  the  word  shall  have  so  comprehen- 
sive a  signification,  whenever  used  by  any  one  in  common  conver- 
sation, or  in  making  contracts  for  the  Bupi>ort  and  education  of  the 
members  of  his  family,  or  in  constituting  heirs  or  legatees  to  bis 
estate. 

Tliey  next  cite  the  second  clause  of  article  1480,  C.  C,  whiofi  sayS; 
*'  Under  the  name  of  children,  are  included  descendants,  of  whatever 
degree,  it  being  understood  they  are  only  counted  for  the  child  they 
represent." 
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The  meatiing  of  tiiis  dirase,  in  the  connection  in  which  it  ocenrs,  is 
plain.  It  describcB  who  are  forced  heirs — ^those  in  the  direct  descending 
line,  whoso  legal  right  of  inheritance  is  fixed  in  the  section  of  which 
the  article  is  a  part.  Bat  it  recognizes  the  distinction  of  degrees^  and 
declares,  specially,  that  those  of  each  degree  shall  stand  for  the  chiUl 
they  represent,  and  not  eqaally  with  such  child.  It  is  the  law,  speak- 
ing lor  itself,  and  declaring  whom  it  intends  to  emhrace  in  its  own 
provisions,  but  not  establishing  a  lexicon  for  ordinary  uses.  It  does 
not  say  that  the  grandchildren  of  a  man  are  his  children,  but  it 
establishes  a  legal  right  in  favor  of  children  and  their  descendants — ^a 
right  not  inv<^ved  in  this  controversy. 

The  next  authority  relied  on,  is  the  case  of  Poydras  v.  Poydras, 
1  La.  153,  which  is  rather  adverse  than  favorable  to  plaintiffs'  position. 
It  simply  decides  that  a  grandnieco  is  not  embraced  in  the  term  nieces, 
used  by  the  testator. 

We  conclude  that  the  term  "children,'*  neca  not,  necessarily,  include 
grandchildren,  when  used  in  a  will. 

Beverting  to  the  clause  of  the  will  under  consideration,  and  con- 
struing it  by  the  rule  announced  in  article  1705,  C.  C,  cited  by 
plaintiffs,  we  experience  little  difficulty  in  determining  who  are  the 
legatees  therein  constituted.  They  are  only  such  children  of  Thomas 
Sllliman,  the  brother  of  the  testator,  as  were  living  at  the  date  ot  the 
testator's  death ;  and,  as  the  mother  of  plaintiffs  was  not  living  at 
that  date,  she  was  not  embraced  among  the  legatees,  and  her  children 
could  not  succeed  to  her,  no  right  having  vested  in  her,  and  they  were 
not  included  in  the  expression  '*the  children  of  my  late  brother, 
Thomas  SUliman;"  for  the  portion  bequeathed  to  that  branch  was  "  to 
be  divided  equally  among  those  who  were  living  at  the  death  of  the 
testator." 

If  the  plaintiffs  were  embraced  or  comprehended  in  the  word 
^<  children,"  used  in  this  clause  of  the  will,  they  would  each  be  entitled 
to  the  same  share  or  proportion  as  their  uLcles  and  aunt,  and  not  to  a 
child's  portion,  in  right  of  their  mother. 

They  are  not  legatees  or  beneficiaries,  under  the  will. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  tliere  bo  judgment  in  favor  of  the  defendants,  with  costs  in. 
both  courts. 

Beheaiittg  refused. 
44 
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1^0.  2645. — Julia  A.  Nutt,  nso  of,  etc.,  ot  al.  v.  Citizens'  Bank  of 

Louisiana. 

"WUcre  a  stccklioMer  cf  the  Citizeun'  Eank  gave  a  mortgage  on  his  prorcrty  to  srcnreibc 
Bnbflciiption  ot  stcck,  and  to  secure  a  stock  loan,  under  the  charter  of  the  bank,  ^vhich 
provideu  that  each  stockholder  should  be  entitled  to  a  loan  of  one-half  of  Che  amount  ol 
his  ft.  ck,  and  the  mortgage  stipulated  that  the  piop3rty  mortgigod  shrjulJ  stand  hypo  he- 
cated  for  any  stock  loan  so  made,  it  wan  held  that  the  mortgage  Ine.udpd  in  its  BeenntieB 
suoh  atocik  loan ;  that  the  atatemcnts  in  the  charier  of  the  bank,  ti  at  one-half  of  tbe  amuinit 
of  the  Btcck  was  the  maximum  which  the  bank  was  authorized  to  loan  to  a  stockhold-  r  i  n 
pledge  of  his  stock,  and  the  recital  in  the  act  of  mortgage  of  the  number  of  sh^re^  cf  etocfc 
owned  by  the  mortgagor,  was  sufficiently  definite,  and  operated  a  notice  to  all  pacUes  or  tho 
extent  cf  the  incurubracce  on  the  property  mortgaged. 

Partids  acting  in  a  representative  capacity  or  h>  Iding  b  ink  stock,  and  ha\*ing  assumed  the  obli- 
gation ot  the  mortgagor  to  pay  the  stock  and  reicnbrrse  the  bank  for  a  stock  loan,  occupj 
ihe  »amo  position  towards  the  bank  th«t  the  orlgcial  mortgagor  did,  and  if  there  beany 
doubt  thrir  acts  will  be  interpreted  against  ihcm. 

The  a-Bumption  of  a  mortgage  by  a  third  purchaser,  or  mortgagee  Is  not  a  novation  rf  the 
mortgage.  Novation  only  i  akea  place  when  the  intention  of  the  parties  to  novate  is  diatioctiy 
announceJ.  The  lact  that  the  bank  stock  was  tran-^ferred  subsequent  to  the  real  estatp 
subject  to  the  mortgage  glrcn  to  secure  the  payment  of  the  stock,  did  cot  affect  the  mort- 
gage rights  of  the  bank. 

APPEAL  from  the  Distiict  Court,  parish  of  Tensas.  Houghy  J. 
Maj/o  &  Spencer  and  Farrar  &  Beeves,  for  plaintiff  and  appellant 
■Julius  Aronij  for  defendant  and  appellee. 

Howell,  J.  The  question  presented  in  this  suit  is,  whether  or  not 
two  acts  of  mortgage  executed  respectively  on  twentieth  Fobmaiy, 
1838,  and  fifteenth  January,  1839,  by  Austin  Williams  and  wife  in  favor 
•of  the  Citizens'  Bank,  to  secure  five  hundred  shares  of  the  capital  stock 
of  said  bank,  embrace  within  their  security  such  loans  as  might  be 
made  under  the  provisions  of  the  charter  of  the  bank  to  said  A. 
Williams  as  a  stockholder,  on  his  said  stock. 

The  language  of  the  said  acts  on  this  point  is  as  follows :  "  And  in 
order  to  secure  his  subset  iption  in  the  capital  stock  of  said  bank,  and 
also  to  secure  the  payment  of  the  principal  and  interest  of  tlie  loan 
raised  or  to  be  raised  to  foi*m  the  capital  of  said  bank  by  the  issne  of 
bonds  signed  by  the  Governor,  etc.,  *  ♦  they  do,  by  these  presents, 
jointly  and  severally  mortgage  in  favor  of  the  Citizens'  Bank  of  Louis- 
iana, the  following  described  property,  *  *  All  of  which  property 
is  to  remain  thus  mortgaged  until  all  of  said  bonds  shall  hare  been 
paid  and  redeemed  in  capital  and  interest,  or  until  said  Austin  Wil- 
liams shall  have  paid  the  amount  of  his  shares,  and  have  reimbursed 
the  loan  which  he  may  have  obtained  as  stockholder,  unless  he  shonld 
have  previously  transferred  his  shares  and  have  been  entirely  dis- 
charged by  the  said  bank.  The  said  Austin  Williams  and  Mrs.  Caio> 
line  M.  Williams,  his  wife,  agree  that  the  present  hypothecary  obliga- 
tion granted  by  them  to  secure  said  stock  and  the  reimbursement  of 
any  loan  which  he,  the  said  Austin  Williams,  may  or  shall  have 
obtained  of  said  bank,  shall  bear  interest  at  the  rate  of  ten  per  cent, 
per  annum,  if  not  punctually  paid  when  due^  and  Uiat  all  the  above 
-described   property  shall   likewise    remain   specially  mortgaged  to 
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seeore  the  paymeDt  of  such  eventaal  interest.  The  8ai4  Mrs.  Caro- 
line M.  Williams  does  hereby  reDOunce  in  favor  of  said  bank  all  rights 
and  privileges,  whether  dotal  or  of  any  other  kind  or  nature  whatever, 
wbidi  they  may  have  upon  the  above  described  property,  ceding  and 
transferring  her  said  rights  to  the  said  bank.*' 

The  existence  and  validity  of  the  obligations  resulting  fix)m  the 
subscription  of  Williams  to  live  hundred  shaixis  of  the  capital  stock 
of  the  bank,  and  of  the  mortgages  securing  them,  gianted  by  the  Siiid 
acts  of  1833  and  1839,  are  not  questioned;  but,  it  is  contended  by 
plaintiil's,  whose  rights  are  derived  through  Mrs.  C.  M.  Williams,  the 
mother  of  the  plaintiff,  Mrs.  Nutt,  that  the  said  acts  did  not  grant  or 
create  a  mortgage  to  secure  any  loan  or  loans  made  to  Williams  or  his 
wife  or  any  subsequent  owner  of  the  mortgaged  property,  and  that  if 
they  expi-essly  embraced  the  loans  upon  the  stock,  the  mortgages  arc 
void,  becaase  the  exact  sum  or  sums  secured  are  not  declared  in  them 
as  required  by  article  3277  Civil  Code. 

In  the  case  of  the  Citizens'  Bank  v.  Nicolas,  3  An.  112,  the  stipulations 
and  recitals  in  the  act  of  mortgage  were  similar  to  those  in  this  cose, 
and  virtually  the  same  grounds  of  defense  were  made,  and  were  decided 
JQ  favor  of  the  bank  upon  the  authority  of  the  decision  in  the  case  of 
the  Union  Bank  v,  Guice,  2  An.  249,  in  which  it  is  said :  ' '  It  was  provided 
by  the  charter  of  the  bank  that,  after  the  sale  ol  the  State  bonds,  each 
stockholder  should  be  entitled  to  a  loan,  equal  in  amount,  to  one-half 
of  hjs  stock.  The  acts  of  mortgage  stipulated  tliat  the  prox>erty 
affected  for  the  security  of  the  stock,  was  also  to  stand  hypothecated 
for  the  stock  loans,"  and  it  was  held  that  the  mortgage,  the  stipuhi- 
eioDs  of  which,  the  record  shows,  are  similar  to  those  in  this  case, 
was  valid,  the  sum  being  stated  with  sufficient  de&nitcncss. 

In  the  case  at  bar,  the  charter,  which  is  quoted  by  both  parties, 
[irovides  that  each  stockholder  shall  be  entitled  to  a  loan  equal  to  ouc- 
half  of  his  stock  as  in  the  above  mentioned  charter,  and  the  two  acts 
of  mortgage  under  review  state  the  amount  of  the  stock  secured  by 
the  mortgage  and  also  that  it  (the  mortgage)  is  granted  to  secure  the 
fitock  and  the  reimbursement  of  any  loan  obtained  by  said  stock- 
holder. This,  according  to  the  interpretation  in  the  above  cited  cases, 
is  a  stipalation  in  the  acts  of  the  maximum  to  be  advanced,  to  wit, 
one-half  of  tho  amount  of  the  stock  subscribed.  All  persons  are 
informed  by  said  acts  tliat  the  property  described  in  them  is  eucum- 
hered  witli  a  mortgage  for  loans  to  be  made  to  the  extent  of  one-half 
of  the  stock  mentioned  in  addition  to  the  amount  of  the  stock  itself. 
TheeoAa  in  3  Annual,  p.  112,  is  quite  plain  and  direct  on  this  point,  as 
shown  Vy  the  briefs  and  the  opinion,  and  we  must  infer  that  the 
qaeetion  luis  been  considered  settled  since  that  date,  as  we  do  not  find 
that  it  has  shaco  been  agitated. 
The  partiefi  m  the  case  now  before  us,  are  in  legal  contemplation, 
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the  {larties  to  the  original  acts  of  mortgage,  and  if  there  be  any  devbt^ 
the  interpretation  of  those  acts  must;  be  against  the  plaintiflb^  who 
hold  through  the  parties  that  contra'^ted  the  original  obl^taon,  to 
wrt :  Mr.  and  Mrs.  Williams,  the  parents  of  Mrs.  Nutt,  one  of  the 
plaintiiTs,  from  her  the  other  plaintiffs  acquire — ^the  origin  of  her  rigiit 
being  the  donation  of  a  part  of  the  price  of  the  mortgaged  property 
in  tlto  sale  of  it  by  her  mother,  Mrs.  Williams,  to  Haller  Nutt,  tiie 
husband  of  plaintiff,  who  assumed  the  mortgage  in  favor  of  tlie  bank. 

The  other  points,  as  to  the  existence  of  a  loan  to  Austin  Williams 
prior  to  the  sale  to  Haller  Nutt  and  the  novation  of  the  mortgage  by 
the  latter,  present  no  difficulty.  The  record  shows  that  such  a  loaa 
existed  and  that  the  mortgage  was  not  novated,  but  expressly  assumed 
by  Haller  Nutt  for  the  balance  of  the  said  loan  existing  at  tiie  datp  ef 
his  purchase  from  his  mother  in  law.  The  (act  that  the  transfer  of  the 
stock  was  mnde  at  a  subsequent  date  to  that  of  tiie  real  estate  snliged 
to  it,  did  not  affect  the  mortgage  rights  tif  the  bank.  No  act  of  the 
morti^agors  could  impair  the  rights  of  the  bank. 

We  think  the  judge  a  quo  decided  correctly. 

Judgment  affirmed. 


Wtlt,  J.,  concurring.  In  entertain  a  different  view  of  Hie  law  (C 
C.  3277)  on  the  main  point  presented  in  this  ease,  to  wit:  The 
necessity  of  expressing  in  the  act  of  mortgage  the  exact  sum  for  whidi 
it  is  given ;  but  as  the  question  seems  to  be  settled  in  the  decisions  in 
2  An.  and  3  An.,  which  are  referred  to  in  the  opinion  of  the  court,  I 
will  not  render  a  dissenting  opinion,  but  will  concur  only  on  the 
ground  of  stare  decisis. 

Rehearing  refused. 


No.  2424.~Henrt  Webeu  v,  Louis  Frost  et.  al. 

An  injunction  granted  on  the  a^egatlon  of  niiMity  of  the  Judgment  on  which  execution  issued. 

will  be  diSFolved.  with  damages,  if  the  action  of  nullity  is  barred  by  prcscnpt-on 
Thadiamiaaalof  the  ^ipeal  on  the  ground  th«t  the  Judgment  of  the  lower  conrt  wm  not  signed 

by  the  Jadge  will  not  interrupt  the  prescription  of  the  action  of  nulUty. 
The  c  nmtitulional  provision  requiting  all  process  to  issue  in  the  name  of  the  State  of  Lonistesa. 

is  sofflotontly  complied  with,  if  the  citaUon  Is  Headed  •«  State  of  Lonlsiaaa.- 

APPEAL  from  the  Fourth  District  Court,  of  Now  Orleans.    Theard,  J. 
B.  King  Culler,  for  plaintiff  and  appellant.    Hyman,  Walktce  rf- 
Handlin,  lor  defendants  and  appellees. 

TALIAFERRO;  J.  Frost,  haying  obtained  a  judgment,  tn  9oi«A»,  for 
$1250,  against  Fox  and  his  surety,  Weber,  for  having  illegally  sequea- 
tered  his  property,  and  thereby  caused  him  annoyance  and  iaimy, 
issued  execution.  Weber  enjoined  the  writ,  and  in  his  petition  for 
injunction  prays  that  the  judgment  under  whieh  the  execution  teased 
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be  declaml  dhII  and  withotit  effect.  Tlie  defendant  m  iJ9JiuM>tioii  aod 
appeUecy  filed  a  p^*emptory  exception,  avemog  that  more  than  one 
year  has  elapsed  since  the  judgment  complained  of  became  final ;  that 
ft  has  become  res  judicata^  and  that  no  action  will  now  lie  to  annul. 

The  eoort  b^ow  sustaiBed  the  exception,  amd  disa^^ved  the  i^junc- 
tipn  without  damages.  The  plaintiff  in  injunction  has  appealed.  The 
appellee  prays  that  the  judgHient  be  amended  by  allowing  him  twenty 
per  cent,  damages,  two  hundred  and  fifty  dollars,  and  ten  per  cent, 
interest  on  the  amount  of  the  judgment  enjoined.  It  is  proper  here  to 
remark  that  the  judgment  now  sought  to  be  annulled,  was  belore  this 
court  in  April,  1869,  on  apx>eal,  when  the  appeal  was  dismissed,  on  the 
ja;round  that  the  judgment  of  the  lower  court  was  not  signed  by  the 
judge. 

One  of  the  grounds  for  annulling  is,  that  there  was  no  action  of  this 
coort  on  the  merits  of  tlie  case ;  that,  as  the  appeal  was  dismissed  on 
merely  technical  ground,  the  action  of  nullity  would  be  prescribed 
only  alter  the  expiration  of  one  year  from  the  dismissal  of  the  appeal. 

We  see  little  force  in  this  position.  The  record  of  the  suit  appealed 
from  is  before'  us  as  evidence  in  the  present  case.  It  shows  that  the 
judgment  was  rendered  on  the  tenth  of  June,  1867,  and  that  it  was 
mgned  on  the  seventeenth  of  that  month  by  the  judge.  The  inference 
then,  is  strong  that  the  non-appearance  of  the  judge's  signature  to  the 
judgment,  as  shown  in  the  transcript  of  appeal  brought  to  this  court  in 
April,  1869,  was  owing  to  a  clerical  omission. 

The  plaintiff  alleges  that  there  was  no  citation  of  parties  in  that 
case,  pointing  out,  that  by  a  provision  of  the  State  constitution,  all 
process  is  required  to  issue  in  the  name  of  ^*  The  State  of  Louisiana," 
and  contending  that  the  citations  in  question  are  null,  as  the  stylo 
used  is  *'  State  of  Louisiana.'*  The  constitutional  requirement,  wo 
understand  to  be  is,  that  process  shall  be  issued  in  the  name  of  the 
State,  and  if  the  style  of  the  process  is  indispensable  in  citations,  a 
point  which  it  is  here  unnecessary  to  determine,  the  words  *'  State  of 
Louisiana,^  without  the  definite  article  ''  the,"  are  sufficiently  clear  to 
indicate  the  authority  irom  which  the  process  emanates.    3  M.  720. 

The  plaintiff  fails  to  set  out  intelligently  and  dLstinctly  any  thing 
illegal  or  fraudulent  touching  the  merits  of  the  controversy  resulting 
in  the  judgment  he.  seeks  to  annul,  and  we  discover  nothing  of  that 
kind  fionoi  an  inspection  of  tlie  record.  We  thence  conclude  that  the 
exception  taken  by  the  defendant  was  properly  sustained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  tho  judgmeA;  ot 
the  district  court  be  amended  so  as  to  award  the  defendants  in  injunc- 
tion one  hundred  dollars  as  damages,  and,  as  thus  amended,  that  tho 
Judgment  be  affirmed,  with  costs. 
Rehearing  refused. 
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New  Orleans  v,  Robert  Watsox. 

A  defendant  ia  not  permitted  to  illc  an  amended  answer,  changing  the  aabslance  of,  or  ooBtcBr 
dieting  the  original  answer.  Nor  will  the  simple  averment  of  the  def->ndant,  unsapiM.te*! 
by  affidavit,  that  the  new  matter  set  up  in  the  amended  answer  was  unknown  to  him  at  tfa<^ 
time  of  the  filing  of  the  original  answer,  entiUe  him  to  have  It  filed,  if  the  record  makes  it 
probable  that  he  knew  the  ibcts  as  well  at  the  filing  of  the  first  answer  as  ho  did  afterwards. 

To  exofaide  the  testimoDy  of  a  witness  tsken  under  commission,  on  the  score  of  int.-rest,  wlilchv 
by  the  act  of  March  13, 1867,  he  is  only  pcxmitlcd  to  give  in  open  court,  the  record  must 
disclose  his  liability,  and  show  what  interest  the  witness  has  in  the  litigation. 

APPEAL^  from  FiJGth  District  Court  of  New  Orleans.  LeaumotUy  J. 
J.  D.  Mouse  and  Qeorge  X.  Bright^  for  plaintiff  and  appellant. 
Fellows  dc  Mills,  L.  M.  Day,  and  J.  M.  BecktcUh,  for  defendant  and 
appellee. 

Taliaferro,  J.  This  suit  is  instituted  to  recover  $37,721  11,  the 
amount  of  a  promissory  note,  made  and  indorsed  by  the  defendant,  aod 
of  which  the  plaintiff  avers  he  is  the  owner  and  holder.  The 
defendant  filed  a  peremptory  exception  and  answer  to  this  demand, 
specially  denying  the  plaintiff's  ownership  of  tlie  note,  averring  that 
it  had  never  become  an  asset  of  the  bank ;  that  it  was  held  by  May,  at 
that  time  president  of  the  bank,  for  account  of  AThom  it  might  concern; 
that  it  was  given  without  any  equivalent  or  consideration,  and  was 
merely  held  by  May  to  represent  a  transaction  between  himself  and 
James  £.  Dunham,  given  during  the  temporary  absence  of  Dunham,  in 
place  of  another  note  of  smaller  amount,  executed  in  favor  of  May  for 
three  hundred  and  fifty  shares  of  the  capital  stock  of  the  bank  which 
he  held  as  security  for  the  payment  of  the  note.  The  defendant  snbse- 
quently  filed  a  supplemental  answer,  reiterating  his  former  allegations, 
and  detailing  more  specifically  the  transaction  relating  to  his  execntiou 
of  the  note  sued  on,  and  praying  judgment  in  his  favor;  that  May  be 
decreed  to  be  primarily  liable,  and  tliat  the  amount  to  his  credit  in  the 
bank  be  charged  witli  the  amount  of  the  note;  that  delendant's  action 
in  the  matter  be  recognized  as  that  of  a  trustee,  and  that  his  liability 
be  only  for  the  faithful  performance  of  his  tiaist. 

Judgment  was  rendered  in  the  court  below  in  favor  of  the 
defendant,  and  the  plaintiff  appealed.  The  exception,  relating  to  tbe 
plaintiff's  ownership  of  the  note,  was  properly  overruled.  In  a  case 
precisely  similar,  recently  before  this  court,  it  had  occasion  to  pas^ 
upon  this  question. 

It  will  be  proper  here  to  examine  two  of  the  several  bills  of  excep- 
tioife  found  in  the  record ;  one  of  which  was  taken  by  the  plaintiff,  the 
other  by  the  defendant.  After  tiie  trjal  of  the  cause  had  been  gone 
into,  the  defendant  offered  to  file  a  second  supplemental  answer,  in 
which  he  averred  the  bank  was  the  owner  of  the  note,  and  chained 
that  ho  was  induced  to  execute  it  by  the  fraud,  covin,  deceit  and  mis- 
representations of  May,  in  collusion  with  others.    This  amendment  was 
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objected  to  by  the  plaintiff,  on  the  ground  that  it  came  too  late,  being- 
offered  after  the  canae  was  fixed  for  trial  and  even  during  the  trial. 
That  Buch  a  proceeding  is  forbidden  bj  a  rule  of  the  district  courts  of 
New  Orleans.  Further,  the  plaintiff  excepted  that  the  amended  answer 
changed  the  issues  tendered  by,  and  contradicted  the  allegations  of,  the 
previous  answers.  The  amended  answer  was  admitted  by  the  court 
to  bo  filed,  to  which  iniling  the  plaintiff  reserved  his  bill  of  exceptions. 
We  think  the  court  erred.  Articles  419  and  420,  of  the  Code  of  Prac- 
tice, treat  of  amendments,  which  are  reciprocally  allowed  in  peti- 
tions and  answers,  "  provided  the  amendment  does  not  alter  the  sub- 
stance of  the  demand."  A  defendant  is  not  permitted  to  file  an 
amended  answer,  changing  the  substance  of,  or  contradicting,  the 
original  answer.  20  An.  53;  4  N.  S.  516;  8  N.  S.  407 ;  2  An.  453.  In 
this  case  the  defendant.  In  his  original  answer,  denies  that  the  bank  is 
the  owner  of  the  note;  and  that  if  it  is  due  by  any  one,  it  is  due  by 
May.  In  the  third  answer  he  admits  the  bank  is  the  liolder,  and  that 
he  was  induced  to  execute  it  through  the  fraud  of  May  and  others. 
In  the  first  two  answers  he  makes  no  allegation  of  fraud.  The 
defendant  now  sets  up  that  the  falsehood  and  misrepresentation  by 
which  he  was  induced  to  sign  the  note,  was  not  discovered  until  after 
the  case  was  fixed  for  trial.  This  is  a  mere  averment.  The  case  was 
called  and  fixed  for  trial  on  the  twenty-first  of  December,  1867,  more 
than  three  months  before  the  filing  of  the  third  answer,  and  the  trial 
commenced  seventeen  days  before  it  was  filed. 

We  see  from  the  record  that  he  knew  of  the  failure  of  Uie  bank,  and 
of  the  insolvency  of  May,  several  months  before  he  filed  his  first 
answer.  He  knew  when  the  bank  failed  what  May's  knowledge  of  its 
affairs  had  been  probably  as  well  as  he  could  have  learned  it  since. 

It  has  been  frequently  decided  by  this  coui-t^hat  an  answer  can  not 
be  amended  after  the  case  has  been  called  for  trial.  13  An.  536;  1  R. 
58;  14  An.  355;  3  R.  123;  11  R.  448;  2  An.  905;  7  An.  576.  It  i& 
shown  that  by  a  rule  of  the  district  courts  of  New  Orleans,  that  "  no- 
amendment  shall  be  permitted  to  be  made  to  any  petition  or  answer 
after  the  cause  has  been  called  and  set  for  trial." 

The  other  bill  of  exceptions  we  proposed  to  examiue,  is  the  one 
taken  by  the  defendant  to  the  admission  of  May's  testimony,  taken 
under  commission,  on  the  ground  that  evidence  i)reviously  taken  and 
found  in  the  record,  discloses  the  fact  that  ^lay  is  interested  in  the 
result  of  the  suit,  and  can  not,  under  the  provisions  of  the  act  ot 
thirteenth  of  March,  1867,  testify  in  his  own  favor,  unless  in  open 
court. 

We  are  unable  to  see  such  a  disqualifying  interest  in  May  as  will 
exclude  his  testimony,  tnken  imder  commission.  We  see  no  liability 
on  May  to  pay  the  note,  or  what  benefit  he  is  to  derive  from  the 
defendant's  having  to  pay  it.  We  think  the  admission  of  the  evidence- 
I  proper. 
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The-  defense  which  the  defendaat  aims  to  make  is,  thai  he  signed  tiie 
note  sued  upon  to  he  suhskituted  for  that  of  his  friend  Danfaani,  about 
becoming  due  in  his  absence, and  mprovlded  for;  that  he  was  indaeed 
to  do  so  by  request  of  May,  who  behi  certain  stock  of  the  bank,  beloag^ 
ing  to  Dunham^  to  secure  him  as  indorser  of  the  note  to  be  taken  np, 
and  tliat  May  transferred  this  stock  of  Dunham  to  Watson,  the 
defendant,  as  security  to  him  for  signing  the  note,  repras^iting  to 
Watson  that  the  stock  was  aaiply  sufficient,  and  more  than  ample  to 
secure  him ;  tliat  May  represented  that  a  compliance  with  the  request, 
to  sign  the  note,  would  prevent  the  stock  being  thrown  at  that  time  on 
the  market  and  sacrificed ;  whereas,  in  tlie  course  of  a  month  or  tiro 
a  hirge  dividend  would  be  declared,  and  the  stock  continue  valuable. 
The  defendant  contends,  that  if  the  note  have  been  entered  upon  the 
books  of  the  bank,  as  belonging  to  it,  it  was  done  irregularly ;  that  it» 
amount  should  have  been  placed  to  his  credit  as  the  last  and  onh 
indorser  thereon;  that  the  bank  gave  no  consideratioii  for  the  note; 
that  May,  as  president  and  sole  manager  of  the  affairs  of  the-bank,  weli 
knew  why  it  was  given,  and  no  transfer  of  it  to  the  bank  by  Mav 
•could  vest  any  right  to  it  in  the  bank. 

Under  the  pleadings  to  which  we  restrict  onr  examin;ition  of  thi> 
-case,  we  think  the  defendant  has  failed  to  exonerate  himself  fnim 
liability-.  The  evidence  of  the  defendant  himself  docs  not,  in  uin 
view,  show  that  at  the  time  he  made  the  note,  May  held  ont  induce- 
ments to  ]iim  by  saying  anythinjo:  about  the  value  of  the  stock  or  tin- 
probability  of  its  paying  a  dividend.  Watson  says :  **  To  give  Mr. 
Dunham  thirty  days'  grace,  I  did  this  (sign  the  note)  as  tho  best  thin." 
I  could  do.'* 

Tho  evidence  in  the  case  goes  to  sliow  that  there  was,  no  time,  iinti} 
a  considerable  period  cutter  the  maturity  of  the  note,  that  tho  stock 
would  not  have  sold  for  a  sufficient  amount  to  discharge  the  note. 
The  understanding  seems  to  have  been  that  the  stock  was  to  be  sold 
within  the  thirty  days  extended  fbr  the  payment  of  the  note.  May.  in 
his  testimony,  swears  '*  that  the  note  in  question  was  regularly  dis- 
counted by  the  bank,  and  that  Watson,  on  his  own  order,  i-cccived  tlic 
amount.  He  took  up,  about  the  time  of  receiving  the  above  discount, 
a  note  of  James  £.  Dunham  for  upwards  of  thirty  thousand  dollam. 
which  was  among  the  discounted  paper  of  the  bank,  and  one  of  its 
assets.  Dunham^s  note  was  payable  on  demand;  I  took  the  nsosl 
course  to  enforce  its  payment,  that  is,  notifying  Mr.  Dunham  that  it 
had  been  called  in,  and  allowing  him  the  usual  grace,  during  wbidi 
time,  Watson  called  on  me,  and  reprasenting  himself  as  Dnnham^i^ 
friend,  requested  mo  not  to  enforce  the  payment  of  Dunham^  note, 
which  I  declined  to  agree  to.  Watson  then,  or  shortly  afterwards, 
presented  his  own  note  to  me  as  president  of  thf  liank,  for  upwards  ot 
thirty  thousand  dollars,  for  discount,  which  was  accepted  by  me  in 
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the  flame  capacity,  for  the  bank,  and^  as  before  stated,  be  afterwards 
took  up  Dunham^s  note,  evidently  to  my  mind,  with  the  funds  ho 
leceived  from  the  bank  on  bis  own  note ;  a  few  days  afterwards  he 
t^alled  upon  me  again  and  requested  a  transfer  of  the  three  hundred 
and  fifty  shares  of  the  stock  I  had  received  from  Dunham,  which  I 
agreed  to  and  did  transfer  (as  the  trasfor  book  will  show)  to  him  upon 
being  satisfied  that  I  was  released  from  liability  as  indorser  on  Dun- 
ham^s  note.''  He  states  further  that  Dunham's  note  never  belonged  to 
Iiim  in  any  way — that  it  was  regularly  discounted  by  the  bank  for 
account  of  James  £.  Dunham. 

We  are  satisfied  from  the  evidence  presented  that  the  judgment 
appealed  from  ought  to  be  reversed. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  bo 
annulled,  avoided  and  reversed.  It  is  further  ordered,  adjudged  and 
decreed  that  the  plaintiff  recover  from  the  defendant  the  sum  of  thirty- 
seven  thousand  seven  hundred  and  twenty-one  dollars  and  eleven 
cents,  with  interest  at  eight  per  cent,  per  annum  from  eighteenth  of 
April,  1867,  until  paid,  and  all  costs  of  suit. 
Justices  Howell  and  Howe  are  recused  in  this  case. 
Rehearing  refused. 


No.  1384. — Salmon  W.  Hott  v,  Hiram  Bekker  et  al. 

The  lUlnre  of  a  Uttgast  to  place  the  reqoired  internal  revenae  stamps  <m  tho  petltioii  and  affi- 
dATit  in  an  attachment  suit,  under  the  acts  of  Congress  of  1864,  or  to  have  the  documents 
stamped,  as  reqxUred  by  the  ooUector  of  the  district,  trill  work  the  nullity  of  the  pro- 


Ab  attachment  suit,  brought  in  1865,  while  the  internal  reyenue  law  was  in  force,  requiring  stamps 
to  be  placed  on  aU  petitions  and  affldavits  in  any  Judicial  proceeding,  will  be  dismissed  on 
exception,  if  the  amount  of  stamps  required  by  the  act  of  Congress  has  not  been  placed 
on  the  documents  and  pleadings  before  the  flllDg  of  the  suit.  After  suit  has  been  filed  and 
file  process  issued  without  the  stamps  being  affixed,  thej  must  be  placed  there  by  the 
iDstroetlons  of  the  coUector  of  the  district,  under  penslty  of  nullity.  The  placing  them 
am  tbe  documents  by  the  party,  alter  suit  is  filed  and  the  oppovite  party  cited,  will  not  araU. 

APPEAL  from  Fifth  District  Court  of  New  Orleans.    Leaumoni,  J. 
James  C,  Walker^  for  plaintiff  and  appellant.    L,  Madison  Day^ 
Un  defendants  and  appellees. 

Taxiaferro,  J.  This  case  was  before  the  late  Supreme  Court,  in 
I>eeeinber,  1866,  and  was  then  remanded  to  the  court  of  the  first 
instance  for  further  proceedings.  The  suit  was  commenced  by  attach- 
ment. The  defendants  took  a  rule  to  set  aside  the  attachment,  on  the 
ground  that  neither  the  affidavit  nor  the  petition  has  any  such  United 
States  rerenuc  stamp  as  is  required  by  law.  The  rule  was  dismissed, 
and  the  defendants  then  filed  a  peremptory  exception  to  the  attacli- 
ment  and  suit,  on  the  ground  of  nullity  arising  from  failure  by  t))c 
plldn tiff  to  affix  the  required  revenue  stamps  to  the  several  instruments 
requiring  stamps^  according  to  the  revenue  laws.    The  appellate  court 
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overruled  tliis  exception  Avithout  Dreiudice,  and,  as  before  stated, 
remaDded  the  cause. 

Upon  the  opening  of  the  cose  in  the  court  a  qua,  the  defendants 
took  a  rule  upon  the  plaintiff  to  show  cause  why  a  clerical  error  and 
mistake  of  the  clerk,  in  making  out  the  note  of  eTidence,  should  not 
be  coiTccted  ;  the  error  consisting  in  having  stated  that  the  fee  docket 
of  the  court,  embracing  charges  from  twenty-ninth  of  August,  1865, 
to  tenth  of  November  following,  was  introduced  in  evidence.  The 
testimony  introduced  on  tiial  of  the  rule  fully  establishes  tlie  error 
alleged,  and  the  court  ordered  that  portion  of  the  note  of  evidence  to 
be  stricken  out.  Tlie  defendants  then  filed  an  exception  to  the  plain- 
tiff's right  to  maintain  the  suit,  for  the  reason  that  neither  the  orig- 
inal process,  affidavit,  writ  or  petition  in  the  case  was  stamped  withiu 
the  time  prescribed  by  law;  that  the  stamp  now  found  on  the  affidavit 
was  illegally  placed  there  about  seven  days  after  the  issuing  of  tiie 
attachment }  that  no  application  was  made,  according  to  law,  to  the 
collector  of  internal  revenue,  to  have  this  proceeding  rectified  by 
paying  the  fine  incurred,  and  presenting  the  proper  certificate  of  the 
collector  to  that  effect;  but  that  the  said  stamp  is  now  illegally 
attached,  contrary  to  the  statute  in  such  case  made  and  provided. 
The  plaintiff  filed  a  rule  to  show  cause  why  this  exception  of  defend- 
ant should  not  be  withdrawn  by  them,  alleging  the  same  to  be  trivial, 
puerile  and  absurd  on  the  face  of  the  papers,  and  intended  to  defeat 
the  ends  of  justice }  that  the  allegations  contained  in  the  exception  set 
forth  no  reasons  to  retard,  prevent,  defeat  or  dismiss  this  action.  This 
pleading  the  court  deemed  to  be  of  the  nature  of  a  demurrer,  and,  con- 
sequently, as  an  admission  of  the  facts  set  forth  in  the  defendants* 
exception.  Judgment  was  accordingly  rendered  against  the  plaintiff, 
and  he  has  again  appealed. 

This  suit  was  filed  on  the  thirtieth  of  August,   18G5.    The  act  of 
Congress  requiring  certain  stamps  to  be  afiixed  to  legal  documents  vras 
then  in  force.    The  failure  to  afiix  stamps  worked  the  nullity  of  the 
instruments  required  to  be  stamped,  and  imposed  ik  fine  of  fifty  dollars 
upon  the  party  omitting  to  comply  with  the  Jaw  witli  intent  to  evade 
its  provisions.    The  law  provided  that  the  consequence  of  omissiou 
might  be  avoided  by  payment  of  the  fine  and  offering  the  stamp  with 
the  certificate  of  the  collector  of  the  proper  district  that  the  law  Iiatl 
been  complied  with.    A  further  provision  was  made  that  where   it 
appeared  to  the  collector,  by  oath  or  otherwise  to  his  satisfaction,  that 
the  failure  to  attach  the  required  stamps  at  the  proper  time  was  the 
result  of  accident,  mistake,  inadvertance  or  uigent  necessity,  and  not 
with  willful  design  to  defraud  the  United  States  of  the  stamp  daty, 
the  instrument  might,  within  twelve  months  from  the  issuing  of  the 
same,  be  rendered  valid  by  payment  of  the  stamp  duty,  and  have  the 
fine  remitted  by  the  collector. 
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We  think  it  clearly  proved  that  in  this  case  the  proper  stamps  were 
aot  affixed  at  the  required  time,  and  we  think,  therefore,  that  the  nul- 
lity of  the  proceedings  resulted  from  that  failure.  The  suit  was  filed 
00  the  thirtieth  of  August,  I860.  On  the  twenty-eighth  of  October 
foUowing,  the  plaintiff  was  put  upon  his  guard  by  the  filing  of  the 
defendant's  exception  that  bis  process  was  null  by  reason  of  not  being 
stamped  as  required.  Whether  the  omission  was  intentional  or  not,  he 
might  have  cured  the  nullity  within  twelve  mouths  from  the  filing  of  his 
suiL  This  he  did  not  think  proper  to  do,  but  chose  rather  to  rely  upon 
defenses  entirely  unavailing.    The  judgment  should  be  maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  in  both  courts. 


LuDELiNG,  C.  J.  The  constitutionality  of  the  act  of  Congress  rela- 
tive to  stamps  is  not  raised  in  this  case.  I  do  not  deem  it  necessary  to 
pass  upon  the  question.    I  therefore  concur  in  the  decree  rendered. 


Wylt,  J.,  dissenting.  I  can  not  concur  in  the  opinion  of  the  mi\jority 
of  the  court,  as  to  the  effect  of  omitting  to  affix  the  internal  revenue 
stamp  on  the  petition  or  affidavit  for  attachment  in  this  case. 

The  proceeding  was  dismissed  on  th&  peremptory  exception  of  the 
defendant,  that  the  internal  revenue  stamp  was  not  affixed  at  the  time 
the  attacbmeivt  issued,  but  seven  days  thereafter;  that  under  the 
United  States  revenue  acts  of  1864  and  1805,  then  in  force,  the  whole 
proceeding  was  a  nullity. 

I  think  the  acts  of  Congress  referred  to  furnish  no  ground  to  dismiss 
the  suit;    that  these  acts  palpably  violate  the  constitution  of  the 
Cnifed  States ;  that  the  requiring  of  stamps  is  nothing  more  than  levy- 
ing a  license  upon  citizens    for   seeking   relief  at  the  hands  of  the 
State  courts.    If  Congress  has  the  power  to  exact  a  license  for  the 
privilege  of  resorting  to  a  court  of  justice,  it  can  fix  the  amount  of 
sach  license  at  whatever  sum  it  may  see  fit,  and  thus  might  practically 
prohibit  all  applications  to  State  tribunals  by  imposing  an  exorbitant 
iiceose.     It  iivould  place  it  in  the  power  of  Congress  practically  to  close 
the  State  courts.    The  servants  of  tlio  people  would  thus  be  omnipo- 
teot,  although  we  are  taught  to  believe  that  their  powers  are  limited 
in  the  constitution,  and  although  the  tenth  amendment  thereof  declares 
that:  "  The  powers  not  delegated  to  the  United  States  by  the  consti- 
tution, nor  prohibited  by  it  to  tlic  States,  are  reserved  to  the  States 
respectively,  or  to  the  people." 

There  is  no  authority  in  Congress  to  place  this  restriction  upon 
suitors  in  State  courts ;  it  is  not  a  legitimate  source  of  revenue,  and  it 
is  violative  of  the  fundamental  principles  of  free  government. 

I  therefore  feel  constrained  to  dissent  from  the  opinion  rendered  in 
tills  ease. 
Rehearing  refoBCd. 
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No.  1913. — G.  M.  BowDiTcn  v,  Gcouob  Heatio^,  etc. 

Oa  the  thirtieth  day  of  Aajmst.  1859,  the  To-vboct  Association  of  the  City  cf  New  Orlasns 
leased  from  tha  plalnllff  two  con  yar  Js,  with  the  balldin^a  thereon,  and  whurvec,  altoated 
on  the  west  bank  oi  the  U msisaippl  river,  near  its  m  )uth,  for  the  tenoa  of  live  yoaca,  aft  a 
stipulated  rate  of  rent  to  be  pud  annually,  in  advaocp.  The  roi.t  was  paid  pandaaUy  ap 
to  the  thirteenth  oi  August.  1861.  The  civil  war  broka  out  at  or  about  this  time  betweea 
the  United  States  and  the  so-called  Confederate  States.  The-  month  of  the  MissiflSlppt  «•■ 
blockaded  by  the  United  States  uAvy,  and  the  Forts  Jackson  and  fet.  PhlUii,  ou  oppoalie 
sides  of  the  river,  above  the  coaf  y^rda,  were  occupied  and  garrisoned  by  the  insnrgcat 
forces,  which  mUltary  occupation  by  hostile  forces  prevented  the  leasees  ftemusingthe  oaal 
yirda  from  that  date.  The  lessor  brings  this  action  for  the  rent  duo  on  the  remaicdff  oi 
Old  term  of  the  lease.  Held—That  by  the  occupancy  of  the  premises  and  snrroniidingB  of 
the  leased  property  by  the  two  contending  armies,  the  lessees  were  prevented  from  naie]f 
them  ftd  a  ooal  yard  and  depot;  that  this  Interruption  amounted  in  law  to  a  revocation  d 
thu  lea^e  from  that  date,  and  that  no  action  would  lie  to  enforce  the  payment  of  rent  there- 
after.   C.  C.  2667. 

APPEAL  from  Sixth  District  Court,  parish  of  Orleans.    Duplantier,  J. 
J.  8.  Whitaker,  for  plaintiff  and  apoellant.    Hornor  and  Benedict, 
for  defendants  and  appellees. 

LuDELiNG,  C.  J,  On  the  thirtieth  day  of  August,  1859,  the  plaintift 
entered  into  a  contract  with  the  Towboat  Association  of  the  city  ol 
New  Orleans  by  which  he  leased  to  said  association,  for  the  term  ol 
hve  years,  from  thirteenth  of  August,  1859,  two  coal  yards,  witli  the 
buildings  thereon,  and  wharves,  situated  on  the  west  bank  of  the 
Mississippi  river,  at  the  Southwest  Pass,  ior  the  yearly  rent  of  two 
hundred  doUais,  payable  annually  in  advance. 

The  Towboat  Association  paid  the  price  stipulated  up  to  the  thir- 
teenth August,  1861,  but  they  have  refused  to  pay  since  that  date, 
because,  they  allege,  that  tliey  were  prevented  by  the  civil  war  sdiI 
the  blockade  at  the  mouth  of  the  Mississippi  river,  from  occapyiiig 
or  using  the  leased  premises  in  any  way,  and  that  thoao  events 
destroyed  the  lease. 

We  concur  with  the  learned  judge  of  the  district  court  "  that  the 
evidence  clearly  show  that,  owing  to  the  blockade  of  the  mouth  of  the 
^Ilssissippi  river  by  the  United  States  navy,  and  the  occupancy  of  Forts 
Jackson  and  St.  Phillip  by  the  Confederate  authorities,  the  deiendants 
had  not  free  access  to  the  premises  leased  during  the  time  for  whidi 
rent  is  claimed,'*  and  that  *'  this  amounted,  in  law,  to  an  eviction  from 
the  premises,  and  released  them  from  their  obligation  to  jiay  leot  ti^ 
the  plaintiff.    C.  C.  art.  26C7. 

Mr.  Marcad6,  commenting  on  article  1722  of  the  Code  Napol6oo, 
which  is  similar  to  article  2667  of  our  Civil  Code,  (with  the  excepticMi 
that  it  does  not  contain  the  following  clause,  found  in  our  Code,  "or if 
it  be  taken  for  a  purpose  of  public  utility,")  remarks : 

'^  Notre  article  ne  parle  que  de  la  destruction  materielle,  de  la  bo^ 
pression  de  la  chose  meme ;  mais  il  peut  y  avoir,  jMir  force  migeiure 
egalement,  suppression  de  la  jouissance,  impossibility  absolae  om 
momentan^  de  se  servir  do  la  chose,  sans  que  cetto  cboae  soit  iiial36- 
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nellement  atteinte,  et  le  locatairo  pourra  demander  encore,  selon  Ics 
caa,  ou  la  r^siliation  dii  bail,  ou  une  diminution  dii  lojor,  on  la 
cessation  momentan^c  du  paycment  de  ce  lojer. 

"Ainsi  qnand,  on  temps  de  gnerre,  le  locatairo  ost  forc6  de  quitter 
SOD  habitation,  dont  les  troupes  s^emparent ;  si,  en  temps  de  ]}este,  il 
oe  peut  pas  venir  occuper  la  ninisoii  (juMl  a  lou6e  dans  une  ville,  parccf 
que  la  police  sauitaire  I'em pet-he  d'entier,"  etc.,  **  dans  tons  ces  cas  ct 
aotres  analogues,  Ic  preiieur  poiinti,  suivant  les  circonstances,  tantot 
faire  rdsilier  le  bail,  tautot  obtcuir  soit  une  diminution  du  loyer,  soit  liv 
cessation  momeutanee  du  payeinent  de  ce  loyer,"    Vol.  6,  p.  450. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs  of  appeal. 


No.  2552.— Mary  W.  Hknderson  v,  T.  L.  Maxwell,  Sheriff,  et  aL 

An  injunction  will  not  bo  set  aside  for  irregnlarities  in  Uie  bi>nd  or  affidavit,  if  it  ia  maDifeat^ 

from  a  mere  inspection  of  the  record,  tbat  the  plainiiff  woold  be  immediately  entitled  to^ 

another  injunction. 
Extracts  f^om  an  inventory  or  procee  verbal,  when  duly  certifled  by  the  proper  authority,  aro 

admiasib  e  in  eviJouoe,  aud  it  is  uunecestfary  to  introduca  aU  the  mortuary  procoedlngd  of 

a  socovsaioa  to  prove  a  ftct  or  establish  a  date. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Cooley,  J. 
JBentinck  Egan,  for  plaintiff  and  appellee.    Hotnor  dt  Benedict^  for 
defendants  and  appellants. 

LuDELiNG,  C.  J.  The  plaintiff  claiming  to  be  the  owner  of  two  lots 
of  ground,  situated  in  the  city  of  New  Orleans,  enjoined  the  sheriff 
from  aclling  them  under  an  execution  against  Nimms  &  Nixon. 

The  defendant  moved  to  dissolve  the  injunction  on  the  ground  tliat 
the  bond  was  not  signed  by  plaintiff  or  any  one  authorized  to  sign  it,. 
and  that  the  sureties  are  not  solvent.  Subsequently  they  filed  an 
answer,  and  the  case  was  tried  on  the  merits.  It  is  of  no  importance 
now  to  consider  (he  questions  raised  in  the  motion,  for  even  if  the 
allegations  in  the  motion  be  true,  it  is  our  duty  to  decide  the  question 
of  title  to  the  property,  if  the  evidence  in  the  record  will  enable  us  to 
do  it,  notwithstanding  the  defects  in  the  bond.  It  has  been  repeatedly 
decided  that,  when  it  is  manifest  that  the  plaintiff  would  be  entitled 
to  another  injunction,  courts  will  not  set  aside  the  writ  for  irregularities 
in  the  bond  or  affidavit. 

This  view  dispenses  with  the  necessity  to  notice  the  first  bill  of 
ezeeptiona  taken  by  defendant. 

The  second  bill  was  to  the  admission  in  evidence  of  the  copy  of  the 
win  of  Baker  Woodruff;  copy  of  petition  for  probate,  and  order  pro- 
bating the  will ;  extract  from  the  inventory,  etc.  These  documents- 
were  objected  to,  on  the  grounds  that  the  whole  record  of  the  succession 
ahottlcl  bavo  been  offered^  and  not  a  portion  thereof;  that  the  portions 
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offered  were  irrelevant  to  the  issuo ;  tbat  such  eyidence  is  not  the  best 
proof  of  title  to  real  estate,  and  that  it  proves  nothing. 

The  district  court  correctly  overruled  these  objections.  Extracts 
from  inventories  or  from  proces  verbal  of  sales,  when  duly  certified, 
are  admissible  in  evidence.  Fletclier  v,  Dickson,  i  R.  413;  2  An. 
;38G;   14  An.  141. 

It  is  not  necessary  that  all  the  mortuary  proceedings  of  a  succession 
should  be  introduced  to  prove  a  fact  or  a  date,  which  may  bo  shown 
by  a  particular  document.  Such  a  practice  is  abusive,  and  will  not  be 
sanctioned.     1  R.  258 ;  4  R.  201 ;   5  An.  400 ;  6  An.  446. 

The  evidence  shows  that  the  plaintiff  received  t!ie  property  in  con- 
troversy as  a  legatee  under  the  last  will  of  Baker  Woodruff,  and  that 
sbe  has  had  the  possession  of  the  same,  receiving  the  rents  and 
revenues  thereof  for  several  years.  The  testator's  title  to  the  property 
is  clearly  proved. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affiimed,  with  costs  of  appeal. 

Rehearing  refused. 


No.  1877.— D.  J.  Fakrar  et  al.  v.  J.  B.  MicnouD. 

IS!   S58i         A  conation  inter  vivoi  is  ocll  if  it  has  not  been  passed  before  a  notary  pubUc  and  two  vitneaaoi^ 
62    685  c.  C.  1623. 

I  SB    8681  In  an  action  to  enforce  payment  of  a  donation,  given  in  the  form  of  a  written  doenment,  as  In 

I  60J036|  this  case,  in  the  handwriting  of  the  donee,  not  iu  the  form  required  to  gire  it  ▼aiidlly'  aa  ■ 

donation  inter  vivos,  and  the  donee,  as  a  witness  on  the  trial,  is  unable  to  show  any  consid- 
eration for  the  donation,  or  to  explain  how  he  came  in  possession  of  it,  which  was  not  tmtl' 
five  years  after  the  death  of  the  donor.  Held—That  the  donee  could  not  Ttocwr  on  ike 
instrument  as  a  donation  inter  vivos,  because  the  forms  of  law  had  not  been  observed  io 
making  or  accepting  it;  that  it  was  not  good  as  an  ordinary  obligation  or  promise  to  pa^ 
money,  becaase  there  was  no  consideration  shown;  that  the  donoe,  having  testUled  in  hi* 
owu  behalf,  and  not  showing  any  consideration  lor  the  inslrumont,  the  conclusion  f^Uovcd 
tliat  there  was  no  valuable  consideration. 

APPEAL  from  Fourth  District  Court  of  New  Orleans.    Thiard^  J, 
J,  Ad,  Eozier  and  8ouU  dc  Cliarvet^  for  plaintiffs  and  appellants. 
T.  W,  Collens  and  U.  C.  Quillet,  for  defendant  and  appellee. 

WvLr,  J.  The  plaintiffs  have  appealed  from  the  judgment  dis- 
missing their  demand  against  the  defendant,  based  on  the  following 
instrument : 

"New  Orleans,  June  1,  1862. 

'*  Good  for  ten  thnsand  dollars,  payable  five  years  after  my  death. 
One  thousand  dollars  to  D.  J.  Farrar ;  one  thousand  dollars  to  Leopold 
Guichard ;  three  thousand  dollars  to  my  good  friend,  Joseph  Oirod ; 
two  thousand  dollars  to  Camille  Guillet;  two  thousand  dollars  to 
Nelville  Soul^,  and  one  thousand  dollars  to  the  French  Society. 
"Your  servant  and  friend, 

"Ant.  Michoud.^' 
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This  instrument  was  addressed  to  '*  Mr.  Joseph  Glrod,"  or  at  least, 
that  name  is  superscribed  in  apparently  the  same  handwriting. 

The  petitioners  allege  that  said  Antoine  Michoud  died  on  the  twenty- 
second  of  July,  1862,  leaving  a  last  will  and  testament,  in  which  the 
defendant  was  instituted  his  universal  legatee,  and,  as  such,  accepted 
the  succession  unconditionally.  They  pray  for  judgment  against  him 
for  the  amounts  due  them  respectively,  as  mentioned  in  said  instru- 
ment. 

The  defen^  is,  that  the  instrument  sued  on  is  not  genuine ;  if  genuine, 
it  is  not  an  onerous  contract,  but  an  olographic  will. 

From  the  view  we  have  taken  of  the  case,  it  will  not  bo  necessary  to 
pass  on  the  genuineness  of  the  instrument,  concerning  which  the  evi- 
dence is  conflicting  and  unsatisfactory.  We  can  not  regard  the 
instrument  as  a  commutative  contract,  the  evidence  failing  to  disclose 
any  consideration  whatever  therefor,  and  it  not  being  in  the  form  of  a 
negotiable  promissory  note,  which,  for  commercial  reasons,  is  pre- 
sumed to  have  a  valuable  consideration.  Parsons  on  Bills,  175.  Indeed, 
there  is  also  lacking  the  consent  of  the  parties,  or  the  aggregatio  men- 
Hum^  as  it  appears  that  tlie  instrument  was  never  delivered  during  the 
life  of  the  said  Antoine  Michoud,  it  having  come  into  the  hands  of  the 
plaintiffs,  mysteriously,  five  years  after  his  death. 

One  of  the  plaintiffs,  Joseph  Girod,  to  whom  the  document  was 
addressed,  was  called  as  a  witness  to  explain  how  he  came  in  posses- 
sion thereof.  He  says :  ''  I  happened  to  be  at  the  French  Consulate 
in  New  Orleans,  during  the  epidemic  of  1867.  •  •  •  At  one  of 
these  interviews,  Mr.  Trabue  presented  me  the  letter,  *  *  *  in 
which  was  contained  the  document  sued  on.  I  read  the  same  and 
communicated  the  contents  to  Mr.  Trabue  and  to  Mr.  Duquesnay.  I 
can't  tell  who  sent  me  the  document,  because  the  person  who  addressed 
the  envelope  did  not  send  his  name.  The  envelope  contained  only  the 
document,  and  nothing  else.  •  •  •  i  had  never  seen  or  possessed 
the  document  before  then.  I  don't  know  that  Mr.  Guillet  had  any 
knowledge  of  that  document  before  then.  I  can't  say  that  any  of 
the  plaintiffs  bad  any  before  then.  If  Mr.  Miclioud  left  that  sum  to 
me.  it  is  because  he  had  some  good  reason  to  do  it,  inasmuch  as  he 
had  had  enough  to  do  with  me,  and  was  well  aware  that  he  should 
do  it." 

Wlien  the  plaintiffs  testify  in  their  case,  and  are  unable  to  state  any 
consideration  for  the  instrument  sued  on,  we  think  it  fair  to  conclude 
that  there  was  no  valuable  consideration.  The  mysterious  manner  in 
which  the  plaintiffs  received  the  instrument  five  years  after  Michoud's 
death,  leads  us  to  believe  that  it  remained  in  his  possession  at  the 
time  of  his  death,  never  having  been  delivered  to  those  who  now  claim 
its  rightful  possession. 

The  instrument  is  not  good  as  a  donation  inter  vivos,  because  it  has 
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not  tJie  toriu  essentia  for  solemn  acts  of  that  cbaracter ;  and  aho  it 
was  not  accepted  by  the  donees  prior  to  the  death  of  the  donor.  C.  C. 
1453, 1523,  1527 ;  3  R.  80 ;  17  La.  144.  TheplainUfiEs,  however,  contend 
that  the  act  is  not  void  as  a  donation,  because  it  is  clothed  in  the  fono 
of  an  onerous  contract,  and  they  refer  us  to  the  decision  of  Wolf  r. 
Wolf,  12  An.  529,  where  it  was  held  that  a  formal  act  of  sale  made  to 
secure  certain  advances,  although  not  good  as  a  sale,  for  want  of  a 
price,  was  good  as  a  pledge. 

We  think  this  authority  does  not  apply  to  the  case,  the  inatnunent 
sued  on  not  being  a  formal  act  of  sale,  nor  an  ordinary  act  of  any  kind 
evidencing  the  consent  of  the  parties  to  an  onerous  contract. 

It  is  therelore  ordered  that  the  judgment  appealed  from  be  |iffinood, 
with  costs. 

Rehearing  refused. 


No.  2323.— Gerabd  Brandon  v.  Wm.  G.  Hughes.— Stephek  Duncan 
et  al.  Interveners. 

StiimUlioiiB  in  an  Mt  of  nle,  in  Uvot  of  third  pwtlefl,'  ctn  not  bo  invoked  altnr  Qntj  hare  bem 
accepted  by  those  in  whose  iayor  they  hare  been  made,  except  in  ofaea  where  |aat  canaaia 
shown,  snch  as  a  faUure  of  consideration  of  the  contract,  and  the  like. 

In  this  case,  a  sale  of  real  property  waa  made,  for  a  fixed  price,  with  a  stipniatlon  by  the  ^vendsa 
that  he  assumes  all  the  mortgages  existing  on  the  property,  and  the  amount  oC  the  iKKt- 
gages  is  atoye  the  stipulated  price  of  the  purchase,  for  which  difTerenoe  the  yendor  execoled 
hla  promissory  note,  in  favor  of  the  vendee,  and  afterwards,  and  before  payment*  be 
abaconded.  Held— That»  by  the  terma  of  the  oontxact,  this  amount  waa  to  Imvb  bean  paM 
before  the  vendee  became  bound  to  the  mortgage  creditors;  that  the  vendor,  by  abacondiac 
bad  placed  himself  in  default,  and  that,  by  the  failure  of  the  vendor  to  comply  with  the 
conditions  on  which  the  sate  depended,  the  vendee  waa  entitled  to  hava  the  aala  Naetnded, 
and  to  be  discharged  from  any  liability  to  the  mortgage  creditors,  on  account  of  the  pon^ 
chase  of  the  property. 

APPEAL  from  the  Thirteenth  District  Court,  parish  of  Teoaas. 
Hou/fh,  J.  A.  if.  <&  H.  N.  Ogden,  for  plaintiff  and  appellant. 
Farrar  <&  Beeves,  for  interveners,  appellees.  U.  D.  Farrar,  cuiator 
ad  hoc,  for  defendant. 

LuDELiNG;  C.  J.  This  suit  is  brought  to  rescind  a  sale  of  real  estate, 
situated  in  the  parish  of  Tensas. 

On  the  second  day  of  January,  1863,  William  G.  Hughes,  a  resideDt 
of  Louisiana,  sold  to  Gerard  Brandon,  of  Mississippi,  a  plantatioD, 
containing,  in  the  aggregate,  about  seventeen  hundred  and  fltty  acrea, 
with  the  improvements,  etc. 

The  consideration  of  this  sale  was  seventy-five  thousand  dollars. 
At  the  date  of  the  sale,  there  were  mortgages  on  the  property  to  the 
amount  of  $81,479  94,  and  taxes  due  on  the  property  to  the  extent  of 
$808  24,  unpaid ;  all  of  which  the  purchaser  assumed  to  pay,  provided 
the  vendor  would  obligate  himself  to  the  vendee  to  pay  the  difference 
between  the  price  of  the  property  sold  and  the  amount  of  the  niori- 
gages  and  liens  on  the  property,  to  wit:   $7288  2d,  for  which  the 
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vendor  executed  his  note,  in  favor  of  the  vendee,  payable  on  demandr 
and  secured  by  a  mortgage  on  slaves.  Shortly  after  this  sale,  Hugbes^ 
left  this  State,  witliont  paying  the  note  given  by  him  to  his  vender.  ^^  * 

The  creditors,  whose  mortgages  were  assnmed  by  the  vendee,  in  the 
act  of  sale  above  mentioned,  do  not  appear  to  have  had  anything  to 
do  wit]i  the  agreement  aforesaid.  Bnt,  on  the  twenty-sizth  day  of 
December,  1665,  Stephen  Dancan  instituted  a  suit  against  Willi|tm  G. 
Hnghes  and  Gerard  Brandon,  in  aoUdo,  for  $45,000,  with  interest,  which 
sum,  he  alleged,  was  due  by  Hughes,  and  was  secured  by  mortgage  on 
the  property  sold,  as  aforesaid,  and  had  been  assumed  by  Brandon,  aa 
a  part  of  the  purchase  price  of  the  plantatiop. 

Both  defendants  being  absentees,  curators  o^  hoc  were  appointed  ta 
represent  them. 

Others  of  the  creditors  of  Hughes  sued  Brandon,  under  his  assumpsit, 
^  and  attached  all  his  property  situated  in  Tensas  parish,  including  that 
which  was  not  subject  to  tlie  mortgages  against  Hughes. 

On  the  sixteenth  day  of  March,  1866,  Brandon  instituted  this  suit, 
for  the  rescission  of  the  sale,  upon  the  ground  that,  fu»  a  commutative 
contract,  it  was  liable  to  rescission  upon  the  failure  of  Hnghes  to  pay 
the  sum  of  $7288  18,  as  agreed  upon  at  the  time  of  the  sale;  that,  by 
the  terms  of  the  contract,  this  amount  was  to  have  been  paid  beloro 
Brandon  became  bound,  being  in  the  nature  of  a  condition  precedent 
to  the  obligation  of  the  purchaser.  The  petitioner  averred  that  Hughes 
had  absconded  from  the  State,  thereby  placing  himself  in  default,  by 
his  own  act,  and  that  the  slaves,  on  whom  a  mortgage  had  been  given 
to  secure  his  obligation,  had  been  emaacipated  by  the  Government > 
and  that  the  largest  mortgage  creditor  of  Hughes  had  commenced  pro- 
ceedings against  the  property,  although  the  sum  of  $7488  18  had  not 
been  paid  to  petitioner.  He  prayed  that  the  sale  should  be  rescinded, 
and  that  ho  should  be  discharged  from  all  personal  liability. 

To  the  suits  against  him,  he  answered,  denied  that  he  ever  contracted 
with  any  of  the  plaintiffs,  creditors  of  Hughes,  or  had  dealings  of  any 
sort  with  them.  He  denied  that  they  had  any  claim,  in  law  or  equity, 
against  him,  arising  out  of  his  contract  with  Hughes,  and  set  up  against 
(hem  the  various  grounds  for  rescission  of  the  sale  stated  above,  and 
he  prayed  that  their  demands  against  him  be  rejected. 

On  the  twenty-seventh  of  June,  1867,  three  of  the  mortgage  creditors 
of  Hughes^-^ohn  Watt  &  Co.,  T.  H.  &  J.  M.  Allen  &  Co.,  and  D.  R. 
Carroll  &  Co.,  and  T.  J.  Hays — filed  an  intervention  in  the  suit  of  Bran- 
don V.  Hughes,  and  asked  that  the  claim  of  Brandon  lor  a  rescission  of 
the  sale  be  refused,  on  the  grounds,  principally,  tliat  they  had  been 
lulled  into  security  by  the  assumptsit  of  Brandon,  and  had  therefore 
not  interfered  with  Hughes,  when  he  removed  his  personal  efifects  and 
slaves  out  of  the  State. 

On  the  eleventh  of  November,  1868|  about  fifteen  months  after  filing; 
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their  intervention,  the  creditors  aforesaid  filed  a  supplemental  petition 
of  intervention,  and  joined  in  a  release  to  Brandon,  in  the  nature  of  a 
remittitur  of  his  assamptsit  to  them,  to  the  extent  of  $7288  24,  the 
amount  of  Hughes'  note  to  Brandon,  with  interest  from  the  date  of  the 
note. 

These  suits  were  consolidated  and  tried,  and  there  was  judgment 
annulling  the  sale  between  Brandon  &  Hughes,  and  judgment  in  faTor 
of  all  the  creditors  aforesaid,  except  Hays,  against  Brandon,  for  the 
amount  of  their  respective  claims,  subject  to  credits  for  the  amoonts 
remitted  by  each. 

The  plaintiff,  Brandon,  has  appealed. 

The  creditors  and  interveners  rely  on  article  35  of  the  Code  of  Prac- 
tice, and  articles  1884  and  1896  of  the  Civil  Code,  to  sustain  them  in 
their  position,  that,  having  accepted  a  stipulation  made  for  their  benefit, 
in  a  contract  to  which  they  were  not  parties,  it  can  not  be  revoked 
without  their  consent.  The  authorities,  cited  by  them,  go  to  establish 
tlmt  stipulations  in  iavor  of  third  persons  can  not  be  revoked,  after 
they  have  been  accepted  by  those  in  whose  favor  they  were  made,  and 
that  such  third  persons  may  sue  to  recover  the  thing  stipulated  in  their 
favor.  5  La.  316,  Pemberton  v.  Zachario  et  al. ;  Mitchell  v.  Coolej, 
•5  Rob.  243. 

But  we  do  not  understand  the  Code,  or  the  decisions  cited,  to  go 
further  than  to  declare  that  sucli  stipulations  became  obligatory  by 
4icceptance,  and  that  they  can  not  be  revoked  without  just  cause.  It 
certainly  can  not  be  intended  that  a  stipulation,  in  favor  of  third 
persons,  shall  be  obligatory — ^tVreroca&^e— notwithstanding  the  failure 
•ot  the  consideration  of  the  contract ;  as,  for  example,  if  the  property 
sold  had  not  belonged  to  the  vendor,  and  the  purchaser  was  evicted 
fVom  it.  '*  An  obligatiot^*  without  a  cause,  etc.,  can  have  no  effect.^ 
€.  C.  1887. 

But  is  it  strictly  true  that  the  contract  between  Hnghes  and  Brandon 
contained  a  stipulation  pour  autruif  The  assumption  of  the  debts  of 
Hughes,  to  the  extent  of  $75,000,  by  Brandon,  was  for  the  benefit  of 
nuglics,  the  vendor^  and  it  was  the  price  of  the  property  bought. 

Pothier  says :  ''Ce  n^est  pas  stipuler  pour  un  autre,  que  de  dire  qae 
la  chose  on  la  somme  que  je  stipule  sera  delivr^e  ou  pay^e  k  nn  tiers 
design6  par  la  convention.  Par  exemple,  si  par  le  contrat  je  vons 
vends  un  tel  heritage  pour  la  somme  de  millo  Hvres,  que  vous  payerez 
s\  Pierre,  je  ne  stipule  point  pour  un  autre  ;  c'est  pour  moi  et  non  poor 
Pierre  que  je  stipule  cctte  somme  do  mille  livrcs :  Pierre  n^est  dans 
la  convention  que  comme  une  pcrsonne  &  qui  je  donne  pouvoir  de  la 
jccevoir  pour  moi  et  on  mon  nom.*'    Obligations  No.  57. 

The  creditors  and  interveners  can  not  pretend  to  have  acquired 
greater  rights  than  Hughes  himself  had;  and  the  payments  which 
nvere  to  be  made  to  them,  in  discharge  of  Hughes'  debts,  depended  on 
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liis  ezocuting  his  obligations,  according  to  the  terms  of  the  contract. 
C.  C,  article  2041;  2  R.  526^  0  An.  194;  Union  Bank  i?.  Bowman,  6 
Rob.  246. 

llughea  was  under  obligation  to  remove  the  incumbrances  on  the 
property,  beyond  $75,000;  and,  to  insure  the  performance  of  this,  he 
gave  his  note,  and  a  mortgage  on  slaves,  then  owned  by  him.  He  did 
not  pay  his  note,  and  he  removed  the  mortgaged  property  out  of  the 
«State.  This  was  an  active  violation  of  his  contract.  The  evidence 
shows,  further,  that  he  failed  to  pay  the  note  when  demand  thereof 
ivas  made,  and  that  Stephen  Duncan  had  taken  proceedings  to  foreclose 
the  mortgage  which  he  held,  for  upwards  of  $45,000,  against  the  said 
XHToperty  bought  by  Brandon. 

Under  these  circumstances,  we  think  Hughes  was  in  default,  and 
that  Brandon  had  a  right  to  have  the  sale  rescinded,  for  the  non-fulfill- 
ment of  the  condition,  upon  which  the  sale  depended.  2  An.  475; 
S  M.  244,  249. 

The  offsr,  made  long  after  the  institution  of  this  suit,  by  the  cred- 
itors of  Hughes,  to  remit  a  proportion  of  their  claims,  to  equal  the 
amount  of  the  incumbrances  on  the  property,  beyond  the  price,  came 
too  late,  even  if  it  could  be  regarded  as  a  compliance  with  the  oblisra- 
tion  of  Hughes. 

It  is  therefore  ordered  and  ac^udged  that  the  judgment  of  the  district 
court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of 
Gerard  Brandon,  rescinding  the  sale  of  the  property  from  William  G. 
Hughes  to  Gerard  Brandon,  described  in  the  act  passed  before  Franklin 
M.  Baker,  recorder  of  the  parish  of  Tensas,  State  of  Louisiana,  on  the 
second  day  of  January,  1863.  It  is  further  adjudged  and  decreed  that 
there  be  judgment  in  favor  of  said  Gerard  Brandon,  against  the 
lilaintiffs,  in  the  attachment  suits  against  hiip,  rejecting  their  demands, 
with  costs  in  both  courts. 

Rehearing  refused. 


No.  1981. — A.  Levi  &  Co.  v.  Wolf  Silverstein. 

In  an  action  to  recover  the  value  of  a  lot  of  cotton  from  the  defendants,  who,  it  la  alleged,  had 
n  on  storage,  and  &iled  to  deliver  when  demanded,  the  evidence  showed  that  the  chdmanti 
were  not,  and  never  had  been,  the  owners  thereof.  Held— That  not  being  owu'srs  they 
could  not  recover  the  value  on  account  of  non-d^very.  That  to  enable  them  to  reoovor 
under  this  aUegation,  they  must  estab'ish  title  to  the  cotton  by  e^  idenco.  Ijtiganta  must 
bo  held  to  the  isauea  presented  by  their  pleadings. 

APPEAL  from  Fourth  District  Court,  parish  of  Orleans.     Th^ard,  J. 
Bacej  Foster  &  E,  T.  Merrick,  for  plaintiffs  and  appellants.     It.  dc 
H,  Marr,  for  defendant  and  appellee. 

LuPELiKQ,  C.  J.  The  petition  of  the  plaintiff  alleges  •*  that  Wolf 
SilTerstein  is  indebted  to  them  in  tlie  sum  of  twenty-five  thousand 
dollars  for  tliis,  to  wit :  That  on  the  fourth  day  of  January,  1862.  and 
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on  diven  other  days  np  to  and  including  the  thirty-first  day  of  Mareh^ 
IQGSiy  said  Wolf  Silversteia  received  from  yonr  petitioners,  at  his 
warehouse  at  Tangipahoa,  in  this  State,  two  hundred  and  twenty-two 
bales  of  cotton,  averaging  over  four  hundred  pounds  each,  in  various 
lots  and  parcels,  and  gave  his  receipts  therefor,  and  thereby  promised 
to  hold  said  cotton  subject  to  the  order  of  petitioners,  and  to  ship  it  to- 
them  at  such  time  as  they  might  order  it  to  be  forwarded,  all  of  which 
will  the  more  and  at  large  appear  by  reference  to  ten  receipts  num- 
bered from  one  to  ten,  and  made  a  part  hereof.^  They  further  alleged 
that  they  had  often  requested  defendant  to  ship  the  cotton,  and  that 
'<  on  the  seventh  day  of  June,  1866,  the^*^  demanded,  in  writiog,  the 
said  cotton,  and  that  the  same  be  shipped  to  them  in  accordance  with 
the  tenor  of  said  receipts."  They  pray  for  judgment  against  the 
defendant  for  twenty-five  thousand  dollars,  with  interests  and  costs. 

The  defendant  filed  an  affidavit,  sotting  forth  the  facts,  that  on  the 
fourth  day  of  January,  1862,  the  plaintiffs  and  he  entered  into  a 
written  contract;  that  it  was  m p. de  in  duplicate ;  that  he  has  lost  or 
mislaid  his  copy,  and  that  the  other  is  in  the  possession  of  the  plaintiffs, 
etc.  He  prays  oyer  of  the  written  contract,  and  of  the  account 
current  of  the  plaintiffs  with  him. 

On  the  production  of  the  documents  called  for,  the  defendant  filed 
nn  exception  to  the  plaintiffs*  action,  on  the  ground  that  the  plaintiffs 
sue  lor  the  value  of  sundry  bales  of  cotton,  which  they  claim  as 
owners,  nnd  which  they  profess  to  have  delivered  to  defendant  on 
storage  for  their  account,  and  that  it  appears  from  an  inspection  of  the 
agreement  that  they  were  not  the  owners  thereof,  but  that  the  cotton 
was  the  property  of  defendant,  and  that  Levi  &  Co.  liave  no  right  or 
cause  of  action  against  defendant,  except  for  such  advances  as  they 
may  liave  made  to  defendant,  with  respect  to  which  no  issue  is  tendered 
to  him  in  the  petition,  and  he  has  no  opportunity  in  the  present  action 
to  plead  or  to  make  any  issue.  He  prays  that  the  suit  be  dismissed,  etc 

Then  proceeding  to  answer,  he  denied  all  the  allegations  of  the  peti- 
tion. He  alleged  that  plaintiffs  did  not  advance  the  money  agreed  to 
be  advanced  by  the  written  contract;  that  some  Confederate  treasury 
notes  were  given  in  lieu  of  the  money,  which  should  have  been 
furnished,  and  that  merchandise,  to  the  amount  of  about  four  hundred 
dollars,  were  furnished  under  said  agreement,  but  that  he  paid  the 
plaintiffs  six  hundred  and  sixty  dollars  in  1865,  which  exceeded  the 
sum  due  by  him  to  them,  etc. 

He  further  pleads  the  prescription  of  three  years  against  the  items 
advanced. 

The  exception  and  merits  were  tried  together.  There  was  judgment 
in  favor  of  the  defendant  on  his  exception,  and  the  suit  was  dismissed. 

The  plaintiffs  have  appealed. 
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A  careful  examination  of  this  ease  BAtisfies  ns  that  the  action  is  for 
tlio  value  of  the  cotton,  which  the  plaintiffs  claimed  as  theirs. 

The  evidence  is  eonclusivo  that  tlie  cotton  did  not  belong  to  the 
plaintiffs.  In  the  oral  argument,  as  well  as  in  the  briefs  on  file,  the 
plaintiff^  contend  that  this  is  a  suit  for  damages,  resulting  from  a 
breacli  ot  the  contract.  Nothing  of  the  kind  is  set  forth  in  tlie  plead- 
ings; r.nd  litigants  must  bo  held  to  the  issue  presented  by  their 
j>leadiugs.  ^ 

It  is  therefoie  ordered  and  adjudged  that  the  judgment  of  the  district 
<.*ourt  be  affirmed,  with  costs  of  appeal. 


No.  2471. — State,  ex  rel.  S.  N.  Buubank,   Treasurer  Metropolitan 
Police  Board,  v.  Antoine  Dubuclet,  State  Treasurer. 

Wbere  the  Board  of  Uotropolitan  ToUce  has  iakoQ  an  appeal  from  a  Judgment  rendered  in  an 

action  commenced  by  thoir  treasurer,  a  motion  by  the  Jattor  to  dismiss  the  appeal  wiU  not 

be  listened  ta 
In  an  action  thus  commenced  by  thetreasurar.  the  board  hai  a  right  to  intervene  for  the  purpose 

of  showing  that  the  action  was  oomoienced  without  its  approval,  or  in  contravention  of  its 

orders. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Gooley,  J. 
J.  Hatckina  and  J.  B.  Hmeard,  for  plaintiff  and  appellee.  A. 
Voorhies^  for  defendant  and  appellee.  E,  Filleul,  for  Board  of  Metro- 
politan Police,  appellant. 

Howe,  J.  The  Board  of  Metropolitan  Police  have  appealed  from  a 
judgment  rendered  herein  in  favor  of  relator,  their  treasurer,  and 
against  the  respondent,  tlie  State  Treasurer,  and  %y]nch  directs  the 
i.ittcr  to  pay  over  to  the  former  the  sum  of  $596,790  47,  '*  on  account 
oi  the  amount  coming  to  the  Board  of  Metropolitan  Police,  as  a  part  of 
the  appoitionmont  of  tiie  city  of  New  Orleans,  as  provided  by  law." 

The  appellants  complain  that  thoir  treasurer,  Burbank,  commenced 
the  proceedings  in  violation  of  their  orders,  and  without  authority  to 
stand  in  judgment;  that  they  sought  to  come  into  the  case  by  inter- 
vention and  show  this  fact,  but  the  judge  refused  to  permit  them  so  to 
do  j  to  which  refusal  they  excepted.  The  judgment  having  been  given 
as  above  stated,  they  took  this  appeal. 

The  relator,  Bnrbauk,  moves  to  dismiss  the  appeal  thus  taken  by 
the  board,  on  various  grounds.  We  do  not  feel  inclined,  in  the  view 
we  have  taken  of  the  case,  to  consider  his  motion,  except  to  say,  that 
as  financial  officer  of  the  board,  he  has  no  right,  on  technical  grounds, 
to  attempt  to  dismiss  the  appeal  taken  by  his  principal.  He  brought 
this  suit  in  his  representative  capacity,  and  it  would  be  strange  indeed 
if  he  should  be  permitted  to  expel  from  this  court  the  parties  wheni  he 
represents. 

The  respondent,  Dubuclet,  has  also  moved  to  dismiss  the  appeal,  on 
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the  ground  tliat  the  jndgment  lias  been  acquiesced  in,  or  executed.. 
We  find  no  evidence  to  support  this  allegation. 

Upon  the  merits  of  the  case  we  think  the  court  a  qua  erred  iu 
refusing  to  permit  tlie  board  to  come  in  and  show,  as  they  offered  to. 
do,  that  the  relator,  Burbank,  was  proceeding,  in  violation  of  their 
wishes  and  orders.  Whatever  may  be  thought  of  the  general  right  of 
intervention  in  a  summary  action,  it  seems  a  self  evident  proposition 
that  where  a  proceeding  is  ^mmenced  by  one  who  alleges  that  he  is 
acting  in  a  representative  capacity,  the  party  he  claims  to  represent 
ought  to  be  listened  to  when  alleging  that  the  proceeding  is  not  only 
unauthorized,  but  contrary,  to  a  x>ositivo  prohibition.  For  these 
reasons  we  think  the  cause  should  be  remanded  tliat  the  board  may  be 
heard  upon  the  issues  raised  by  their  x>etition. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  the  cause  remanded  to  be  proceeded  with  according 
to  law,  and  that  appellees  pay  the  costs  of  appeal. 

Rehearing  refused. 


No.  2700.— Succession  of  R.  D.  Day — ^Opposition  of  universal  legatee- 
to  exccutor^s  account. 

Attorneys  employed  by  the  executor  to  attend  to  the  litigaUona  iu  which  the  eatate  la,  or  may 
be  involved,  are  entiUed  to  a  fldr  and  liberal  compensation  for  their  aerriooa. 

The  executor  of  an  estate  ia  only  enUUed  to  charge  two  and  one-half  per  cent  commiaaiona  on 
the  property  that  actually  comes  Into  hla  possession  to  be  administered  npon.  He  ia  not 
entitled  to  commissions  on  all  the  property  which  fblla  into  the  posaersion  of  the  legatee, 
unl«8s  it  is  shown  that  it  flrat  passed  through  hia  hands  as  executor. 

APPEAL  from  the  Parish  Court  of  East  Baton  Rouge.  G.  Hit.  Hustedy 
Parish  Judge..  Andrew  8.  JTcrron  and  John  W,  Burgess,  for  execu- 
tor and  appellant.  Samuel  P.  G reeves,  for  Mrs.  Day,  opponent  and 
appellee. 

TalIxVferro,  J.  This  controversy  is  confined  to  the  question  as  to 
the  amount  of  commissions  the  executor  is  entitled  to,  and  the  amount 
of  fees  that  should  bo  paid  to  the  attorneys  employed  by  him  in  the 
affairs  of  the  estate. 

The  judgment  appealed  from  by  the  executor,  awarded  him  two  and 
u  half  psr  cent,  on  $4044— the  sum  of  six  hundred  dollars  to  tlie 
attorneys  employed  by  the  executor,  and  three  hundred  and  sixty- 
seven  dollars  to  the  executor  as  attorneys'  fees  for  services  rendered 
the  testator  in  his  lifetime. 

R.  D.  Day  died  in  the  autumn  of  1869,  in  the  parish  of  East  Baton 
Rouge,  leaving  a  succession,  estimated  by  appraisements  to  -be  worth 
eighty  thousand  dollars.  The  debts  were  very  inconsiderable  com- 
pared with  the  value  of  the  estate.  This  succession,  it  seems,  was 
altogether  oommanity  property.    The  decedent  left  no  heirs  in  the 
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descending  line.  His  father  snrvived  him.  He  left;  a  will  bj  which 
he  instituted  his  widow  universal  legatee  of  his  estate,  and  named  B. 
£•  Chaney,  executor. 

The  father  claimed  the  portion  of  the  estate  accorded  to  him  as  a 
forced  lieir.  Some  controversy  arose  out  of  this  claim  of  a  portion  of 
the  testator's  estate,  but  it  was  of  short  duration.  The  matter  was 
amicably  adjusted  by  a  settlement  and  payment  of  his  legitime,  and 
the  executor  filed  an  account.  It  was  opposed  by  Mrs.  Day,  the 
universal  legatee,  on  the  ground  that  the  executor,  himself  an  attorney 
at  law,  had  needlessly  engaged  the  services  of  other  attorneys,  and 
that  he  had  done  so  against  her  expressed  wishes  on  the  subject, 
having  been  informed  by  her  that  she  had  employed  an  attorney  who 
was  recommended  by  the  testator,  and  whom,  on  his  dying  bed,  he 
requested  should  be  employed.  She  offered  the  amount  claimed  by 
him  as  commissions  and  also  his  charge  for  attorney's  fees. 

As  apx>ellee  in  this  court  she  prays  that  the  judgment  of  the  lower 
court  be  amended  so  as  to  reject  the  claims  for  attorney's  fees. 

A  charge  of  one  thousand  dollars  was  made  for  the  fees  of  the 
attorneys  employed  by  the  executor,  and  the  executor  claims  commis- 
sions upon  the  whole  amount  going  to  the  legatee  by  the  will,  and 
four  hundred  dollars  for  professional  services,  as  attorney,  rendered  the 
testator  in  his  lifetime. 

An  inspection  of  the  record  enables  us  to  see  that  the  litigation 
involved  in  the  settlement  of  this  succession  was  neither  difficult  nor 
long  protracted.  We  do  not  discover  the  necessity  which  required 
additional  counsel,  and  must  regard  the  complaint  of  the  opponent,  in 
this  respect,  as  not  without  reason.  In  tlie  exercise  of  a  sound  discre- 
tion,  the  executor  should  have  avoided,  as  far  as  possible,  the  accumu- 
lation of  charges  against  the  estate.  The  attorneys  employed  are 
prominent  in  the  profession.  They  did  render  services,  and  they  should 
be  compensated.  Under  the  circumstances,  however,  we  think  that 
the  amount  allowed  them  by  the  parish  judge  may  be  considered 
liberal,  and  we  are  not  inclined  to  enlarge  or  reduce  it. 

Seizin  of  the  estate  was  not  granted  by  the  will  to  the  executor,  and 
he  had  at  no  time  a  general  possession  of  it.  Ho  contends  for  com- 
missions on  all  that  part  of  the  testator's  succession  which  went  into 
the  hands  of  the  universal  legatee.  Article  1G77  of  the  Civil  Code 
prescribes  that,  '*  if  the  executor  has  not  h:ul  a  general  seizin,  his 
commission  shall  only  be  on  the  estimated  valnei  of  the  object  which 
he  has  had  in  his  possession,  and  on  the  sums  put  into  his  hands  for 
the  purpose  of  paying  the  legacies  and  other  charges  of  the  will." 

In  this  case  the  amount  administered  or  which  passed  through  his 
hands,  and  that  by  fiction  of  law,  in  the  acyustment  of  the  debts  of 
the  estate,  seems  to  have  been  fixed  by  the  parish  judge  at  $4044,  and 
on  this  sum  his  commission  of  two  and  a  half  per  cent,  was  allowed* 
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We  see  no  errot  ih  this.  The  redaction  of  the  ezeoiitot*8  fee,  as 
attorney  in  a  certain  case,  for  the  testator  before  his  decease,  making 
it  fifty  dollars  instead  of  one  hundred  dollars,  we  do  not  eee  requires 
alteration. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  o\ 
the  parish  court  be  affirmed,  vnth  costs  in  both  courts. 
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11120    881  Estoppels  are  not  fevored  In  law,  for  the  object  of  the  adminifttratton  of  Jnatloe  is  to  disoorcr 
_     aM~  '^^  apply  the  ttnth ;  bat  there  may  be  eases  in  wblch  courts  are  bound  to  say  to  a  Utlgiot 
]^     805  that  he  has,  to  Us  own  advantage  or  to  the  injury  of  his  adversary,  asserted  Judleially  whit 
'  is  fUse,  and  that,  having  done  so,  he  must  be  lorever  forbidden  to  unfold  for  hia  own  ben- 
efit the  truth  of  the  matter. 
This  being  an  action  to  annul,  for  want  of  oitAtlon,  a  Judgment  of  the  fifth  District  Oouzt;  aod 
it  appearing  thxt,  before  ita  insUtutioo,  the  plaintiifs  had  defeated,  in  the  Third  District 
Court,  a  large  claim  of  the  defendant,  by  the  objection  that  there  was  then  pending  in  the 
FUlh  District  Court  a  suit  against  them  for  the  same  demand,  by  the  same  party  (being  the 
same  suit  in  which  the  Judgment  sought  to  be  annulled  was  rendered):  Held—That  thu 
Amounted  to  an  assertion  that  they  had  been  citel  ia  the  Fifth  District  Court,  an  asiertioo 
made  to  their  own  benefit  and  the  ii^ury  of  the  opposite  party,  and  they  could  net  afterwar^ln 
be  heard  to  say,  or  permitted  to  prove,  that  tl)l9  assertion  was  Iklse. 
It  is  not  intended  herela  to  decide  that  the  estoppel  can  supply  the  want  of  citation ;  but  meiviy 

that  It  prevents  the  plaintiifs  in  this  case  firom  showing  that  such  a  want  exista. 
The  insuflkoiency  of  the  evl  icnoe  on  which  a  Judgment  is  tendered  is  not  a  ground  of  nullfty. 
but  is  to  be  exposed  by  sppeal. 

APPEAL  from  Fifth  District  Court  of  New  Orleans.    Leaumonty  J 
c7b7m  McKee,  for  plaintiffs  and  appellants.    E,  C.  Mix  and  8emme» 
df  Motif  for  defendant  and  appelle. 

Howe,  J.  In  January,  18G6,  J.  S.  and  E.  A.  Abbot  institut^^d  a  suit 
in  the  Third  District  Court  of  New  Orleans,  against  Frank  Bor^c, 
upon  notes  made  by  J.  L.  Wilbur  and  Borge,  to  the  amount  of  $:i20(). 

In  May,  1866,  the  defendant,  Borge,  filed  his  answer  and  rvcouTcn- 
tional  demand  for  $23,383  64. 

In  September,  1866,  J.  L.  Wilbur,  as  syndic  of  his  creditors,  and  oi 
the  creditors  of  Wilbur  &  Borge,  intervened  in  the  suit,  and  adopted 
the  answer  and  reconven tional  demand,  the  latter  growing  out  of 
alleged  transactions  between  plaintiffs  and  the  firm  of  Wilbur  & 
Borge. 

In  December,  1866,  J.  L.  Wilbur,  as  syndic,  commenced  a  strit  in 
the  Fifth  District  Court  of  Now  Orleans,  against  the  Abbots,  ff>r  the 
same  cause  of  action  as  that  alleged  in  the  reconventional  demand  in 
the  Third  District  Court.  The  sheriff  made  a  return  upon  the  eitatioa 
of  personal  service  upon  one  of  the  Abbots,  and  judgment  by  deflMiIt 
was  made  final  against  them,  and  in  favor  of  the  syndic,  on  the  twenty- 
fourth  of  January,  1867,  for  $1^3,383  64. 

On  the  twenty-fifth  of  February,  1867,  the  case  ot  ADtx>t  v.  jtfofge, 
in  the  Third  District  Court,  came  on  for  trial,  and,  as  part  of  their 
evidence,  the  plaintiffs  offered  the  record  in  the  suit  of  Wiltar  v. 
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Abbot  in  the  Fifth  DiBtrict  Court,  and  then,  when  the  defendant, 
Borge,  and  the  intervenor,  Wilbur,  undertook  to  prove  their  reconven- 
tional  demand,  the  attorney  for  the  Abbots  objected  to  any  evidence 
being  received,  on  the  ground  ^'  that  the  said  suit,  in  which  judgment 
had  been  rendered  in  said  Fifth  District  Court,  was  for  identically  the 
same  cause  of  action  as  that  set  forth  in  the  reconventional  demand, 
and  that  said  suit  was  lis  pendenaJ'^  Counsel  for  Wilbur  &  Borge 
having  admitted  the  cause  of  action  in  the  Fifth  District  Court  and 
that  set  up  in  reconvention  to  be  the  same,  the  court  sustained  the 
objection  to  going  into  the  trial  of  the  reconventional  demand,  on  the 
ground  of  lis  pendens,  and  refused  to  allow  any  evidence  thereof,  giving 
judgment  in  favor  of  plaintiffs,  and  dismissing  the  reconventionai 
demand.    This  judgment  was  signed  March  7,  1867. 

On  the  twenty-ninth  of  April,  1867,  the  suit  now  before  ns  was 
instituted  by  the  Abbots  for  the  purpose  of  annulling  the  judgment 
above  mentioned,  obtained  by  default  in  the  Fifth  District  Court  in 
favor  of  Wilbur,  syndic,  on  the  ground  chiefly  of  want  of  citation,  it 
being  alleged  that  the  Mr.  Abbot  who  was  served  by  the  sheriff,  in 
New  Orleans,  was  not  one  of  plaintiff's  firm,  but  a  relative,  who  hap- 
pened to  be  passing  through  the  city. 

To  this  defendant  answered  by  a  gencRal  denial,  and  by  the  further 
plea  that  the  plaintiffs  had  judicially  admitted  that  they  were  properly 
cited  in  the  suit,  and  were  estopped  to  deny  citation,  and  recited  the 
proceedings  in  the  Third  District  Court,  which  we  have  detailed  above. 

The  court  a  qua  sustained  this  plea  of  estoppel,  and  dismissed  the 
suit  of  nullity,' and  the  plaintiffs  have  appealed. 

Estoppels  are  not  favored  in  law,  for  the  object  of  the  administration 
of  justice  is  to  discover  and  apply  the  truth.  But  there  may  be  cases 
in  which  courts  are  bound  to  say  to  a  litigant  that  he  has,  to  his  own 
advantage  or  the  injury  of  his  adversary,  asserted  judicially  what  is 
false ;  and  that,  having  done  so,  he  must  be  forever  forbidden  to  unfold 
for  his  own  benefit  the  truth  ot  the  matter. 

In  the  case  of  Philadelphia  Railroad  Company  v,  Howard,  13  Howard, 
335,  it  seemed  that  an  acti6n  of  assumpsit  had  been  instituted  in  Cecil 
county  court,  Maryland,  against  the  railroad  company,  and,  in  the  pro- 
gress of  the  trial,  the  company  produced  in  court,  and  relied  on,  an 
instrument,  as  a  sealed  instrument,  and  on  that  ground  defeated  the 
action  of  the  plaintiff;  since,  in  the  common  law  practice  covenant,  and 
not  assumpsit,  is  the  proper  form  of  action  on  a  sealed  instrument. 

The  plaintiff  subsequently  brought  an  action  against  the  company  in 
the  United  States  Circuit  Court,  at  BaUimore,  and  offered  in  evidence 
the  writing,  as  a  sealed  instrument.  The  defendant,  on  the  plea  of 
nan  est  factum^  objected  to  the  introduction  of  the  instrument  m 
evidence,  on  the  ground  that  it  was  not  properly  sealed.  The  plaintiff 
contended  tliat  the  defendant  could  not  be  permitted  to  deny  the 
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validity  of  the  sealing,  because  such  a  defense  would  impute  to  the 
defendants  themselves  a  fraud  upon  the  administration  of  justioe  m 
Cecil  county  court,  they  having  declared,  in  Cecil  county  oourt,  that  it 
was  a  sealed  instrument. 

These  views  of  the  plaintiff  were  sustained  by  the  Supreme  Court  of 
the  United  States,  which  decided  that  the  eom]mny  was  estopped,  by 
its  own  conduct  in  the  county  court,  from  proving  the  reverse  of  what 
it  had  there  maintained ;  and  the  principle  was  enunciated  that  where 
a  party  asserts  what  he  knows  to  be  false,  or  does  not  know  to  be  true,, 
to  another^s  loss,  or  to  his  own  gain,  he  is  guilty  of  a  fraud — a  fraud  in 
fact,  if  he  knew  it  to  be  faldc;  a  fraud  in  law,  if  he  does  not  know  h 
to  be  true.  Tiiat  it  woald  not  mitigate  the  fraud  if  the  false  assertion 
were  made  in  a  court  of  justice,  and  a  suit  defeated  thereby ;  and  that 
the  defendant  could  not  bo  heard  to  say  that  what  was  asserted  on  the 
former  trial  was  false,  even  if  the  assertion  was  made  by  mistake. 
**  If  it  was  a  mistake,  of  which  there  is  no  evidence,  it  was  one  made 
by  the  defendants,  of  which  they  took  the  benefit,  and  the  plaintiff  the 
loss,  and  it  is  too  late  to  correct  it  now.'* 

The  principle  here  so  forcibly  illustrated  has  been  often  sanctioned 
by  this  court  in  different  forms.  See  Freeman  v.  Savage,  2  An.  fSS3 ; 
Crudley  v,  Connor,  4  An.  416;  Denton  v.  Erwin,  5  An.  22;  Dcvallr. 
Watterson,  18  An.  136. 

We  have  not  been  referred  to  any  decision  wliere  the  doctrine  of 
estoppel  has  been  appUed  to  prevent  an  inquiry  into  the  fact  of  cita- 
tion, as  in  this  case,  but  we  see  no  objection,  on  principle,  to  making 
such  an  application,  in  a  clear  case,  in  the  interest  of  a  pure  and  propoi- 
administration  of  justice.  The  estoppel  does  not  supply  the  want  of 
citation;  it  prevents  the  plaintiffs  from  showing  that  such  a  want 
exists.  So,  in  the  case  of  Philadelphia  Railroad  Company  r.  Howard^ 
the  estoppel  did  not  supply  a  seal  to  the  instrument,  it  merely  pre- 
vented the  railroad  company  from  showing  there  was  no  seal.  So  in 
the  case  of  Freeman  v.  Savage,  the  estoppel  did  not  pay  the  note,  it 
merely  prevented  the  iMtrty  from  showing  it  was  not  paid.  So  in  Devall 
V,  Watterson,  the  estoppel  did  not  change  one  whit  the  real  relation  of 
the  parties,  or  the  facts  of  the  case,  but  mei^ly  prevented  the  plaintiff^ 
svho  had  once  judicially  declared  himself  to  have  been  an  employe, 
from  showing  that  he  had  all  the  time  been  a  partner.  It  would  be  an 
error,  therefore,  to  suppose  that,  by  sustaining  tliis  plea,  we  woald 
seek  to  supply  the  fundamental  want  of  citation.  We  only  seal  die 
lips  of  those  who  allege  that  want. 

An  illustration  may  be  drawn  from  the  rule  in  regard  to  acquieaoence. 
A  party  who  has  acquiesced  in  a  judgment,  can  not  sue  to  annul  it,  nc 
matter  how  radical  its  defects,  or  absolute  its  nullity.  Thus,  in  Flukei 
V,  Lacey,  2  La.  265,  a  party  who  bought  his  own  property,  at  a  sale  m» 
«  fieri  facias,  and  gave  a  twelve  months'  bond,  was  held  to  ha'. 
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executed  the  judgment,  so  as  to  debar  himself  from  an  action  of  nnllity. 
His  x>«rcha8e  iraia  sarely  no  citation,  but  it  closed  the  door  of  inquiry 
into  the  fact  whether  he  had  been  cited  or  not. 

In  Landry  v.  Connely,  4  R.  127,  where  the  ground  of  nullity  was, 
that  the  court  which  rendered  the  judgment  was  without  jurisdiction, 
it  was  held  that  the  execution,  by  the  vendor  of  the  party,  of  a  lease, 
under  private  signature,  was  an  acquiescence  in  the  judgment,  which 
pievented  an  action  of  nullity,  not  on  the  ground  that  this  signing  of  a 
leaae  could  retroactively  confer  jurisdiction  on  a  court,  but  that,  as  an 
act  cf  acquiescence,  it  prevented  an  inquiry  into  the  fact  of  juris- 
diction. 

Returning  to  the  facts  of  this  case,  we  find  the  plaintiffs,  in  the 
Third  District  Court,  defeating  a  large  demand  of  defendant,  by  the 
plea  that  there  was  then  pending,  in  the  Fifth  District  Court,  a  suit 
against  them  lor  the  same  demand,  by  the  same  party.  They  thus 
deidared  judicially  that  they  had  been  cited  in  the  Fifth  District  Courts 
and  they  made  this  assertion  to  their  own  benefit,  and  to  the  injury  of 
the  opposite  party,  and  they  can  not  be  heard  now  to  say  that  their 
assertion  was  false,  and  that  the  person  on  whom  service  of  citation 
was  made  was  not  of  their  commercial  flam. 

The  other  grooods  of  nullity  alleged  by  plaintiffs,  concern  the  insuf- 
ficiency of  evidence  on  which  the  judgment  was  based.  These  are 
matters  for  appeal,  and  not  for  an  action  of  nullity 

Judgment  afiinned. 

Rehearing  refused. 


28     871 

No.  2576. — Succession  of  Antoine   Decuir — On  Rule  for  Sale  of  }^ ? 

Property  to  Pay  Debts. 

The  rale  is  well  esUbltabfid  that  neither  executors  nor  administrators  have  the  power  to  create 
iteUUtles  against  the  eetatea  they  represent,  to  waive  rights  which  belong  to  It,  to  change 
the  nature  of  its  obligations,  or  to  increase  its  responsibilities  in  regard  to  its  debts.  But^ 
when  judgment  has  been  confessed,  as  in  this  case,  by  the  administratrix,  on  demands  that 
are  well  lonnded:  Held— That  the  heirs  must  show  in  opposition  to  a  rale  by  the  Judgment 
creditors  for  a  sale  of  the  prc^pertj,  that  the  confession  by  the  administratrix  was  made  to 
their  iAJnry,  and  that  their  rigbta  of  defense  against  the  claims  wcro  waiveJ  by  the 
oonieaaton. 

If  the  administratrix  had  co  funds  in  hand  with  which  to  pay  th '  judgments  against  the  estate,. 
neither  her  nor  the  heirs  can  successfully  oppose  an  application  f  jr  a  sale  of  the  property 
of  the  sncoes«ion  lo  pay  the  judgment  creditors;  and  a  tableau  by  the  administratrix,  as  a 
preliminary  step,  is  unnecesswy. 

APPEAL  from  tlie  Pai-ish  Court  of  Pointc  Coupee.    A,  Bonauchaud,^ 
Parish  Judge.     Thomas  11.  Hughes,  for  appellants.     TJiomas  <7. 
Cool^^  for  appellees. 

Taliafebro,  J.  After  the  opening  of  Decuir's  succession,  four 
several  creditors  brought  suits  against  it,  and  four  judgments  -were 
rendered  severally  in  their  favor.  This  occurred  during  the  year  1866* 
The  widow  and  administratrix  made  defense  iu  each  of  these  suita 
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numbered  on  the  docket  of  the  court  respectively  111,  3^,325  and 
32G.  Before  these  jndgiueDts  were  rendered  an  arrangement  was 
entered  into  between  the  administratrix  and  the  several  judgment 
creditors,  by  which  a  stay  of  execution  in  eacli  case  was  obtained  on 
payment  of  part  in  cash ;  the  remainder  to  become  exigible  in  four 
annual  installments.  By  this  agreement,  too,  the  rate  of  interest  was 
lowered  to  four  per  cent.  On  these  terms  the  judgments  were  rendered 
on  confession  of  the  administratrix.  After  two  of  the  installments 
became  due,  the  creditors  proceeded  by  rule  against  the  adminititra- 
trix,  to  show  cause  why  the  property  of  the  succession  should  not  be 
sold  to  pay  tlic  amount  of  these  several  judgments.  Several  exceptions 
and  defenses  were  set  up  in  opposition  to  the  sale  applied  for  by  the 
creditors : 

First — That  the  application  was  premature,  no  account  or  tableau 
having  been  required  and  no  notice  having  been  given  to  the  heirs. 

Second — Misjoinder  of  parties  plaintiff  and  the  joining  in  the 
petition  of  separate  causes  of  action. 

Third — The  petition  showed  no  facts  to  enable  the  court  to  judge  ol 
the  necessity  of  a  sale. 

Fourth — That  the  agreements  and  confessions  of  the  administratrix, 
upon  which  the  pretensions  of  the  plaintiffs  are  predicated,  are  not 
binding  upon  the  succession. 

Judgment  was  rendered  in  favor  of  the  plaintiffs  in  the  rule,  and  an 
order  granted  for  the  sale  of  property  of  the  succession  to  pay  the 
judgments,  interest  and  costs. 

From  this  judgment  the  administratrix  has  taken  an  appeal,  in 
which  she  is  joined  by  the  heirs. 

The  exceptions,  we  think,  were  properly  overruled.  The  creditorf 
applying  for  a  sale  of  property  had  judgments  against  the  succession. 
Payment  of  the  demands  had  been  made  and  refused.  It  is  fair  to 
presume  the  administratrix  had  no  funds  to  pay  them,  and  a  tableau 
was  unnecessary.  It  is  contended,  on  the  part  of  the  heirs,  that  the 
compromise  entered  into  between  the  administratrix  and  the  creditors 
is  illegal  and  without  effect }  that  she  had  valid  defenses  to  make  in 
the  suits  which  the  creditors  had  brought  against  her;  that  in 
abandoning  these  defenses  and  confessing  judgment,  she  inflicted 
injury  upon  the  estate  and  upon  them;  that,  in  her  capacity  of 
administratrix,  she  could  not  legally  place  the  succession  in  a  more 
onerous  condition  than  she  found  it,  and  could  not  change  for  the 
worse  the  position  the  estate  occupied  in  relation  to  its  creditors. 

The  principle  has  been  frequently  recognized  in  our  jorisprudenee 
that  neither  executors  nor  administrators  have  power  to  create  liabili- 
ties against  the  estate  they  represent,  to  waive  rights  which  belong 
te  it,  change  the  nature  of  its  obligations  or  increase  its  responsibilities 
in  regard  to  its  debts.    21  An.  287,  and  cases  there  cited.    But  we 
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do  not  see  from  the  record  that  the  administratrix  in  this  case  occupied 
grounds  of  advantage  in  the  suits  brought  against  her  that  would  have 
enabled  her  to  defeat  the  claims  of  the  creditors.  In  one  of  these 
snits  a  judgment  had  already  been  obtained  against  the  estate  contra- 
dictorily with  the  administratrix.  No  defense  was,  therefore,  waived 
in  that  case.  In  another,  the  account  sued  on  had  been  acknowledged 
by  Josephine  Decuir,  who  is  the  administratrix.  In  this  case  the 
prescription  of  tliree,  five  and  ten  years  is  pleaded.  It  is  alleged,  on 
the  other  side,  that  the  deceased  had  acknowledged  the  debt  and  that 
citation  had  been  served  within  about  two  years  after  the  acknowledg- 
ment. The  question  was  never  tried  whether  the  plea  of  prescription 
was  sustainable.  In  a  third  case  the  only  defense  is  that  the  plaintifi'» 
are  not  tlie  owners  of  the  note  sued  upon.  The  plaintiffs,  on  th& 
other  hand,  appear  to  have  established  their  ownership. 

To  the  fourth  the  answer  was  a  failure  of  consideration.  That  tho 
note  sued  upon  was  given  for  the  price  of  a  tract  of  land.  The  plead- 
ings indicate  that  this  defense  was  not  likely  to  prevail.  It  is  not 
unreasonable  to  infer  that  none  of  these  defenses  were  deemed 
impregnable,  for  when  the  creditors  consented  to  grant  time  the 
administratrix  withdrew  them  all  and  permitted  judgments  to  ba 
rendered  against  the  estate. 

We  think  the  judgment  should  be  maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  in  both  courts. 


No.  2810. — Mrs.  R.  A.  McKxight,  Tutrix,  v.  A.  C.  Denouvion. 

The  mere  filing  of  a  motion  or  petition  for  appeal,  with  an  appeal  bond,  does  not  divest  the   104    A 
court  below  of  Jorisdiction  over  the  case.    To  Invest  the  appellate  court  with  Joriadiction 
over  the  case,  an  order  of  appeal  mast  be  granted  by  the  lower  court. 

A  PPEAL  from  Sixth  District  Court,  parish  of  Orleans.     Cooley,  J, 
/x  Oullom  dk  WaUh,  for  plaintiff  and  appellant.     CJiarvet  cO  Duplan- 
tier  J  for  defendant  and  appellee. 

WixT,  J.    The  defendant  moves  to  dismiss  this  appeal,  taken  by  the 
plaintiff,  on  the  following  grounds,  viz : 
First — There  is  no  order  of  appeal. 

Second — The  judge  did  not  fix  the  amount  of  the  appeal  bond. 
Third — Tho  surety  on  the  injunction  bond  has  not  been  made  party 
to  the  appeal. 
We  find  in  the  record  the  following  motion  for  appeal : 
*'  Now,  by  her  counsel,  comes  the  plaintiff,  and  moves  the  court  fox 
a  snspensive  appeal  from  tho  judgment  rendered  in  the  above  cause, 
returnable  to  the  Supreme  Court  second  Monday  of  April,  1870." 
(Signed)  "  Cullom  &  Walsh," 

•*  of  Counsel.'* 
The  motion  evidently  does  not  contain  an  order  of  appeal. 
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We  find  no  order  of  appeal  in  the  record.  The  mere  filing  of  a 
motion  for  appeal  with  an  appeal  bond,  doea  not  divest  the  court 
below  of  jurisdiction  and  invest  the  same  in  this  court.  The  order  of 
appeal  is  essential,  it  matters  not  in  what  form  the  application  is 
made — whether  by  motion  or  by  petition. 

Let  the  appeal  be  dismissed  at  appellant*s  costs. 


No.  2269. — John  S.  CnioESTER  v.  J.  S.  Simokds  et  a1. 

Property  that  has  been  pnrchaaed  by  aathentic  act  and  passed  into  the  poisesslon  of  the  Tendee. 
can  not  be  seized  nnder  a  -writ  of  Jteri  faeioi  against  the  Tendor.  In  snch  a  case  the  sale  d 
the  property  thns  seized  inrill  be  restrained  by  injunction  taken  oat  by  the  parcbaaer.  Ihe 
case  would  be  different  if  the  seizing  creditor  shows  that  the  sale  Is  simnlated. 

APPEAL  from  Fourth  District  Court,  parish  of  Orleans.  TJUard^  J. 
Sullivan,  Billings  6s  Hughes,  for  plaiutift  and  appellee.  BtnUmek 
JSgan,  for  defendants  and  appellants. 

Wtly,  J.  The  plaintifi:  alleges  that  he  is  the  owner  of  the  buggies, 
horses,  harness,  safe,  office  fixtures,  books,  feed  and  other  property  in 
the  premises,  known  as  the  ''  Varieties  Stable/'  at  No.  103  Dryades 
fitreet.  New  Orleans,  having  acquired  the  saihe  by  purchase  and  for 
valuable  consideration  from  Nelson  and  Clinton  Taylor,  as  per  act 
passed  before  William  Shannon,  notary,  on  twenty-third  May,  1867; 
that  ho  bought  in  good  faith  their  entire  interest  in  said  property,  and 
tliat  they  have  no  further  interest  therein.  That  the  defendant  J.  S. 
Simonds,  a  judgment  creditor  of  Nelson  Taylor,  has  caused  said  prop- 
erty to  be  seized  by  the  sheriff  of  the  parish  of  Orleans,  under  and  by 
virtue  of  a  writ  o£  fieri  facias,  issued  on  his  said  judgment;  that  he 
lias  caused  it  to  be  advertised,  and  will  sell  it  unless  restrained  by 
injunction.  He  prayed  for  and  obtained  the  writ  of  injunction,  and 
he  also  prayed  that  said  property  be  declared  to  belong  to  him,  tliat 
the  injunction  be  made  perpetual,  and  ior  general  relief. 

The  defendants  pleaded  the  general  issue,  and  specially  denied  that 
the  plaintiff  is  the  owner,  or  is  in  any  manner  interested  in  the  prop- 
erty seized  under  his  judgment  against  Nelson  Taylor,  praying  that 
the  injunction  be  dissolved,  with  ten  per  cent,  interest  and  twenty  per 
cent,  damages  in  solido  against  the  plaintiff  and  his  surety  on  the 
injunction  bond. 

The  court  gave  judgment  in  favor  of  the  plaintiff,  perpetuating  the 
injunction,  with  the  costs,  and  the  defendant  Simonds  has  appealed. 

An  examination  of  the  evidence  satisfies  us  that  the  judgment  of 
the  court  below  is  correct.  The  plaintiff  purchased  the  property  by 
an  authentic  act,  went  into  possession  thereof,  and  has  held  and 
administered  the  same  ever  since  through  his  attorney  in  fact  Samuel 
G.  Ferguson. 

The  attempt  of  the  defendant  Simonds  to  show  simulation,  or  that 
the  sale  was  not  consummated  by  delivery,  is  a  failure. 

Let  the  judgment  appealed  from  be  affirmed,  with  costs. 

Rehearing  refused. 
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No.  1414.— A.  W.  Walker  v.  A.  Miltexbergeb  &  Co. 

la  %  rait  to  reeortr  the  dttnugM  Toaalttng  from  the  unltwAU  ■equestntlon  of  «  lot  of  sugar, 
the  plaintiff  must  ehov*  by  undiaputed  eYldence,  the  actual  amount  of  loss  resulting  from 
the  Ml  in  tbe  price  daring  the  time  it  was  detained  under  seizure.  Damages  wiU  not  bo 
allowed  for  an  alleged  dftikcian<7  la  weight,  if  the  evidoDoe  is  vague  and  uncertain,  but  a 
reasonable  amount  will  be  allowed,  as  attorney's  fees,  for  setting  aside  the  sequestration 
and  getting  possession  of  the  property. 

APPEAL  from  tbe  Fifth  District  Court  of  New  Orleaos.  Leawmoni,  J. 
Xr.  M,  Day,  for  plaintiff  and  appellee.  Campbell,  Spoffard  d; 
Camfihell,  BoseliuM  ds  FhUips  aud  8.  E.  Torrey,  for  defendants  and 
■appellants* 

HowBLL;  J.  TUis  is  a  suit  to  recover  $2471  6G,  with  interest,  as 
damages,  alleged  to  have  been  sustained  by  plaintiff  in  consequence  of 
an  unlawful  seizure  of  thirty  hogsheads  of  sugar  by  defendants  under 
process  of  sequestration  issued  out  of  the  late  United  States  Provisional 
Court  for  the  State  of  Louisiana.  Judgment  was  rendered  in  favor  of 
plaintiff  for  $1482  57,  with  interest,  and  defendants  appealed. 

The  seizure  was  made  on  the  levee  in  this  city  on  twenty-third 
February,  1865,  and  notice  given  on  same  day  to  plaintiff's  broker. 
On  the  next  day,  (twenty-fourth),  notice  was  given  to  plaintiff.  On 
the  day  followiog,  (twenty-fifth),  a  sale  of  the  sugar  was  made  by  the 
said  broker  at  eighteen  cents  per  pound  to  J.  B.  Murison,  plaintiff 
stating  to  the  broker  that  the  sequestration  could  be  set  aside.  This, 
however,  was  not  done  until  tlie  eighteenth  March,  following,  and  the 
purchaser  refused  to  complete  the  sale,  because  delivery  could  not  be 
made  within  a  reasonable  time.  When  released  the  sugar  was  hauled 
to  and  stored  in  plaintiff's  warehouse,  where  it  was  sold  on  the  twelfth 
of  April,  at  thirteen  and  a  half  cents,  being  a  difference  of  four  and  a 
half  cents  per  pound. 

Tbe  claim  is  for  this  difference  in  price,  amounting  to  $1307  97  ; 
loes  of  three  thousand  pounds  in  weight,  $510;  watching,  hauling, 
storage,  extra  weighing,  insurance  and  interest,  $1 14  67,  and  lawyer^s 
feeB,$500. 

The  defendants  were  not  informed  that  the  sugar  would  be  held  or 
sold  at  their  risk.  It  was  voluntarily  removed  and  sold  by  plaintiff. 
His  broker  says :  ^*  The  market  value  of  those  grades  of  sugar  are 
quoted  in  the  Price  Current  from  eighteen  to  twenty  cents  per  pound 
on  the  twenty-fifth  of  February,  1865.  I  had  sold  the  sugar  at  eighteen 
•cents  per  pound.  It  was  not  delivered  on  account  of  the  seizure.  I 
sold  tlie  sugar  on  the  twelfth  April,  1865,  at  thirteen  and  a  half  cents 
per  pound.  On  the  seventeenth  March  the  market  price  of  this  sugar 
was  from  eighteen  to  twenty  cents  per  pound.  *  •  •  I  know  that 
I  tried  several  times  to  sell  that  sugar,  and  that  in  one  case,  on  the 
twenty-third  of  March,  I  sold  five  hogsheads  of  it  at  twenty-one  cents. 
I  eould  not  sell  it  all  because  the  market  was  dull.    I  could  probably' 
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have  sold  it^  bat  at  a  sacrifice.  «  •  •  I  am  not  certiun  whether 
those  five  hogsheads  belonged  to  the  lot  of  thirty,  bat  I  am  certain 
they  were  of  the  same  crop  and  aboat  the  same  quality  and  grade,*^ 
and  were  rolled  oat  of  the  warehouse  as  they  came,  all  being  stored 
together.  '^  Mr.  Walker  and  myself  made  a  mistake  by  keeping  the 
sugar  until  the  market  was  down,  Instead  of  going  up.  We  wanted 
to  do  the  best  by  keepiug  the  sugar.  By  the  week  ending  March  18, 
the  low  grades  of  sugar  were  of  difficult  sale.  Howeyer,  ii  I  had  been 
positively  instructed  to  sell,  I  suppose  I  could  have  been  able  to  get 
the  quoted  price/'  which  is  shown  to  have  been  eighteen  to  twenty 
cents,  and  on  twenty-first  five  hogsheads,  of  similar  grade,  were  sold 
at  twenty-one  cents.  From  this  evidence  it  ifi  clear  that  the  thir^ 
hogsheads  could  have  been  sold  without  a  loss  in  price.  The  evidence 
is  too  vague  to  show  any  loss  in  weight  during  the  seizure,  and  no 
necessity  is  shown  for  increasing  the  other  items  of  the  account  at  the 
charge  of  the  defendants,  except  a  reasonable  fee  for  setting  aside  the 
sequestration,  which,  in  our  opinion,  should  be  allowed  and  fixed,  under 
the  circumstances,  at  one  hundred  dollars.  There  seemed  to  be  no 
great  legal  difficulty,  it  being  shown  that  the  sugar  sequestered  was 
not  subject  to  the  privilege  of  the  defendants  herein. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  reducing  the  amount  thereof  from  $1482  57  to  one  hundred  dollars, 
and,  as  thus  amended,  it  be  affirmed.  Costs  of  appeal  to  be  paid  by 
plaintiff. 


No.  1803.— L.  Levering  &  Co.  v.  D.  A.  Clark  et  a1. — ^Hamilton  & 
DuNNiCA,  later venors. 

A  oonalgnee  of  ootton  is  bound  to  comply  -with  the  oonditiona  Imposed  vpon  him  by  tlie  pttn- 
dpal  in  relation  to  the  Appropriation  of  the  proceedsi  and  the  aoceptanoe  of  a  draft  dmvn 
by  the  owner  of  the  cotton  gives  the  fiictor  a  preference  over  the  proceeds  to  that  extent. 

APPEAL  from  Third  District  Court  of  New  Orleans.  Umenon^  J. 
Miles  Taylor,  J.  McConnell  and  U,  W.  HunUngion^  for  appellees. 
Bace,  Foster  d  JE.  T.  MenHck,  for  interveners  and  appellants. 

Howell,  J.  On  the  seventeenth  April,  1866,  Clark,  at  St.  Louis, 
shipped  thirty-six  bales  of  cotton  to  Hamilton  &  Dunnica,  factors  in 
New  Orleans,  and  drew  on  them  his  bill  of  exchange,  at  one  day's 
sight,  for  $4800,  which  was  negotiated  at  St.  Louis  and  sent  lorward 
attached  to  the  bills  of  lading  to  Smith,  Newman  &  Co.,  bankers  in 
this  city,  who  presented  it  to  the  drawees,  and  upon  their  acceptance 
thereof  the  bills  of  lading  were  delivered  to  them. 

Plaintiffs  having  sold  to  Clark  ten  of  the  said  thirty-six  bales  for 
cash,  and  not  having  received  the  price,  sequestered  the  same,  on  the 
allegations  that  they  had  never  legally  parted  with  the  ownership  and 
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pofisession  there«)f,  and  Clark  had  obtained  possesaion  by  fraud,  and 
tbey  claim  the  cotton  or  its  valae  as  owners. 

Ilamilton  &  Dannica,  who,  by  agreement,  sold  the  cotton  and  held 
the  proceeds,  paid  the  draft  at  maturity,  and  intervened,  claiming  the 
amount  thereof  and  the  costs  and  charges,  which,  together,  exceed  tho 
proceeds,  with  privilege. 

The  district  court  allowed  plaintiffs  the  net  proceeds  of  ten  bales, 
$1529  13,  and  gave  the  intervenors  the  balance,  dismissing  the 
demands  of  other  parties  whose  suits  had  been  cumulated  with  this. 

From  this  judgment  the  intervenors,  Hamilton  &  Dnnnica,  appealed. 

The  evidence  shows  that  the  cotton  was  regularly  sold  to  Clark^ 
weighed  and  delivered  according  to  the  custom  at  St.  Louis,  by  which 
purchasers  of  cotton  for  cash  receive  delivery  and  are  entitled  to  two 
or  three  days  before  bills  are  presented  for  payment.  There  is  no 
proof  of  any  fraud  upon  the  part  of  Clark,  as  charged,  in  getting 
possession  of  and  shipping  the  cotton.  The  bills  of  lading  came  into- 
the  possession  of  intervenors  and  the  draft  was  accepted  by  them 
before  the  cotton  was  sequestered  here.  Under  this  state  of  facts  they 
are  protected,  and  must  recover  the  advances  made  by  them.  Clark, 
the  consignor  to  the  intervenors,  his  consignees,  was  legally  tho 
owner  of  the  cotton,  having  acquired  by  regular  purchase  and 
delivery,  and  he  had  the  right  to  direct  the  appropriation  of  the  pro- 
ceeds of  his  property,  which  he  did  by  means  of  the  draft  drawn 
against  the  consignment  and  attached  to  the  bill  of  lading.  2  An.  572 ; 
10  An.  782. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  bo  so- 
amended  as  to  direct  the  payment  of  the  proceeds  of  the  cotton  in  the 
hands  of  intervenors  to  their  claim  in  preference  to  that  of  plaintiffs, 
and  as  thus  amended,  it  be  affirmed ;  plaintiffs  to  pay  costs  of  appeal. 


No.  1882. — Jackson  &  Anderson  v.  F.  Belino. 

In  %  caae  where  the  law  has  fixed  the  duration  of  a  lease,  in  the  absence  of  an  express  agrco- 

ment,  evidence  of  nsage  or  custom  is  not  admissible. 
In  A  suit  on  a  contract  of  lease,  evidence  of  a  custom  is  irrelevant  and  should  not  be  admitted. 
To  enable  a  party  to  recover  on  a  verbal  lease,  the  evidence  must  make  his  demand  certain;  to 

make  it  probable  is  not  sufficient. 

APPEAL  from  Fourth  District  Court  of  New  Orleans.    TMard,  J. 
J.  Ad.  Bozier,  for  plaintiffs  and  appellants.     (7.  E,  Schmidt,  for 
defendant  and  appellee. 

Wtly,  J.  This  is  an  action  to  enforce  a  verbal  contract  of  lease 
which  the  plaintiffs  say  they  made  of  their  store,  at  28  and  30  Tchoupi- 
tonlas  street.  New  Orleans,  to  the  defendant,  for  one  year,  from  tho 
first  day  of  November,  1867,  at  the  rate  of  $110  i>er  month.  Under 
this  lease  they  claim  $990  and  the  writ  of  provisional  seizure  whichi 
was  granted  them. 

Digitized  by  VjOOQIC 


S78  SUPBEME  COURT  OF  LOUISIANA, 

The  delimse  i%  that  the  premises  were  not  leased  hy  the  year,  bat 
only  by  the  month,  at  $110  per  month;  that  he,  the  defendant, 
positively  declined  to  take  the  lurenises,  except  by  the  month,  and  ho 
refosed  to  accept  a  year's  lease,  althongli  the  plaintiffs  offered  to 
reduce  the  rent  to  (100  per  mouth. 

The  court  gave  judgment  in  favor  of  plaintiffs  for  $110,  with  legal 
interest  from  judicial  demand  and  with  lessor's  privilege  on  the  pcop- 
erty  seiaed;  and  they  have  appealed. 

Qur  attention  is  directed  to  the  bill  of  exceptions  taken  by  the 
ttefendant  to  the  answers  ol  the  witness,  Jonas  Pickles,  to  the  feUow- 
ing  questions  propounded  by  the  plaintiffs,  viz : 

FirH — What  is  the  usual  mode  of  renting  property  situated  like  that 
rented  by  the  ^aintiffs  to  the  defendant? 

Second— When  nothing  is  said  as  to  the  term  during  which  a  lease 
is  to  last,  what  is  the  understaading  as  to  the  duration  of  the  term  for 
that  kind  of  property  situated  as  it  is  f 

As  the  plaintiffs  declared  upon  a  contract  of  lease,  proof  of  eustoin 
was  irrelevant. 

Where  the  law  provides  what  shall  be  the  duration  of  a  lease  in  Uie 
absence  of  express  agreement  between  the  parties,  no  evidence  of 
usage  or  custom  in  this  regard  should  be  received.  C.  C.  2655.  The 
answers  should  not  have  been  admitted. 

An  examination  of  the  evidence  inclines  us  to  the  condusion  that 
there  is  no  error  in  the  judgment.  One  of  the  plaintiffs  says  that  the 
understanding  was  that  the  defendant  was  to  take  the  premises  by  the 
year»  at  the  monthly  rent  named.  On  the  other  hand,  the  defendant 
testifies  positively  that  he  promised  to  take  the  house  at  $110  by  the 
month,  but  not  as  a  lease,  and  only  so  long  as  it  suited  him.  The 
other  witnesses  were  not  present  at  the  interview  between  the  parties. 
they  had  no  personal  knowledge  of  the  verbal  contract  of  lease. 

In  order  to  recover,  the  plaintiffs  should  make  their  claim  certain : 
to  make  it  probable  is  not  enough.  8  M.  14;  10  M.  419;  14  La.  455 : 
19  La.  189;  2  B.  27;  12  R.471;  6  An.  28,  30;  8  An.  25;  10  An.  310; 
12  An.  12;  13  An.  105. 

But  the  plaintiffs  argue  that,  as  the  defendant  held  the  house  under 
a  written  leaso  at  $150  per  month  the  year  previous,  there  waa  a  tacit 
reconduction.  They  point  us  to  article  1811  of  the  Civil  Code,  which 
declares  that:  '^ Silence  and  inaction  are  also,  under  some  circum- 
stances, the  means  ot  showing  an  assent  that  creates  an  obligation; 
if  after  the  terminatioa  of  a  lease  tiie  lessee  continue  in  possession, 
and  the  kssor  be  inactive  and  silent,  a  complete  mutual  obligatioiii  for 
continuing  the  lease  is  created  by  the  act  of  occupancy  of  the  tenant 
on  the  one  side,  and  the  inaction  and  silence  of  the  lessor  on  the 
other."  This  argument  shifts  the  whole  theory  of  tiie  case  prasented 
by  the  plainti^  in  their  pleadings,  and  is  contradicted  by  the  i 
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of  ABdoraoOf  one  of  the  plaintijQCs,  and  the  other  witneflses  who 
testified  in  behalf  of  the  pUiintififs. 

There  was  no  silence  and  inaction  on  the  part  of  the  plaintiffs. 
Previous  to  the  termination  of  the  old  lease  the  Interview  was  had 
between  the  parties,  and  the  foundation  was  laid  for  the  new  lease, 
wbieh  was  verba!,  the  rent  being  stipulated  for  $110  per  month, 
whereas  in  the  old  lease  it  was  at  the  rate  of  $150. 

How  parties  who  have  dedared  upon  an  express  verbal  lease  at  $110 
per  nM>nth  can  recover  judgment  on  an  implied  lease  at  $150,  which 
they  have  not  set  np  in  their  pleadings,  we  can  not  comprehend.  By 
their  pleadings  and  their  evidence  they  are  estopped  from  claiming  a 
tacit  reconduction. 

Let  the  judgment  appealed  from  be  afiirmed ;  coat  ot'  appeal  to  be 
paid  by  plaintiffs  and  appellants. 


No.  2478. — ^The  State,  ex  rel.  Hughes  &  Dejean,  v.  S.  N.  Bur- 
BAKK,  Treasurer  of  Metropolitan  Police. 

A  writ  of  numdamiii  shonld  never  be  iuned  o&  the  mere  conaent  of  the  parties.  Conaont  in 
snch  caeei  creates  the  presumption  of  firaad,  and,  when  unsupported  by  evidence,  can  not 
form  the  basis  of  a  valid  Judgment. 

APPEAL  from  the  Sixth  District  Conrt,  parish  of  Orleans.    Cooley,  J. 
Hughes  d  JDefean,  for  relators,  appellees.  JE.  Filleulj  for  appellant. 

Wyly,  J.  On  the  twenty-second  October,  1869,  the  relators  filed  their 
petition  alleging  that  they  held  Metropolitan  Police  warrants  to  the 
amount  of  $16,277  18 }  that  they  made  application  to  the  defendant^ 
the  treasurer  of  said  board,  for  payment  thereof  and  he  refused  to  pay 
the  same,  although  he  had  funds  sufficient  to  pay  the  relators,  to  wit: 
$200,000,  in  his  hands.  Alleging  that  they  were  without  remedy  by  the 
ordinary  course  of  law,  the  reUtors  prayed  for  a  writ  of  mandamus  to 
compel  the  said  Burbank,  treasurer,  to  pay  them  the  amount  afore- 
^id,  and  for  general  relief. 

On  the  day  before  the  suit  was  filed,  the  defendant  made  the  follow- 
ing acknowledgment  or  confession,  to  wit ;    * 

'<  Defendant  accepts  service ;  acknowledges  the  receipt  of  order  and 
copy  of  petition  and  original,  and  consents  that  the  order  herein 
prayed  for  be  made  peremptory,  the  ease  taken  np  this  day  and 
iadgment  rendered  and  signed." 

(Signed)  •'S.  N.  Bdrbank," 

*<  Treasurer  Metropolitan  Police  Board." 

*'  New  Orleans,  Louisiana,  October  21, 1869—10  A.  M.*' 

On  the  day  the  suit  was  filed,  by  consent  of  the  parties,  the  court 
took  the  matter  under  advisement,  and,  '^  eonsidering  the  consent  of 
th#  respondent  that  the  prayer  of  the  petition  be  granted  and  the 
lodgment  signed  forthwith,"  it  was  ordered  that  the  mandamus  be 
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state,  ex  reL  Hughes  k  Dcjean,  t.  BnrlMuik,  TreMurer  of  If  etrapolitaa  Folioe. 

made  peremptory,  and  the  respondent  commanded  to  paj  over  the  sum 
claimed  immediately,  and  that  he  pay  costs  of  jadgment. 

From  this  jadgment  the  Board  of  Metropolitan  Police  have 
appealed. 

They  contend  that  their  treasurer,  S.  N.  Barbank,  acted  in  disobe- 
dience of  their  orders  and  resolutions — that  he  was  nnaathorized  to 
consent  to  any  such  proceeding. 

There  is  in  the  record  no  evidence  supporting  the  demand  of  the 
relators  or  showing  that  they  are  creditors  of  the  Board  of  Metropol- 
itan Police.  The  mandamus  is  based  alone  on  the  consent  of  the 
respondent. 

We  think  the  writ  should  not  be  issued  upon  the  mere  consent  of 
the  parties.  That  consent  creates  the  presumption  of  fraud.  That 
the  proceeding  before  us  bears  on  its  face  this  appearance,  and  that 
the  Board  of  Metropolitan  Police  have  the  right  to  appeal  and  demand 
relief  from  the  illegal  acts  of  their  unfaithful  agent. 

Let  the  judgment  be  reversed,  the  mandamus  be  set  aside,  and  the 
petition  be  dismissed,  at  the  costs  of  relators. 


No.  1695. — Martin  &  Butts  v.  Lastrapes  &  Robertson. — ^Block 
Brothers,  Intervenors. 

Where  adVAoces  have  been  made  aod  suppliea  hare  been  furnished  for  several  yean  to  carry  on 
a  plantation,  the  merchant  is  only  entiUed  to  a  privilege  on  the  crop  of  each  year,  on  such 
amounts  as  are  shown  to  have  been  used  in  making  the  crop  of  that  year. 

APPEAL  from  Third  District  Court  of  New  Orleans.  Umerson,  J. 
W,  O,  Denegre,  for  plaintiffs  and  appellees.  A*  L,  Tissot,  for 
defendants  and  appellants. 

HowELLy  J.  This  case  presents  a  conflict  of  privileges  for  advances 
and  supplies,  made  and  furnished  by  two  commercial  firms,  to  produce 
the  cotton  sequestered  herein. 

Each  party,  the  plaintiffs  and  interveners,  obtained  judgment 
against  defendants,  planters,  for  the  amount  of  their  claims  respect- 
ively, with  privilege  on  the  proceeds  of  the  cotton,  to  bo  paid  pro  rata. 
The  intervenors  appealed. 

The  correctness  of  their  account,  beginning  on  twenty-sixth  January^ 
1867,  to  the  extent  of  over  $6000,  and  the  fact  that  the  items  thereof 
were  furnished  to  defendants  for  making  the  crop  of  1867,  were 
admitted.  The  account  filed  by  the  plaintiffs  runs  from  March  23, 
1866  to  January  9,  1867,  and  on  the  eighteenth  of  the  latter  month  a 
settlement  was  made,  and  defendants  gave  their  note  for  the  amount 
due,  including  interest  to  its  date,  and  payable  first  January,  1868. 
One  of  the  defendants  testifies  that  about  the  twentieth  or  twenty- 
seoond  of  December  1866,  he  came  to  the  city  to  make  arrangements 
for  the  year  1867.    He  informed  the  plaintiffs,  their  factors,  that  it  waa 

Digitized  by  VjOOQIC 


NEW  OBLEANS,  MAY,  1870. 
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impossible  to  prepare  the  crop  for  market  in  time  to  settle  with  them 
before  the  close  of  the  year  1866,  and  asked  if  they,  plaintifEs,  were 
able  to  continue  their  advances  for  the  year  1867,  who  agreed  to 
accept  the  business  and  make  the  required  advances  to  the  extent  of 
not  less  than  nine  thousand  dollars,  but  wished  defendants  to  settle, 
and  owe  no  one  except  them,  the  plaintiffs.  He  states  further,  that 
the  interveners  made  the  advances  because,  about  that  time,  Martin 
&  Butts  refused  to  make  further  advances,  and  those  of  Block 
Brothers  were  necessary  to  continue  the  plantation  business  of 
Lastrapes  &  KobertsoU;  and  raise  the  crop  of  1867.  Of  the  account  of 
plaintiff,  only  three  items,  to  wit :  invoice  of  plows,  $219  78 ;  corn, 
$196  05;  and  freight  bill,  $147  53,  are  shown  to  have  been  furnished 
for  the  crop  of  1867,  and  are  therefore  the  only  ones  entitled  to  a 
privilege  on  that  crop.  After  tlie  date  of  each  of  these  items,  settle- 
ment was  made  for  the  year  1866,  which  includes  them  ;  but  we  think 
they  jnay,  under  the  evidence,  be  detached  and  allowed  a  privilege. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
amended  so  as  to  limit  the  amount,  for  which  plaintiffs  are  allowed  a 
privilege  on  the  proceeds  of  the  cotton  sequestered,  to  four  hundred 
and  ninety-three  dollars  and  thirty-six  cents,  with  five  per  cent, 
interest  thereon  from  ninth  January,  1867,  and  that,  as  thus  amended, 
the  judgment  be  affirmed.    Plaintiffs  to  pay  costs  of  apx>eal. 


No.  1959.— Louis  Selby  v.  Fbibdlander  &  Gerson. 

A  letter  written  by  m  creditor  to  his  commiBsion  merchant,  In  which  he  agrees  to  remit  the  Inter- 
est on  his  account  against  the  merchant,  when  offered  in  evidence  by  the  latter,  the  creditor 
can  not  be  heard  as  a  witness  to  show  that  he  intended  eomething  different  from  that  which 
its  terms  exprets.'  In  a  case  of  this  kind,  the  party  writing  the  letter  can  not  be  aUowed  to 
contradict  or  vary  its  meaning  by  parol  testimony.  The  role  is  well  esUblished  that  a  party 
can  not  Tary  or  destroy  his  voluntary  agreement  by  other  than  written  evidence. 

APPEAL  from  Fifth  District  Court,  parish  of  Orleans.  Leaumantf  J. 
Bichard  Shackelford,  for  plaintiff  and  appellee.  0.  BoseUua  dt 
Alfred  FhiUps,  for  defendants  and  appellants. 

Wtlt,  J.  Plaintiffs  sued  the  defendants,  his  commission  merchants, 
to  recover  the  amount  due  him,  as  appears  by  the  account  current  ren- 
dered by  them,  and  other  documents. 

The  defense  is,  that  there  was  a  remission  of  the  interest. 

The  court  gave  judgment  for  the  amount  claimed,  with  eight  per 
cent,  interest.  The  defendants  have  appealed.  The  contest  is  only  as 
to  the  interest. 

The  indebtedness  accrued  in  1861  and  1862.  After  the  war,  there 
was  considerable  correspondence  between  the  plaintiff  and  the  defend- 
ants. The  latter  insisting  upon  the  abatement  of  the  interest,  expressed 
their  willingness  to  pay  promptly  the  principal.  They  were  not 
willing  to  make  the  payment  without  a  remission  of  the  interest. 
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It  appesTB  that  the  plaiDtiif  was  very  anzioiis  to  get  at  least  part  of 
what  was  doe  him,  and,  on  the  fifth  of  November,  1866,  he  wrote  to 
tlie  defendants  that  he  needed  t5000,  which,  he  said,  one  of  the  defend- 
ants, Mr.  Gerson,  promised  to  let  him  have.    He  also  stated : 

**Best  €t$9ured  that  I  mil  remit  the  interest  in  advance.  Pleaso 
answer  this  soon. 

"Your  friend,  Louis  Selby." 

On  the  eighth  of  November,  1866,  the  defendants  replied,  sending 
by  express  the  required  amount,  stating : 

'^If  you  need  more  money,  you  can  either  draw  for  it,  or  we  will 
send  to  you,  as  you  shall  get  your  money  within  five  days'  notice. 
♦  •  *  We  are  certainly  under  great  obligations  to  you  for 
remitting  the  interest,  and  whenever  we  can  serve  you,  you  will  find 
us  as  firiends. 

"Yours truly,  Friedlakder  &  Gersox." 

On  the  tenth  of  November,  1866,  the  plaintiff,  who  resided  at  Mem- 
phis, wrote  to  the  defendants,  acknowledging  the  receipt  of  theii 
letter  of  the  eighth  of  that  month,  and  also  the  receipt  of  the  money. 

On  tlie  trial  the  plaintiff  offered  his  own  deposition  to  contradict 
the  letter  then  in  evidence,  in  which  he  stated :  '*  Rest  assured  that  1 
will  remit  the  interest  in  advance ; "  it  was  received,  and  the  defend- 
ants excepted  on  the  ground  that  it  contradicted  the  written  agreement 
contained  in  the  letter. 

Wo  think  the  court  erred  iu  receiving  the  parol  evidence.  **  The 
unbending  rule  of  our  jurispnidence  is,  that  a  party  can  not  vary  or 
destroy  liis  voluntary  agreement  by  other  than  written  evidence^ 
which  includes  answers  to  interrogatones  on  facts  and  articles."  Lee- 
scps  r.  Wicks,  12  An.  739,  «ind  the  authoiities  there  cited ;  also,  Bart- 
Ictt  t'.  Estcbene,  5  An.  315. 

Tlio  cjiac  of  Williams,  administrator  of  S.  S.  Prentiss,  t».  Govey 
Hood,  IJ  An.  113,  seems  to  be  directly  in  point,  where  it  was  held 
that:  ^'  It  is  not  competent  for  a  party,  against  whom  one  of  his  letters 
is  offered  ia  evidence,  to  show  by  the  parol  evidence  of  the  witness 
who  wrote  the  letter  for  him,  tliat  he  intended  something  diiferent 
from  what  the  letter  expresses.'^ 

In  that  case  tlio  letter  was  written  by  liis  amanuensis  and  signed  by 
Hood,  yet  he  was  not  permitted  by  parol  to  alter  or  vary  its  terms* 
Here  the  letter  was  written  by  the  plaintiff  himself. 

When  the  defendants  sent  the  plaintiff  the  money  he  requested, 
they  thanked  him  for  remitting  the  interest.  He  acknowledged  the 
receipt  of  the  money  and  of  the  letter.  It  was  brought  home  to  him 
that  tlie  defendants  accepted  his  proposition  to  remit  the  interest,  and 
yet  lie  i*etained  the  payment  made  under  that  agreement,  and  remuned 
silent.  We  are  constrained  to  believe  that  the  interest  was  remitted^ 
and  the  parties  so  understood  it. 
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It  is  therefora  ordered  tbat  the  jodgment  appealed  from  be  ame&ded, 
allowing  the  plaintiff  eight  per  cent,  per  annmn  interest  onlr  froni 
judicial  demand,  and  as  so  amended  that  it  be  affirmed.  It  is  lartker 
ordered  that  the  plaintiif  pay  costs  of  appeal. 

Rehearing  refused. 


No.  1926.— WiixiAM  A.  Hydk  v.  Peter  Maiicy. 

In  in  Action  upon  a  Joint  ot>Ugatioo,  aU  tUo  parties  thereto  muat  bo  made  parlies  to  Ulo  coit. 
C.  C.  9080.  20S1,  90S/. 

Where,  tbexefcire.  a  mit  Kraa  broo^bt  to  Mew  Oiisant,  upon  a  joint  promlieory  soto,  maflo 
there,  and  ono  of  the  defendants  in  such  snit,  an  absentee,  who  had  neither  a  resldenoe  nor 
property  in  Lonisiana^  was  cited,  through  a  curator  ad  loc:  Held— That  he  was  a  uecodsary 
party;  thas  the  only  course  left  was  to  appoint  fbr  him  a  carstor  ad  hoc,  and  that  he  sub- 
jected himself  to  this  eventmUty  by  signing  the  s^reement  In  suit.    6  An.  674. 

Whether  or  not  such  a  Judgment,  as  against  the  absontee,  can  bavo  any  extra  territorial  offeot, 
it  la  not,  hi  LonislaBa,  a  nulUty. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  ThSardf  J. 
Cazabai  i&  JPhilips,  for  plaintiff  and  appellant.  Bradford,  Lea  6b 
Finney  J  for  defendant  and  appellee. 

Howe,  J.  In  1867,  a  judgment  was  rendered  by  the  Fonith  District 
Conrt  of  New  Orleans,  against  William  A.  Hyde  and  T.  G.  Mackie,  as 
joint  debtors,  upon  a  promissory  note,  executed  by  them  as  ordinary 
partners,  dated  in  New  Orleans,  October  7,  1859,  and  payable  at  the 
Citizens'  Bank  of  Louisiana.  Mackie  was  personally  cited,  but,  it 
appearing  that  Hyde  could  not  be  found,  and  the  sheriff  being  credibly 
informed  that  he  was  out  of  tlie  State,  n  curator  ad  Jioc  was  appointed 
to  represent  him,  contradictorily  with  whom  tlie  suit  was  carried  on, 
with  the  result  above  stated. 

The  suit  now  before  us  was  instituted  by  William  A.  Hyde,  to  annul 
the  judgment  thus  obtained  against  him,  *^  because"  (in  the  language 
of  his  petition),  ^*  he  was  never  cited,  as  required  by  law,  he  being  at 
the  time  a  resident  of  the  State  of  Texas."  lie  does  not  allege  that, 
at  the  time,  lie  had  no  property  in  Louisiana,  but  the  i^ict  tliat  he  had 
not  may  be  fairly  gathered  from  tlie  record  as  a  whole,  and  the  posi- 
tions assumed  by  counsel  in  the  argument. 

The  defendant  filed  his  peremptory  exception  of  no  cause  of  action, 
an  answer  to  the  merits,  and  a  plea  in  reconvention,  praying  for  judg- 
ment npon  the  note,  in  nise  the  jndguieiil  above  recited  should  be 
annulled. 

The  exception  was  niaintjiined,  aud  the.  suit  dismissed,  and  the 
pkdntiff  has  appealed. 

The  note  in  question  was  made  in  New  Orleans ;  the  makers'  firm 
was  domiciled  here,  as  it  seems,  and  their  obligation  was  payable 
here.  It  was  a  joint  obligation ;  and,  when  tlie  deiendant  sought  to 
collect  it  by  suit,  the  plaintiff,  Hyde,  became  a  necessary  party,  undox 
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the  provisions  of  articlos  2080,  2081  and  2082  of  the  Civil  Code.  If, 
thou,  he  was  an  absentee,  the  only  course  left  was  to  appoint  for  him 
a  curator  ad  hoc.  In  the  language  of  this  court,  in  Jelks  v.  Smith* 
5  An.  <)74,  **  he  subjected  himself  to  this  eventuality  by  signing  the 
agreement  on  wliich  the  suit  was  brought." 

The  plaintiff's  counsel  seem  to  admit  that,  up  to  this  point,  the  pro- 
ceedings were  regular ;  that,  in  deference  to  the  provisions  of  law. 
respecting  joint  debtors,  it  was  proper  to  thus  make  him  a  party.  Bat 
they  insist,  with  much  earnestness,  that  no  judgment  could  or  should 
have  been  rendered  against  him ;  that  he  might  be  thus  made  a  joint 
detendant,  in  order  to  satisfy  a  legal  requirement,  but  not  for  any 
further  purpose. 

The  question  thus  presented  is  not  free  from  doubt,  but  we  prefei*  tt> 
follow  the  decision  in  Jelks  t;.  Smith,  above  cited,  rendered,  as  it  was. 
in  full  view  of  the  leading  case  of  Dupuy  v.  Hunt,  2  An.  5G2.  See. 
also.  Field  v.  Delta  Company,  19  An.  36.  If,  therefore,  in  the  present 
•case,  the  proceedings  on  the  note  were  such  as  to  satisfy  the  require- 
ment that  **all  the  obligors  must  be  made  de/endants,^^  C.  C.  2M),  we 
must  think  that,  being  made  defendants,  they  were  both  subject  to  UK- 
liabilities  of  that  position,  and  that  the  judgment  against  Hyde  ^Ta^ 
not  a  nullity.  IIow  far  it  can  have  any  extra  territorial  effect,  is  not 
for  us  to  determine  in  this  case. 

It  is  therefore  ordered  that  tlic  judgment  appealed  from  bo  affirmwl. 
with  costs. 


No.  2193. — MouGAN  Cryerv.  Thomas  Drewry — Fellows,  Ferguson 
&  IIervey,  Garnishees. 

Cternlshoefl  residing  lo  the  cltj  of  New  Orleacs  can  not  bo  held  lUble  to  the  •ttaching creditor* 
for  a  lot  of  cotton  in  their  hands,  or  the  proceeds  thereof,  where  the  eTidenoo  showi  Vux 
the  cotton  attached  was  purchased  at  sheriff's  sale,  in  the  State  of  Arkansaa,  before  skip- 
ment,  by  one  of  the  garnishees  on  their  own  account 

APPEAL  from  Fourth  District  Court,  pasish  of  Orleans.  TMard,  I 
John  R.  HaUey,  for  plaintiff  and  appellee.  A.  Soberly  curator  od 
hoc  for  defendant,  appellee.  ClarkCj  Bayne  d  Eenshaw,  for  garnishees, 
appellants. 

Howell,  J.  Plaintiff  sued  the  defendant,  Drewry,  on  a  note  for 
$1300,  dated  at  Louisville,  Ark.,  on  the  twenty-fifth  of  September. 
1866,  due  first  of  May.  1867,  with  ten  per  cent,  interest,  the  payment 
of  which,  as  alleged,  and  is  indorsed  thereon,  is  secured  by  mortgage 
on  ten  bales  of  cotton,  which  defendant,  in  violation  of  agreement, 
shipped  to  Fellows,  Ferguson  &  Hervey,  in  New  Orleans,  who  ha^e 
sold  the  same  and  hold  the  proceeds,  and  who  are  made  the  garnishees. 
In  their  answers  they  deny  having  any  property  or  funds  of  tbe 
defendant.    These  answers  were  traversed,  and  on  the  trial  thereof, 
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judgment  was  rendered  against  the  garnishees  for  $450,  with  ten  per 
cent,  interest,  and  they  appealed. 

The  evidence  shows  that  the  firm  of  Drewry  &  Little  raised  a  crop 
together,  in  1867 ;  that  a  portion  thereof  was  sold  by  the  sheriff  of 
the  county  where  it  was  raised,  and  purchased  by  C.  M.  Hervey,  one 
of  the  garnishees,  and  shipped  to  his  firm  here.  It  was  this  cotton,  or 
a  part  of  it,  that  was  attached  in  this  suit.  The  defendant,  therefore, 
was  not  the  owner  of  it.  Some  eflPort  was  made  to  prove  that  the  firm 
of  Fellows,  Ferguson  &  Hervey  agreed  to  hold  the  surplus  of  its 
proceeds,  after  paying  tlieir  claim  against  Litle,  of  the  firm  of  Drewry 
Sc.  Little,  for  the  benefit  of  plaintiff  on  his  claim  against  Drewry ;  but 
what  was  said  on  this  subject  was  too  vague  and  conditional  to  create 
an  obligation  on  their  part,  or  to  make  the  supposed  surplus  the  prop- 
erty of  Drewry. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  the  garnishees,  Fellows,  Fer- 
guson &  Hervey,  with  costs  in  both  cases. 

Rehearing  refused. 


No.  1937. — Joseph  Aleix  v,  Charles  Derbignt. — Widow  Duffel, 
Tutrix,  Intervenor. 

The  intanrenor  is  not  entitled  to  »ppe«l  from  »  Jadgment  ftgalost  the  defendant,  If  no  Judgment 
has  been  rendered  by  the  court  below  on  the  intervention. 

APPEAL  from  Sixth  District  Court  of  New  Orleans.    Duplaniierf  J. 
Julien  A.  Seghers,  for  intervenor,  appellant.    Saucier  <&  Michinard 
and  L,  Duvignaud,  for  appellees. 

Howell,  J.  The  plaintiff  purchased  four  lots  of  ground,  in  New 
Orleans^  from  the  defendant,  at  public  auction,  but,  having  refused  to 
comply  with  the  terms  of  sale,  he  was  notified  that  the  property  would 
be  sold  again,  at  his  risk;  whereupon,  alleging  apprehended  injury  to 
hia  credit,  he  obtained  an  injunction,  restraining  the  defendant  from 
proceeding  with  said  threatened  sale,  d  la  folle  enclUre,  on  the  ground 
that  the  title  of  the  latter  was  imperfect,  for  the  following  reasons,  to 
wit :  The  said  lots  were  once  sold  by  the  defendant  to  Albert  DuffeU 
now  deceased,  whose  succession  was  accepted,  with  benefit  of  inven- 
toiy,  by  the  widow  and  children,  some  of  whom  are  minors,  and  before 
itB  final  liquidation,  a  retrocession  of  said  lots  was  made  to  the 
defendant,  for  the  unpaid  price  owing  by  the  succession,  upon  the 
advice  of  a  family  meeting,  and  judgment  of  court  homologating  tlic 
deliberations  thereof.  But  the  undertutor  of  the  minors  did  not  attend 
the  said  meeting,  they  being  represented  by  an  undertutor  ad  hoc, 
appointed  for  the  purpose,  and  the  action  of  the  beneficiary  heirs, 
^gridow  and  tutrix,  in  effecting  said  retrocession,  is  illegal,  and  not 
i^arranted  by  law. 
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Aleix  V.  Dorbigny— Widow  Daffel,  Tatrix,  Intorvenor. 

The  defendant^  without  cxcopting,  answered,  maintaining  the  Talidity 
of  his  title,  and  the  regalarity  of  the  proceedings  by  which  the  retro- 
cession, or  compromise,  was  authorized  and  e£fected,  which  resulted  in 
guarding  the  interests  of  the  minors,  as  the  price  due  on  it  at  the  time 
exceeded  that  for  which  it  was,  immediately  after,  sold  to  the  plaintiff, 
and  the  succession  was  saved  an  actual  loss,  besides  the  expense  of  a 
sale  under  legal  process. 

The  widow  and  tutrix  intervened,  adopting  the  defense  of  the 
defendant,  and  joining  in  hiB  prayer  for  a  decree  dissolving  the  ipj unc- 
tion, abd  declaring  his  title  good  and  valid. 

Judgment  was  rendered,  on  the  fifth  of  Novemherf  1867,  in  favor  of 
plaintiff,  perpetuating  the  injunction,  and  condemning  the  defendant 
to  pay  costs,  but  making  no  disposition  of  the  intervention;  and,  o» 
the  fourth  of  November,  186S,  the  intervener,  as  widow  and  tutrix, 
iUone  appealed. 

It  is  manifest  that  the  judgment  is  resjudieataj  as  to  the  plaintiff  and 
defendant,  appellees,  and  can  not  be  disturbed  as  to  them,  and  it  is 
difficult  to  conceive  what  judgment  can  be  given  by  us  on  this  appeal 
that  will  alter  or  affect  the  rights  of  the  several  parties.  Whatever 
may  be  the  effect  of  the  judgment,  as  between  the  plaintiff  and 
defendant,  it  does  not  seem  to  us  that  it  concludes  the  rights  of  inter- 
vener, whose  intervention  was  not  passed  on  by  the  court  below.  Slic 
did  not  require  a  decision  thereon;  and,  with  the  decision  of  the  main 
action,  the  intervention  falls.    4  An.  279;  12  An.  460;  14  An.  426. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed,  without 
prejudice  to  the  rights  of  the  iuterveuor.  Costs  of  appeal  to  be  paid 
by  appellant. 


No.  2642.— Summers  &  Brannins  v.  J.  Y.  and  P.  V.  IIolmncswortii. 

Tho  wife  can  not  bind  herself  for  lier  husband*  nor  coqjoinUy  with  him,  for  debts  contracted  by 

him  before  or  daring  the  community.    C.  O.  3413. 
The  question  of  the  eifect  of  the  renunciation  of  the  wife's  mortgagQ  oan  not  be  axamiiied  by 

the  appellate  court,  if,  in  answer  to  the  appeal,  she  falls  to  ask  for  the  amendment  of  tht 

judgment  in  her  favor. 

APPEAL  from  the  Thirteenth  District  Court,  parish  of   Tensas. 
Houghy  J.    Farrar  c£'  Beeves,  for  plaintiffs  and  appellants.    £,  JD^ 
Farrar  and  Samuel  B,  Walker,  for  defendants  and  appellees. 

LuDELiNG,  C.  J.  The  plaintiffs  sue  the  defenjdauts,  husband  and 
wife,  in  solido,  for  eight  thousand  and  thirty-five  dollars,  and  for  a 
recognition  of  their  mortgage,  executed  by  defendants  to  secure  the 
debt.  On  the  twenty-secoml  day  of  January,  1867,  the  plaintifis  and 
the  defendants  entered  into  a  contract,  whereby  the  plaintiffs  i^^reed 
to  famish  supplies  and  moneys  to  cultivate  a  certain  plantation  in 
this  State,  and  the  defendants  jointly  and  severally  executed  .tliree 
promissory  notes,  each  for  $3000,  and  they  gave  a  mortgage  on  lands 
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in  this  State,  a  part  of  whicli  is  stated  in  the  act  to  be  community 
and  a  i>art  tlie  parapbernal  property  of  the  wife;  and  the  wife 
renounces  her  legal  mortgage  on  the  community  property  in  favor  of 
the  plainti^s. 

The  only  qnestioDS  presented  by  the  pleadings  are,  has  tlie  wi£& 
bound  herselt  for  any  part  of  the  debt  claimed,  and  is  the  mortgage 
given  by  her  on  her  separate  property  valid  t 

The  evidence  establishes  that  the  debt  created  was  for  the  benefit  of 
the  community,  and  the  Civil  Code  dechires  that  the  wife  ''can  not 
bind  herself  for  her  husband,  nor  conjointly  with  him,  for  debts  con- 
tracted by  him  before  or  daring  tlie  marriage/'    Art.  2412, 14  An.  169, 

The  question  argued  in  the  brief,  relative  to  the  renunciation  of  the 
wife's  mortgage,  can  not  be  examined  by  us,  as  the  appellee  has  not,  ia 
her  answer  to  the  appeal,  asked  for  the  amendment  of  the  judgment 
in  her  favor. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs  of  appeal. 

Reheariug  refused. 


No.  2598.— Widow  Charles  A.  Slack  et  al.  v.  Edward  J.  Gay. 

steam  boilers,  need  in  a  mw  mill  on  »  plantation,  do  not  oonstitute  a  part  of  the  realtj,  and  tlto 
otmer  may  recover  them  or  their  valno  from  a  purchaser  of  the  place,  although  he  may 
have  paid  the  vendor  their  ftill  price  In  such  a  case,  the  vendee  is  entitled  to  Judgment 
against  his  vendor  in  warranty  for  the  amount  he  is  condemned  to  pay  the  owner  of  the 
boilers. 

APPEAL  from  Fiftli  District  Court,  parish  of  Iberville.    Fosey,  J. 
Samuel  Mathews,  for  plaintiff  aud  appellant.    Barroio  &  Pope,  for 
defendant  and  appellee.     W.  B.  Bobertson,  for  waiTautors. 

LuDELiNG,  C.  J.  The  plaintiffs  allege  that,  dining  the  year  1866,. 
they  loaned  to  J.  Walter  Still  well  two  steam  boilers,  which  were  placed 
upon  the  plantation  of  Mrs.  Keep,  and  were  there  used  in  ii  saw  mill  f 
that  the  defendant  was  aware  of  the  fact  that  the  boilers  did  not  belong 
to  Mrs.  Keep,  when  she  sold  the  place  to  him;  and  they  prayed  to  be 
declared  the  owner  of  said  boilers,  and  that  the  boilers  be  delivered  to 
them,  or  that  there  be  judgment  against  the  defendant  for  the  value 
of  said  boilers,  with  intei-est  and  costs  of  suit. 

Gay  filed  a  general  denial ;  alleged  that  the  boilers  were  attached  U> 
the  soil,  and  formed  a  part  of  the  realty  whicli  he  bought,  etc.,  and  he 
called  his  vendor  in  warranty.  Mrs.  Keep,  called  in  warranty,  denied 
sdi  tlie  allegations  6f  the  plaintiff;  cLaimed  to  be  the  owner  of  the 
boilers,  by  different  titles  derived  from  Still  well,  and  called  his  legal 
jrepreaentatiVe  in  warranty. 

The  evidence  establishes  cleai-ly  that  the  boilers  belong  to  the  plain- 
tdff;  there  is  no  proof  that  Mrs.  Keep  ever  acqnired  any  title  to  them 
-£rorsi  Stillwell,  or  any  one  else* 
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widow  Black  et  aL  t.  Gaj. 

The  evidence  in  regard  to  the  value  of  the  boilers  is  conflicting. 
The  estimate  placed  ou  them  by  the  witnesses  range  from  $300  to 
$1000.  The  ownei-s  of  the  boilers  demand  that  they  be  delivered  to 
them;  while  the  defendant  resists  the  demand,  and  claims  the  right 
given  him  by  article  499,  Civil  Code,  to  pay  their  value.  Under  these 
circumstance,  equity  would  require  that  we  should  not  adopt  the 
lowest  estimate  of  their  value,  as  the  district  judge  did,  but  that  we 
shonld  rather  allow  the  full,  but  fair,  value  of  the  boilers.  No  one 
should  enrich  himself  at  the  expense  of  another.  We  think  $650 
should  have  been  allowed. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  avoided  and  reversed,  and  that  there  be  judgment  in 
favor  of  the  plaintiffs  against  the  defendant,  Edward  J.  Gay,  for  $650, 
with  five  per  cent,  per  annum  interest  from  judicial  demand,  and  costs 
in  both  courts.  It  is  further  ordered  that  Edward  J.  Gay  have  judg- 
ment against  Mrs.  Eliza  Keep,  his  vendor  and  warrantor,  for  the  like 
sum,  with  interest  and  costs.  It  is  further  ordered  that  the  demand 
of  Mrs.  Keep  against  Henry  S.  Slack,  administrator  and  individually, 
be  rejected,  with  costs. 
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;ii9    4oa,  ^^^  1965.— Robert  L.  Young  v.  Ship  Princess  Royal  et  a1. 

The  State  courts  are  witbout  Juriiidictlon  to  enforce  a  privilege  given  by  Uw  on  vessels  for  the 
recovery  of  dsmSKes  for  a  maritime  tort.  In  such  cases  an  admiralty  lien  is  created  which 
can  only  be  enforced  In  the  courts  of  the  United  States.    4  Wallace,  42i,  Ml. 

A  claim  lor  damages  ex  delicto  can  not  be  enforced  by  attachment    12  An.  110. 

In  an  action  for  damages  against  a  vessel  fbr  a  collision,  no  Judgment  can  be  rendered  against 
her  ii  the  evidence  shows  thit  she  was  not  in  fkkult,  and  that  she  was,  at  the  time  of  the 
coUision,  cnder  the  control  of  a  tugboat. 

A  PPEAL  from  Fourth  District  Court,  parish  of  Orleans.  TMardf  J. 
XjL  Bandolphf  Singleton  d^  Browne,  for  plaintiff  and  appellant.  Baee, 
Foster  ds  E,  T.  Merrick^  for  defendants  and  appellees.  Horner  d' 
Benedict,  for  warrantors,  appellees. 

LuDELiNG,  C.  J.  The  plaintiff  complains  that,  by  a  collision  in  the 
port  of  New  Orleans,  his  flatboat  and  a  cargo  of  flour  were  damaged 
by  the  fault  of  those  in  charge  of  the  ship  Princess  Royal,  to  the  extent 
of  $1332  18.  He  alleges  that  he  has  a  privilege  on  the  ship  to  aecnie 
the  payment  of  the  damages ;  that  her  owners  are  non-residents  and 
unknown  to  plaintiff,  and  he  prays  for  an  attachment  againat  the 
vessel  and  for  judgment  against  the  master  and  owners  for  the  smn 
above  stated,  with  interest  and  costs,  and  with  privilege  on  the  ship 
Princess  Royal,  her  tackle,  etc.  The  usual  affidavit  and  bond  for 
attachment  were  made,  and  a  writ  of  attachment  issued. 

The  defendants  appeared,  and  for  answer  filed  a  general  denial; 
they  called  the  master    and  ownera   of  the  tugboat  Tuscarora  in 
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warranty,  alleging  tbat  they  had  the  ship  Princess  Royal  in  tow,  and 
that  they  were  responsible  for  any  damages  done  to  the  plaintiff,  etc* 
They  alleged  that  the  master  and  owners  of  the  Tuscarora  are  non- 
residents ;  they  allege  that  under  the  law  of  the  State  they  have  a 
piivilege  on  the  ship,  and  pray  for  an  attachment,  etc. 

The  warrantors  excepted,  on  the  grounds  following :  That  the  court 
''was  without  jurisdiction  over  the  matter  and  things  involved 
in"  the  suit;  that  no  law  .authorized  the  call  in  warranty;  that  no 
caase  of  action  is  stated  against  the  warrantors. 

Subsequently  they  filed  a  rule  to  quash  the  attachment  for  the^ 
reasons  following :  That  the  court  is  without  jurisdiction ;  that  no 
law  of  the  State  accords  to  the  defendant  a  right  to  a  writ  of  attach- 
ment ;  that  the  affidavit  is  insufficient }  that  the  damages  claimed  are 
not  due,  and  that  the  bond  is  not  good.  The  exceptions  and  rule  were 
dismissed,  and  the  warrantors  filed  for  their  answer  a  general  denial. 

Later  in  these  proceMip.gs  the  defendants  and  warrantors  filed  an 
exception  to  the  jurisdiction  of  the  court,  on  the  ground  that  the  case 
was  within  the  exclusive  admiralty  and  maritime  jurisdiction  of  the 
United  States  courts. 

This  exception  was  sustained,  and  the  suit  was  dismissed,  and  the 
plaintiff  has  appealed. 

If  this  action  be  considered  as  a  proceeding  in  rem  for  the  enforce- 
ment of  a  privilege  given  by  law  (Revised  Statutes  of  1855,  p.  538, 
sec.  9)  on  the  vessel,  for  the  recovery  of  damages  for  a  tort,  tlie  State 
courts  are  without  jurisdiction.  The  case  would  be  one  of  maritime 
tort,  creating  an  admiralty  lien,  which  can  be  enforced  against  the 
ship  only  by  the  courts  of  the  United  States.    4  Wallace,  424,  561. 

If  the  suit  be  regarded  as  an  attachment,  whereby  the  absent 
defendants  are  brought  into  court  through  their  property,  the  suit  can 
not  be  maintained,  for,  under  the  settled  jurisprudence  of  this  State, 
attachment  suits  can  not  be  maintained  on  a  claim  for  damages  arising 
ex  delicto.    2  An.  943;   3  An.  436 ;   12  An.  110. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  of  appeal 


On  Application  fou  Rehearing. 

liUDELiNG,  C.  J.  We  should  have  stated  that  no  judgment  could  be 
rendered  against  the  defendants  because  they  were  not  in  &ult,  their 
sMp,  the  Princess  Royal,  being,  at  the  time  of  the  collision,  under  the 
control  of  the  tugboat  Tuscarora.    See  20  An.  495,  Sanford  v.  Ciapp. 

Rehearing  refused* 
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No.  1919. — F.  Boisdore  v.  George  and  Robert  Malcolx. 

The  mortgftge  granted  by  article  3282  of  the  Civil  Code  in  f^vor  of  the  iator  on  the  property  o( 
ltl8  wird  for  advances  made,  has  effect  against  third  parties  only  from  the  date  of  iaecrip- 
tlon.  Tacit  mortvages  exist  only  in  favor  of  those  persons  included  in  the  ezcepttoes 
establibhed  by  law,  and  no  exception  is  made  in  favor  of  tutors.  The  mortgsges  gmnted  is 
their  favor  must,  to  have  effect,  be  recorded. 

The  rank  of  mortgages,  which  are  required  to  be  recorded  to  give  them  validity,  most  be 
determined  by  the  date  of  inscription. 

APPEAL  from  Second  District  Court,  parish  of  Orleans.  ThamaSy  J. 
L.  Cliarvet  and  E,  Bermitdes  and  8.  ds  J.  L,  Belden,  for  plaintiffs 
and  appellees.  L.  Castera  and  C.  Hnnt,  for  defendants  and  appellants. 

Howell,  J.  This  is  a  controversy  between  mortgage  creditors,  in 
which  the  only  question  pressed  on  our  consideration  by  the  plaintiif 
;and  appellant  is  as  to  the  necessity  of  inscribing  the  legal  moiH^gage 
granted  in  article  3283  of  the  Code  in  favor  of  tutors  on  the  property  of 
minors,  as  a  security  for  the  advances  which  they  may  have  made,  and 
which  is  therein  declared  to  be  like  the  mortgage  in  fiivor  of  the  minors. 
He  contends  that,  because  the  mortgage  of  tutors  is  in  letter  and  spirit 
a  like  mortgage  with  that  granted  in  favor  of  minors  ander  said  artide, 
it  must  be  preferred  over  subsequent  conventional  mortgages  exactly 
in  the  same  manner  as  tlie  mortgage  of  minors,  without  being  inscribed ; 
that  because  declared  to  be  like  in  kind  by  said  article,  it  is  like  also 
in  its  operations,  effects,  advantages  and  privileges,  and  that  the  pro- 
vision of  the  law  which  dispenses  the  minor's  mortgage  from  inscrip- 
tion embraces  also  the  tutor's  moi*tgage. 

To  this  proposition  we  can  not  assent.  Aiticle  3297  declares  that 
''among  creditors,  tiie  mortgage,  whether  conventional,  legal  or 
ludicial,  has  force  only  from  the  time  ot  recording  it  in  the  manner 
hereinitfter  directed,  except  in  the  cases  mentioned  below." 

Article  3298  says :  '*  A  mortgage  exists  without  being  recorded,  in 
favor  of  minors,  interdicted  and  absent  persons,  on  the  property  ot 
their  tutors,  curators,  and  others,  over  whose  property  the  law  grants 
them  a  tacit  mortgage,  either  general  or  special. 

*'  The  mortgage  of  the  wife  on  the  property  of  the  husband  for  her 
dotal  rights,  does  also  exist  without  being  recorded.^' 

This  latter  clause  has  been  construed  to  apply  also  to  the  wife's 
paraphernal  rights,  which,  it  has  been  thought,  was  judicial  legisla- 
tion, but  which  may  possibly  be  warranted  by  the  language  of  the 
second  clause  of  article  3333.  The  reason  upon  which  the  exception 
established  by  this  article  rests,  is  that  the  persons  thus  protected  are 
unable  to  act  in  their  own  behalf.  This  reason  does  not  exist  in  the 
ease  of  tutors  who  act  lor  themselves.  The  exception  is  in  favor  of 
the  persons  and  not  the  rights  protected.  This  distinction  is  appar^t 
in  all  the  legislation  on  the  subject.  In  the  chapter  on  inscription, 
article  3317  declares  that  '*  all  mortgages,  whether  conventional,  legal 
or  judicial  are  required  to  be  recorded  in  the  manner  hereafter  pro- 
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videdy^  aad  article  3333,  in  the  same  chapter,  directiiig  the  reinscrip- 
tioB,  exempts  the  mortgages  in  favor  of  the  wite,  for  her  dower  and 
oiktr  claims,  and  ia  favor  of  minors,  interdicted  and  absent  persons. 

And  so  in  the  act  of  1843,  directing  how  inscriptions  shall  be  erased, 
this  distinction  is  maintained  In  none  of  tbe  provisos,  exceptions  or 
exemptions  in  the  law  is  the  mortgage  of  the  tator  embraced.  ExpresHo 
Hniu9  est  exclusio  alteriua. 

The  law  seems  to  be  positive  that  among  creditors  mortgages  will 
liave  effect  only  from  the  date  of  inscription,  except  mortgages  in  favor 
of  wives,  minors,  interdicted  and  absent  persons. 

Judgment  affirmed. 


No.  2644. — YoLNET  E.  Ogle  et  al.  v.  J.  C.  King  et  al. — Diggs  & 
MiCHiE,  Interveners. 

The  liTpothectrjr  right  granted  by  GL  G.  1626,  in  fiiTor  of  a  particular  legatee  upon  the  immoTa- 
blea  pt  a  suooeaaion,  is  ft  lagaL  miwtgage;  and  it  must  be  recorded,  in  order  to  maintain  its 
priority,  as  against  a  conventiontl  mortgage,  imposed  by  the  universal  legatee,  and  duly 
recorded,    a  C.  S297. 

APPEAL  from  the  District  Court,  parish  of  Tensas.  Houghf  J. 
J.  G.  Leach  and  A,  K.  Ogden,  for  plaintiffs  and  appellees.  Spar- 
row c0  Montgomeryy  Eeeve  Lewis  and  Farrar  dt  Beeves,  for  defendants 
and  appellees.  Mayo  i&  Spencer  and  Aroni  ds  Collier,  for  interveners 
and  appellants. 

Howe,  J.  Rodney  C.  King  died  in  1853,  leaving  a  will,  by  which  he 
constituted  J.  C.  King  and  Prosper  King,  then  minors,  his  universal 
legatees,  and  bequeathed  to  Yolney  £.  Ogle  and  EUis  K..  Ogle  the  sum 
of  $25,000.    He  leit  no  forced  heirs. 

The  defendant,  Ribbe,  dative  testamentary  executor,  and  tutor  of  the 
Kings,  i*endered  his  final  accounts  in  1859,  which  were  homologated. 

In  the  same  year,  the  Kings,  one  being  of  age,  and  the  other  eman>. 
cipated,  took  possession  of  the  immovables  of  the  succession,  consisting 
of  a  plantation,  etc.  In  1861,  they  mortgaged  the  property  to  secure 
notes  lield  by  the  intcrvenors,  Diggs  &  Michie,  and  which  were  given 
for  advances  and  supplies  to  carry  on  the  plantation. 

This  action  was  instituted  in  18G6,  to  enforce  the  claims  of  the  Ogles, 
AS  particular  legatees,  for  the  sum  of  $25,000,  with  interest,  and  to 
liavo  the  mortgage  therefor  recognized  as  the  first  mortgage  on  the 
property.  The  Kings  are  sued  jointly,  as  debtors  of  the  legacy,  in 
possession  of  tbe  plantation,  and  the  defendant  as  executor,  who  had 
xvroDgfuUy  turned  it  over  to  tbcm  in  1859. 

The  interveners  asserted  th^ir  priority,  in  virtue  of  their  conven- 
tional mortgage,  recorded  March  14,  1861. 

The  judge  a  quo  was  of  opinion  that,  by  the  tenns  of  the  testament, 
^ithb  plaintiffs  were  to  be  paid  their  particular  legacy  only  from  the 
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revenues  of  the  plantatioo,  and  gave  judgment  recognising  this  right, 
with  mortgage,  as  claimed.  No  judgment  was  given  against  Kibbe, 
upon  the  claim  made  against  him,  as  executor,  and  for  having  wrong- 
fully turned  over  the  plantation  to  the  Kings. 

Neither  plaintiffs  nor  defendants  have  appealed,  and  we  can  not* 
therefore,  consider  the  merits  of  the  judgment,  as  between  them,  nor 
the  questions  therein  involved. 

It  was,  however,  further  decreed  that  the  interveners  have  judgment 
against  the  Kings  for  the  amount  of  their  claims,  with  mortgage  Mite- 
quent  to  that  of  plaintiffs.  The  only  question  before  us  is  that  of 
priority,  as  between  the  mortgage  of  the  legatees  and  that  of  the 
interveners. 

Article  1626  of  the  Civil  Code  declares  that  the  heirs  of  the  testator, 
or  the  debtors  of  a  legacy,  shall  be  personally  bound  to  dischai^  it, 
each  in  proportion  to  the  part  that  falls  to  him  in  the  successiony  and 
that  they  shall  be  bound  by  mortgage  for  the  whole,  to  the  amount  of 
the  value  of  the  immovable  property  of  the  succession  withh^dby 
them. 

This  article  is  identical  with  article  1017  of  the  Code  Napoleon,  and 
there  seems  to  be  no  difference  of  opinion  among  the  French  com- 
mentators as  to  the  character  of  the  mortgage  thus  established.  It  is 
a  legal  mortgage.  The  action  to  enforce  it  is  a  hypothecary  action — 
the  one  instituted  by  the  plaintiffs  in  this  case  to  establish  and  cause 
to  be  enforced  the  mortgage  which  they  claim  on  the  immovables 
withheld  by  the  Kings,  the  debtors  of  the  legacy.  Rogrou,  Codes 
Fran^ais,  vol.  1,  p.  194 ;  Toullier,  vol.  5,  No.  567;  Persil's  Regime  Hypo- 
thecaire,  vol.  1,  p.  373,  et  seq ;  Troplong  Hypoth^ues,  voL  2,  No. 
432,  Aer, ;  Meilin  Repertoire,  Legataire,  36,  par.  II. 

And  the  same  writers  appear  to  agree  that  this  legal  mortgage  must 
be  registered,  to  maintain  its  priority,  as  against  mortgage  creditors  in 
whose  favor  the  immovables  of  the  inheritance  may  be  affected  by  the 
heir  or  universal  legatee,  in  possession.  The  same  just  rule  would 
seem  to  be  established  by  our  Civil  Code.  ''Among  creditors,  the 
mortgage,  whether  conventional,  legal,  or  judicial,  has  force  only  from 
the  time  of  recording  it,  in  the  manner  hereafter  directed,  except  in 
the  cases  mentioned  below.''  Article  3297.  The  only  mortgages  that 
exist  without  inscription  are  those  in  favor  of  minors,  interdicted  and 
absent  persons,  and  married  women.  Article  3298.  The  legal  mort- 
gage of  the  particular  legatee  against  the  heirs,  on  the  immovables  of 
the  inheritance,  which  they  detain  or  withhold,  is  not  excepted  from 
the  necessity  of  registry,  and  we  do  not  feel  authorized  to  make  the 
exception.  Se  case  of  Boisdor^  v.  Malcolm,  this  day  decided.  The 
rule  which  we  thus  feel  called  upon  to  recognize,  is  one  of  eminent 
justice  in  this  case. 

The  executor,  Kibbe,  who  was  also  tutor  of  the  Kings,  rendered  his 
final  accounts  in  1859.    The  Kings,  having  each  become  em  Juris,  took 
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poBsesBion  and  control  of  the  plantation  in  the  same  year.  Two  yeare 
after,  they  borrowed  money  upon  the  notes  held  by  the  interrenorSt 
and,  to  eecare  these  notes,  ezecated  the  conventional  mortgage.  The 
proceeds  went  to  carry  on  the  place. 

Five  years  after,  in  1866,  this  suit  is  instituted,  with  intent,  on  the- 
part  of  the  particular  legatees,  to  obtain  a  preference  over  those  who 
have  thus  furnished  money  to  carry  on  the  plantation,  out  of  the  net 
product  of  which  their  legacy  was  to  be  paid.  It  would  seem  that,  in 
sncli  a  case,  strict  law  and  equity  must  coincide. 

Much  has  been  said,  in  the  argument  of  this  cause,  of  the  action  of 
separation  of  patrimony,  and  the  privilege,  or,  perhaps  more  properly^ 
right  of  preference,  provided  by  article  3242  of  the  Civil  Code.  We 
do  not  think  that  the  questions  raised  by  this  branch  of  the  discussion 
require  consideration  in  this  case.  This  is  not  an  action  of  sepa)ration 
of  patrimony.  We  do  not  find  that  the  plaintiffs  have  ever  instituted 
any  such  action,  and  it  may  be  doubted  if  it  would  lie,  in  regard  to  a 
succession  accepted,  in  legal  contemplation,  with  benefit  of  inventory. 
But  the  article  throws  some  light  upon  the  propriety,  possibility  and 
method  of  recording  this  legal  mortgage,  for  it  declares  that  the  legatee- 
who  resorts  to  the  action  of  separation,  can  preserve  his  privilege  oaZjr 
by  recording  in  the  mortgage  office  the  evidence  of  his  claim  on  th^ 
property  of  the  succession,  within  three  months  after  it  is  opened. 

Considering,  therefore,  that  the  legal  mortgage  of  the  plaintiffs  wa9 
not  recorded  prior  to  that  of  intervenors,  we  must  conclude  that  there 
waa  error  in  the  judgment,  to  tlie  prejudice  of  the  latter. 

It  is  therefore  ordered  and  adjudged  that  the  said  judgment,  so  far 
as  it  accords  to  the  intervenors  a  mortgage  subsequent  in  rank  to  that 
of  plaintiffs,  be  avoided;  that  the  interveners'  mortgage  be  decreed  to 
be  prior  in  rank  to  that  of  plaintiffs,  upon  the  property  described  in 
the  act  by  which  their  notes  are  secured;  that,  in  all  other  respects, 
the  said  judgment  remain  undisturbed,  and  that  the  plaintiffs  pay  the 
costs  of  appeaL 


No.  2650.— HoNORB  PoTTiER  V.  Wm.  M.  Strickland  et  al.— Wm.  M.. 
Strickland  v.  Hyatt  and  Gillespie. 

The  Mle  of  a  Judgment  will  be  steld  by  injunction,  if  the  Judgment  debtor  him  been  notiflod. 
of  the  tr»n«fer  before  the  seizure  wm  made,  provided  the  transfer  was  made  honajtde. 

APPEAL  from  Thirteenth  District  Court,  parish  of  Tensas.  Mough,J. 
Julius  Arani,  for  plaintiff  and  appellant.    Farrar  (&  Beeves^  for 
defendants  and  appellees. 

LuDELiNG,  C.  J.  On  the  thirteenth  day  of  April,  1868,  Honoi6- 
Pettier  obtained  an  injunction  to  prevent  the  defendants  from  selling^ 
a  jadgment,  rendered  in  the  suit  of  R.  C.  Hyatt  v.  Joseph  DoubaTi  oil 
the  groand  that  the  judgment  belonged  to  him. 
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T]ie  evidence  eatisftes  us  that  the  jadgment  should  have  been  taken 
oviginally  in  favor  of  Pettier,  and  that  the  transfer  thereof  by  Hyatt, 
4ifter  the  judgment  had  been  obtained,  was  made  botMfidej  and  that 
the  said  transfer  was  notified  to  the  judgment  debtor  before  the  acizare 
in  this  c«8e.    C.  C,  arts.  2612,  2613. 

It  is  tlierefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
tlie  district  eoort  be  affirmed,  with  costs  of  appeaL 


No.  2031.— T.  Barnett,  Wife,  etc.,  v.  P.  Bernstein,  Tutor,  et  al. 

Jk'jndgment  of  the  court  ordoring  a  partition  of  sncceASion  property  In  kind,  to  be  mada  in 
oonfomlty  widi  a  report  of  experts  and  demanded  by  alt  parCiea  in  tnteretfe,  wtn  not  b*  wt 
aaide  bocauae  a  new  inyeatory  and  appraiaemont  was  not  male,  aa  required  in  aoch  caws 
by  article  1248,  Civil  Code. 

A  PPEAL  from  the  Second  District  Court  for  the  parish  of  Orleans. 
ijL  Jhivigneaudy  J.  ffyman,  Wallace  <&  Handlin,  for  opponents  and 
:appcllants.    JE.  Howard  McCaleh,  for  appellees. 

Howell,  J.  There  being  no  sufficient  evidence  before  us  that  the 
appellants  have  voluntarily  executed  the  judgment  appealed  fronaL»  and 
the  matter  in  dispute  being  over  five  hundred  dollars,  there  is  no 
ground  for  dismissing  the  appeal,  and  the  motion  is  overruled. 

The  appeal  is  taken  from  a  judgment  dismissing  an  opposition  to  the 
liomologation  of  an  act  of  partition  before  a  notary,  under  a  judgment 
of  the  court  ordering  it  to  be  made  and  referring  the  parties  to 
said  notary. 

The  only  ground  of  opposition  which  can  be  considered  on  this 
■appeal  is  the  failure  to  make  an  inventory  within  the  twelve  months 
preceding  of  the  property  to  be  partitioned,  which  consisted  of  two 
houses  and  lots,  which  the  record  shows  were  considered  by  both 
parties  to  be  of  equal  value  and  were  held  in  common  by  two  owners, 
the  plaintiff  on  the  one  part  and  the  heirs  of  her  deceased  sister,  Mis. 
Bernstein,  on  the  other. 

The  object  of  the  law  in  requiring  a  recent  inventory  is  to  secure  an 
•equal  and  just  partition  of  the  property  in  value,  but  where  the  parties 
agree,  and  other  evidence  shows,  as  in  this  case,  that  the  lots  or 
portions  are  oqnal,  and  there  is  nothing  to  show  a  suggestion  from  any 
party  that  the  value  is  different  from  that  in  the  last  inventory  taken, 
or  that  a  new  appraisement  was  demanded,  the  omission  to  make  a 
formal  inventory  by  a  notary  is  not  fatal. 

Article  1*^9  says :  It  is  in  the  case  prescribed  in  the  preceding 
article  that  the  judge  is  bound  to  order  a  new  appraisement.  The 
-exact  conditions  contained  in  that  article  (1248)  do  not  appear  in  this 
proceeding. 

Both  parties  seem  to  have  demanded  a  partition  in  kind,  pcayed  the 
appointment  of  experts  to  report  thereon,  and  asked  to  be  referred  to 
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a  notary.  Xo  demand  was  made  for  a  new  inyentoiy  and  no  framd 
is  snggested.  The  experts  were  appointed,  and  they  reported  in  favor 
of  a  partition  in  kind  of  the  two  pieces  of  property,  and  the  judge 
rendered  a  judgment  decreeing  a  pai'tition  and  directing  the  properly 
to  be  divided  into  equal  parts — one  to  plaintiff  and  the  other  to  the 
heirs  of  Mrs.  Bernstein.  This  judgment  has  become  final.  In  the  act 
of  partition  the  value  of  each  property  is  stated  to  be  $11,000.  All 
the  special  tutors  to  the  heirs  of  Mrs.  Barstein,  who  are  lawyers, 
signed  this  act. 

Under  these  circumstances,  we  think  the  objection  should  not 
prevail.    No  good  purpose  would  be  served  by  another  act  of  partition. 

Judgment  affirmed. 


No.  6489.— A.  B.  James  v.  Johnson  &  Brother — G-.  W.  Johnson, 

Intervener. 

PUintlff.  ft  mexchtnfe  in  the  cltj  of  New  Orleans,  had  for  his  customers  the  defendants, 
residing  at  DeKalb,  Texas.  Defendants  became  laigely  indebted  to  plaintiff.  A  brother  cf 
defifndanta,  who  had  been  their  clerk,  came  to  New  Orleans  with  drafts  in  faror  of  the 
defenduts,  and  some  money,  and  purchased  a  lot  of  newgoods.  Immediately  thereafter 
the  plaintiff,  being  a  creditor,  attached  the  new  goods  thus  purchased.  On  trial  Jadgment 
tfaa  rendered  in  ikTor  of  the  attaching  creditor.  The  brother  who  had  formerly  been  the 
clerk  ( f  the  defendants,  with  no  visible  means  or  business  to  indicate  capital,  intervened  in 
the  attachment  suit,  and  claimed  that  he  had  made  the  purchases  of  the  goods  attached  on 
liis  own  account;  that  he  had  bought  the  store  in  Texas  and  was  doing  business  for 
lilmsftlf.  Tue  evidence  fsiled  to  show  a  sale  before  the  attachment  was  made,  and  also  failed 
to  show  any  consideration  therefor,  or  that  the  money  with  which  the  goods  attuchcd  were 
pofohased  waa  hia  own:  Held— That,  under  thia  state  of  Hicts,  the  sale  ot  the  store,  in 
Texas,  and  the  pretended  ownership  of  the  stock  of  goods  bought  in  the  city  of  New 
Or  eaas,  amounted  to  a  fraud  on  the  part  of  the  intervenor  and  delendants,  and  was, 
therefore,  null  and  void. 

APPEAL  from  tlio  Sixth  District  Court  of  New  Orleans.  Howell,  J. 
Hunion  d;  Miller  aud  Elmore  <£-  King,  for  plaintiff  and  appellee. 
Emerson  d'  Uuntington^  for  Johnson,  intervenor,  appellant. 

Taliaferro,  J.  The  plaintiff,  in  May,  1856,  attached  certain  mer- 
<!liandisc  as  property  of  their  debtors,  Johnson  &  Brother,  residents  of 
Texas.  This  lot  of  merchandise  was  claimed  by  the  intervener  as  his 
property,  having  purchased  it,  as  he  averred,  on  his  own  account. 
There  was  judgment  in  favor  of  the  plaintiff,  with  privilege  upon  the 
goods  attached  aud  for  costs.  This  judgment  was  rendered  on  the 
second  of  March,  1857.  Nearly  two  years  after,  in  January,  1850, 
judgment  was  rendered  in  favor  of  the  plaintiff  against  the  intervenor. 

The  facts  appear  to  be  that  Johnson  &  Brother,  who  were  merchants 
of  DeKalb,  Texas,  had  been  in  the  habit  for  several  years  previous,  of 
buying  their  goods  in  New  Orleans,  and  were  considerably  in  arrears 
with  the  merchants  in  the  city  in  the  year  1856.  In  the  spring  of  that 
year  George  W.  Johnson,  the  intervener,  who  had  formerly  been  the 
clerk  of  his  brothers,  Phineas  and  Lewis,  comprising  the  firm  of 
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JohDson  &  Brother,  came  to  New  Orleans  and  parchased  with  drafts 
drawn  in  favor  of  Jolinson  &  Brother,  and  with  part  cash,  the  mer- 
chandise which  plaintiff  attached  as  the  property  of  Johnson  & 
Brother.  The  intervenor  claimed  to  have  purchased  the  stock  of 
goods  of  Johnson  &  Brother  at  DeKalb,  and  that  he  was  doing  business 
tliere  on  his  own  account.  The  evidence  taken  in  the  case  is  copious, 
and  much  of  it  was  taken  under  commissions,  addressed  to  Tarioos 
places.  A  review  of  it  inclines  us  to  adopt  the  conclusion  arrived  at 
by  the  jury  before  whom  it  was  tried  in  the  court  below,  and  that  is» 
that  the  pretensions  of  the  intervenor  to  ownership  of  the  property 
was  a  simulation  and  fraud,  attempted  to  screen  the  property  of  the 
firm  of  Johnson  &  Brother  from  the  reach  of  their  creditors.  Various 
facts,  raising  a  strong  presumption  against  the  fairness  of  his  dealing, 
are  shown.  He  came  a  year  or  two  previous  to  1856  to  DeKalb,  in 
Texas,  having  but  little  visible  means,  and  engaged  as  a  clerk  for  the 
house  of  Johnson  &  Brother.  He  stated  that  a  short  time  before 
coming  to  New  Orleans  in  1856,  he  had  bought  the  stock  of  goods  and 
the  assets  of  Johnson  &  Brother;  that  the  consideration  of  tiie 
purchase  was  the  indebtedness  of  the  firm  to  him  in  the  sum  of  $2350, 
for  which  he  held  their  note.  The  testimony  was  taken,  first,  of 
Phineas  Jolinson,  and  afterwards  of  Lewis  Johnson,  to  establish  the 
indebtedness.  The  testimony  of  these  witnesses  given  in  favor  of  the 
intervener  is  quite  contradictory.  The  former  stated  that  no  assets  of 
the  firm  had  been  transferred  to  the  intervenor ;  the  latter  that  the 
assets  were  transferred  to  him.  One  of  them  fixed  the  indebtedness  of 
the  fiim  to  the  intervenor  at  $2350 ;  the  other  at  a  fraction  over  $4000. 
The  sale  of  the  goods  at  DeKalb  was  not  known  in  that  place  until 
after  the  attacliment  of  the  plaintiff  took  placo.  The  intervener 
himself,  being  questioned  by  a  party  in  interest  as  to  the  drafts  he 
used  in  the  purchase  of  the  merchandise  in  New  Orleans,  said,  at  first, 
that  the  firm  of  Johnson  &  Brother  had  no  interest  in  these  drafts, 
and,  afterwards,  on  the  same  day,  admitted  that  Lewis  Johnson  had 
an  interest  in  them. 

In  fine,  the  case  has  all  the  usual  surroundings  of  fraud  and  simula- 
tion. Johnson  &  Brother  were  heavily  in  debt  in  New  Orleans.  The 
pretended  purchaser  of  their  goods  and  assets  was  their  brother,  pre- 
viously employed  by  them  as  their  clerk  at  a  small  salary,  and  without 
means  of  his  own.  The  secrecy  of  the  sale,  which  appears  to  have 
been  a  device  resorted  to  after  the  plaintiff's  suit  was  brought,  and 
which  was  not  published  in  the  DeKalb  newspaper  until  after 
that  event. 

We  think  the  fraud  and  simulation  fully  made  out. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  in  both  ooorts. 

Howell,  J.,  recused. 
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No.  1993.— Richard  Johnsox  r.  John  H.  Gennison— E.  M,  Iveks, 

Appellant. 

A  jvd«m«itoyd«lBg  ilie  thariff  t&d  sefadng  cradiftor  to  rciuni  to  t3ia  ptvchaaar  the  prloa  of  tho 
adJndicaUon  of  property  aold  at  aherUTa  aale  la  equivalent  to  a  Judgment  formalljr  annul- 
ling the  adjudication.  Therefore,  when  auch  a  Judgment  haa  been  rendered,  and  not 
appealed  from,  the  turety  on  tho  appeal  bond  ia  eatopped  from  aetting  up  on  a  rule  to 
ahow  cause  whj  he  ahould  not  pay  the  Judgment,  that  the  flr^t  adJudicaUon  ia  aUll  in  toroe, 
becauae  it  has  not  been  Ivgslly  annulled. 

APPEAL  from  Sixth  District  Coart,  parish  of  Orleans.  Duplaniier,  J. 
A.  Cazabat  and  J.  £.  Wallace,  lor  plaintiff  and  appellee.    Lacey 
iB  Sutler,  ior  defendant  and  appellant. 

Lui>ELiNG,  C.  J.  The  plaintiff,  having  obtained  a  judgment  against 
Gennison,  the  latter  appealed,  and  gave  a  bond  for  a  suspensive  appeal, 
with  £.  M.  Ivens  as  his  surety. 

The  Supreme  Court  affirmed  the  judgment  of  the  district  court. 
On  tlie  thirtieth  of  June,  1866,  property  of  the  defendant  was  sold, 
under  execution  issued  in  the  above  entitled  cause,  for  enough  to  sat- 
iafy  the  judgment.  On  the  twenty- third  of  July,  Mrs.  Emanuel,  the 
purchaser,  instituted  proceedings  against  Johnson,  the  judgment  cred- 
itor, Gennison,  the  debtor,  and  the  sheriff,  to  compel  the  sheriff  to 
return  the  purchase  price,  on  the  ground  that  the  property  described 
in  the  advertisement  and  act  of  sale  did  not  belong  to  defendant. 

There  appears  to  have  been  a  misdescription  of  the  property  seized. 
There  was  judgment  in  favor  of  Mrs.  Emanuel,  and  the  money  was 
rdfnnded  to  her.  No  appeal  has  been  taken  from  that  judgment.  It 
is  contended  now  that  the  defendant,  Gennison,  was  not  notified,  and 
was  not  a  party  to  that  suit. 

Tho  sheriff's  return  shows  that  '*acopy  of  the  within  rule  was 
served  on  John  H.  Gennison,  at  his  domicile.  No.  64  Yillere  street,  by 
leaTing  the  same  in  the  hands  of  Miss  Francis  Gennison,  a  free  person, 
apparently  over  the  age  of  fourteen  years,  living  and  residing  at  the 
said  domicile,  and  whose  name  and  other  facts  I  learned  by  interro- 
gating her,  the  said  John  H.  Gennison  being  absent  from  home  at  the 
time  of  said  service.'' 

On  the  tenth  of  April,  1867,  an  alias  writ  of  fieri  facias  was  issued 
upon  the  judgment  rendered  in  favor  of  Johnson  against  Gennison— 
property  was  seized  and  sold.  There  being  no  other  property  of  the 
defendant  to  seize,  the  writ  was  returned  unsatisfied.  On  the  fifth  of 
August,  1867,  the  plaintiff  took  a  rule  upon  Edmund  M.  Ivens,  the 
surety  on  the  defendant's  appeal  bond,  to  show  cause  why  he  should 
not  be  condemned  to  pay  the  balance  of  the  judgment,  after  deducting 
the  net  proceeds  of  the  sale  made  under  the  alias  writ. 

The  reasons  assigned  by  the  surety  why  judgment  should  not  be 
rendered  against  him  are,  that  the  proceeds  of  the  first  sale  were  suffi- 
cient to  satisfy  the  debt  against  Gennison,  and  Uiat  the  ad|judicfttion  to 
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Mrs.  Emanuel  was  not  absolately  void,  nor  lias  it  been  legally 
annnlled. 

There  was  judgment  ordering  the  sheriff  and  judgment  creditor  to 
refund  the  price  of  the  a^udication  to  Mrs.  Emanuel,  as  alreadj 
stated,  and  that  judgment  is  now  res  judioaia. 

The  court  a  qua  rendered  judgment  against  the  surety,  and  we  have 
discovered  no  error  in  it. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed,  with  costs  of  appeal. 

Rehearing  refused. 


No.  2G57.— Matilda  J.  Bowie, «;.  Samuel  M.  Davis. 

An  act  of  donaUon  inter  vivoi  luu  no  effect  agalsat  third  pwttM  if  It  his  not  been  registered  In 
the  proper  book  of  donatlone  kept  in  the  parish  where  the  property  ie  «Un«ted.  Gl  C 
1641. 1942,  IMS,  1644. 1646. 

In  this  CMO  »n  imperfect  donstion  was  made  in  ikror  of  Mrs.  Bowie,  a  married  woman: 
imperfect,  because  of  tht  reservations  by  the  donor  in  the  act.  Aftorwaids,  and  before  the 
donation  took  effeeti  the  donor  and  his  wife,  and  the  donee  and  her  husband,  nude  a 
notarial  act,  which  was  dulj  recorded,  interpreting  and  construing  the  act  of  donation, 
dedsrlDg  its  meaning  to  be  a  sale  of  the  properlj,  and  not  a  donation.  Before,  howvfw, 
this  act  construing  the  donation  was  passedj  the  property  was  sold  at  macshal's  a»le  by  the 
creditors  of  the  donor,  and  the  husband  of  the  donee  became  the  purchaser.  The 
husbsnd  of  the  donee  having  pnrdiased  the  property  dMcrlbed  in  the  act  at  marshal's  sile, 
exeouted  a  mortgage  thoceon  for  $70^000,  and  the  wife  (the  donee)  n>ade  a  reaan^tton  of 
her  rights  in  the  act:  Held— That  hor  Joining  her  husband  and  the  donor  in  an  authentic 
act  of  interpretaUon  of  ther  meaning  of  the  act  of  donation,  which  was  placed  of  reootd, 
wiUi  her  subsequent  act  of  renundatton  in  the  act  of  mortgage  given  by  hfr.lmalMod*  she 
was  estopped  and  precluded  fh>m  claiming  the  property  under  the  d/aation,  which  had 
never  been  properly  registered. 

APPEAL   from  the  Tliirtcenth  District  Court,  parish  of  Tensas. 
Hough,  J.    A.  N,  dc  H,  N.  Ogden  and  Mayo  d  Spetuxr,  for  plaiu- 
tiff  and  appellant.    TJiomas  P.  Farrar^  for  defendant  and  appellee. 

LupELiNG,  C.  J.  This  is  a  petitory  action  bj  a  married  woman, 
separated  in  property  from  her  husband,  to  recover  a  tract  of  land 
situated  in  the  parish  of  Tensas.  She  claims  to  be  the  owner  of  the 
property  by  virtue  of  an  act  of  donation  from  her  brother,  John  K. 
Ruth,  made  in  June,  1850.  The  act  recites  ^'  for  and  op  account  of  the 
love  and  affection  which  he  has  and  bears  towards  his  sister,  Mrs. 
Matilda  J.  Bowie  and  her  childi-en,  and  for  diverse  other  good  and 
sufficient  reasons,  ho  does  give,  grant,  donate  and  transfer  all  and 
singular  his  right,  title  and  interest  in  "  the  property.  The  act  further 
recites  that  it  is  ''  expressly  understood  and  agreed  that  the  proceeds 
of  the  crops  of  said  Franklin  plantation  are  to  be  subject  to  John  K. 
Ruth's  disposition,  until  the  full  and  final  payment  of  the  debt  wliich 
is  now  due  by  said  place  to  John  Armfield,  s|nd  that  the  said  tEansfer 
shall  not,  in  any  manner,  interfere  with  the  mortgage  now  held  by  John 
Armfield.^' 
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The  evldeiioe  ^ho'wB  .tibat  the  plaintiff,  who  was  tiien  not  sepamted  ib 
property  from  her  hatband,  went  with  him  to  live  on  the  plantation, 
and  that  out  of  the  products  thereof,  Dr.  Bowie,  her  husband,  paid  tiie 
debts  due  to  Armfield.  On  tlie  tenth  of  F6i)n]ary,  1859,  John  K.  Rnth 
and  his  wife,  and  Mra.  M.  J.  Bowie,  assisted  by  her  hnsband,  in  a 
notarial  act,  passed  4)efore  A.  Maznreaa,  a  notary  public,  declared  that 
John  Armfield  had  purchased  said  plantation,  at  a  morshaPs  sale,  under 
an  execution  issued  against  John  Ruth,  the  father  of  John  K.  Ruth  and 
Matilda  J.  Bowie,  and  that  he  had  transferred  the  prop3rty  to  John  K. 
Ruth,  under  an  agreement  that  he  should  transfer  the  property  acquired 
by  him  at  the  marshaPs  sale  to  some  one  of  the  children  of  John  Ruth,, 
for  the  price  by  him  bid  for  the  property,  and  that  the  parties  intend- 
ing to  substitute  Matilda  J.  Bowie  and  her  husband  in  the  place  of 
John  K.  Ruth,  they  erroneously  called  the  transfer  from  John  K.  Roth 
to  Matilda  J.  Bowie  a  donation.  That  they  all  intended  it  to  be  a  Sale 
of  the  rights  and  interest  of  said  John  E.  Ruth  to  said  property  t<y 
Mrs.  M.  J.  Bowie  and  her  husband,  Allen  B.  Bowie,  on  their  assumption- 
of  the  debt  due  to  Armfield;  and  that  said  Allen  B.  Bowie  had  dis- 
charged the  debt ;  John  Armfield  also  signed  that  act.  It  was  duly 
recorded. 

About  seven  months  after  this  public  declaration  of  the  understand- 
ing and  intention  of  the  parties  to  the  act  of  twentieth  June,  1850, 
Allen  B.  Bowie  borrowed  $70,000  from  Leveritch,  and  he  executed  a. 
mortgage  on  the  Franklin  plantation  (being  the  property  mentioned 
in  the  transfers  aforesaid),  to  secure  tlie  payment  thereof.  In  this  act 
of  mortgage,  Mrs.  Bowie  joined  to  renounce  her  mortgage  on  the 
property  in  favor  of  the  mortgagee.  On  the  seventeenth  May,  1866^ 
Mrs.  Bowie  sued  her  husbaud  for  a  separation  of  property  and  for  a 
dissolution  of  the  community  of  acquets  and  gains,  and  she  obtained  a 
judgment  against  him  on  the  following  day  for  a  large  sum  of  money 
and  for  the  Glen  Allen  plantation,  her  paraphernal  property,  etc. 

Although  the  **  Franklin  plantation  "  was  then  in  the  possession  of 
her  husband,  she  did  not  claim  it  to  belong  to  her. 

In  the  meantime  Stephen  Duncan  had  acquired  tlie  mortgage  notes 
of  Allen  B.  Bowie,  given  for  the  money  loaned  by  Leveritch,  and  he 
sued  Allen  B.  Bowie.  Judgment  in  his  favor,  making  executorv'  the 
mortgage  on  tlie  Franklin  x>lantation,  was  rendered  on  the  twenty- 
fourth  of  November,  1866. 

On  the  second  of  Mai-ch,  1867,  the  Franklin  plantation  was  sold 
under  execution  issued  under  the  judgment  in  the  suit  of  Duncan  v, 
Bowie,  to  Samuel  M.  Davis  for  $34,524  90.  On  the  thirty-first  day  of 
October^  1868,  this  suit  was  instituted. 

We  do  not  think  the  plaintiff  has  made  out  her  case.  She  claims 
under  the  act  of  twentieth  June,  1850,  as  a  donation  from  her  brother. 
As  an  act  of  donation  it  can  have  no  eftect  against  the  defendant,  at  it 
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was  never  recorded  in  the  book  of  donations,  which  is  kept  in  the 
parish  where  the  property  is  situated.  Article  1544  C.  C,  and  articles 
1541, 1542,  1545.    Acts  of  1855,  335. 

Besides,  if  she  had  had  any  title  to  the  property,  she  would  have 
been  estopped  from  claiming  the  property  of  the  purchaser  by  ber  tucU 
.above  enumerated.    Judice  v.  Kerr,  8  An.  465. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  oi 
the  district  court  be  affirmed,  with  costs  of  appeaL 

Mr.  Justice  Wyly  dissents. 

Behearing  refused. 


No.  2013.— B.  AvEGNO  v.  S.  Johnston — Gr.  Merz,  subrogated. 

Where  an  appeal  ia  taken  by  petition  from  an  Injunction  suit,  and  the  appellant  fails  to  baT«  iU 
snretj  on  the  bond  cited  with  other  partiesp  the  Kppetil  will  be  dismissed  for  wantof  proper 
parties.  The  surety  on  the  injunction  bond  Is  a  necessary  party  to  the  appeal,  and  must  bi 
cited. 

APPEAL  from  Fifth  District  Court,  parish  of  Orleans.  Leaumont,  J. 
Homor  d:  Benedict,  for  appellants.    E.  Bermudez,  for  appellees. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal,  on  the  ground 
that  the  surety  on  the  injunction  bond  given  by  the  plaintiff  and 
'appellee,  has  not  been  cited  as  appellee. 

It  may  be  considered  the  settled  jurisprudence  of  this  court  that  tlic 
surety  on  an  injunction  bond  is  a  necessary  party  to  an  appeal,  aud 
when  the  appeal  is  taken  by  petition,  he  must  be  cited,  otherwise  tlio 
appeal  will  be  dismissed  for  want  of  proper  parties,  wliere,  as  in  thi.< 
case,  the  appellant  fails  to  have  the  surety  cited  with  other  parties. 
See  12  £.  203;  3  An.  318  ;  4  An.  514,  577;  10  An.  347  ;  11  An.  401;  li) 
An.  291 ;  20  An.  70. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed,  with 
«osts. 


No.  2634.-~The  State  of  Louisiana,  for  the  use  of  the  City  of  New 
Orleans,  v.  Phillip  Dopf  and  J.  B.  Kick. 

The  Snpremo  Court  will  ex  ojlhio  notice  the  tust,  and  dismiss  the  appeal,  if  the  amonnt  daime.l 
does  not  exceed  flvo  hundred  dollars  at  the  time  Jadldal  demand  was  made. 

APPEAL  from  Fifth  District  Court,  parish  of  Orleans.  Leaumoni,  J. 
J^.  Michinard,  for  plaintiff  and  appellant.  McOlain  dc  Kleinpetery 
for  defendant  and  appellee. 

LuDELiNO,  C.  J.  The  plaintiff  sues  for  the  recovery  of  a  forfeited 
bond  for  five  hundred  dollars,  with  legal  interest  from  judicial  demand. 

It  is  our  duty  to  notice  that  this  court  is  without  jurisdiction  in  the 
case,  as  the  amoun^i  claimed  did  not  exceed  five  hundred  dollars  when 
judicial  demand  was  made. 

It  is  therefore  ordered  that  the  appeal  be  dismissed* 

Behearing  refused. 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  MAY,  1870.  iOl 

Hrs.  Msry  Ann  Fiak  v.  her  HnsbuML 

No.  2526.— Mrs.  Mabt  Ann  Fisk  r.  P.  M.  Fisk,  her  Husband. 

A  rroponderance  of  testimony  in  favor  of  a  munriage,  is  sufficient  to  base  a  Judgment  for 
alimony,  pending  the  suit  for  divorce;  but  such  Judgment,  rendered  on  rule,  will  not  pte- 
Qlude  the  husband  tram  urging  the  plea  at  the  iinal  trial  that  there  yna  no  macrlage. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans.     Cooley,  J. 
A.  If.  &  H,  N.  Ogden,  for  plaintiff  and  appellee.    M.  M.  Cohen  d- 
Son  and  W,  H,  Hunt,  for  defendant  and  appellant. 

Wyly,  J.  Pending  the  contest  for  divorce  in  this  case,  the  plaintiff 
filed  a  rule  for  alimony,  and  the  defendant  has  appealed  from  the  judg- 
ment on  that  rule,  which  is  as  iollows : 

'*  In  the  matter  for  the  prayer  for  alimony,  filed  in  this  case  by  the 
plaintiff,  the  court,  for  the  reasons  assigned  in  the  written  opinion  this 
day  filed,  ordered  and  adjudged  that  the  prayer  for  alimony  be  allowed, 
and  that  plaintiff,  Mary  Ann  Fisk,  wife  of  Francis  M.  Fisk,  do  have 
and  recover  from  the  defendant,  the  said  F.  M.  Fisk,  the  sum  of  two 
hundred  dollars,  as  alimony,  payable  monthly,  during  the  pendency  of 
this  suit  and  the  further  order  of  court." 

The. case  not  having  been  tried  on  its  merits,  is  only  presented  for 
consideration  on  the  question  whether  the  plaintiff  is  entitled  to  a  sum 
for  her  maintenance  during  the  pendency  of  the  suit,  proportioned  to 
the  means  of  the  defendant. 

The  demand  for  alimony  is  resisted  by  the  defendant,  on  the  ground 
that  he  never  was  married  to  the  plaintiff;  also  that  he  had  not  the 
capacity  to  contract  it,  being  at  the  time  a  married  person. 

To  establish  the  marriage,  the  plaintiff  introduced  proof  of  cohabita- 
tion, general  reputation,  and  her  own  direct  testiniony,  in  which  she 
swears  positively  that  she  was  manned  to  the  defendant  in  this  city, 
on  the  twenty-seventh  day  of  June,  1842.  She  also  introduced  proof 
of  the  admissions  of  the  defendant,  in  her  presence,  that  the  marriage 
occurred. 

On  the  other  hand,  the  defendant,  in  testifying,  denied  positively  the 
marriage;  lie  also  introduced  proof  to  establish,  by  reputation,  his 
marriage  with  another  person,  in  order  to  show  his  incapacity,  at  the 
time,  to  contract  the  marriage  with  the  defendant. 

The  evidence  is  extremely  conflicting  and  unsatisfactory.  It  was 
carefully  analyzed  by  the  district  judge,  as  appears  in  his  written 
opinion  in  the  record.  Having  the  most  important  witnesses  before 
him,  he  had  a  better  opportunity  than  we  have  to  ascertain  their  credi- 
bilty,  and  to  determine  what  weight  ought  to  bo  given  to  their 
evidence. 

An  examination  of  the  proof  inclines  us  to  concur  in  his  opinion, 
that  the  plaintiff  should  have  the  amount  which  he  awarded  tor  her 
maintenance  during  the  pendency  of  the  suit. 

We  attach  no  importance  to  the  evidence  given  by  the  defendant, 
51 
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conflictiDg  with  the  sworn  declarations  of  the  plaintiff,  as  to  the  reality 
of  the  marriage,  because  his  credibility  was  successfolly  impeached. 

The  testimony  of  the  plaintiff,  which  was  not  discredited,  added  to 
the  evidence  in  the  record,  showing  cohabitation  and  a  marriage,  by 
repatation,  we  think  sufficiently  preponderates  over  the  countervailing 
evidence  at  least  to  entitle  her  to  alimony  pending  the  litigation  of  tbis 
case  on  its  merits. 

Without  impairing  the  right  of  the  defendant  to  plead  to  the  merits, 
that  there  was  no  marriage,  we  think  that  fact  is  made  sufficiently  to 
appear,  at  this  time,  to  entitle  the  plaintiff  to  the  sum  which  was 
allowed  for  her  maintenance  pending  this  suit. 

It  is  therefore  ordered  that  the  judgment  on  the  rule  be  affirmed, 
with  costs,  without  prejudice  to  the  defendant  to  urge  in  defense,  on 
the  merits,  that  there  was  no  marriage. 

Rehearing  refused. 


22    408 
n26    166  No.  1909.— -A.   ROCHEREAU  V.   E.  DUPASSEUR. 

A  mortgage  loaea  its  rank  if  it  la  not  relnacribed  within  ten  yean,  and  a  recital  in  a  aecond 
mortgage,  before  the  ten  yeara  have  expired,  that  a  former  mortgage  haa  been  inacrlbed 
against  fhe  same  property,  wiU  not  operate  a  reinscriptlon  of  the  first  mortgage,  so  as  to 
preserre  the  rank  of  the  first  mortgage  over  that  of  the  seoond.    21  An.  2M 

The  ihot  that  the  seoond  mortgagee  had  notice  of  the  existence  and  inscription  of  the  first  mort. 
gage,  irlll  not  dispense  the  first  mortgagee  from  the  effect  of  lUlnre  to  reinscribe  within  ten 
years.    21  An.  427. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  nSard, 
(Judge  Fourth  District  Court),  presiding.  Johnson  &  Dems  and 
Leaf  Finney  d  MtUer,  for  plaintiff  and  appellee.  C.  BoseUus  and  Alfred 
Fhilips,  for  defendant  and  appellant. 

Howell,  J.  The  plaintiff  seeks  to  enforce  against  the  property  of 
defendant,  a  third  possessor,  a  mortgage  which  was  recorded  on  the 
twentieth  of  March,  1858. 

The  defendant  holds  by  Tirtue  of  a  sale  made  under  a  judgment 
recognizing  a  mortgage  and  vendor's  privilege,  inscribed  on  the  eighth 
of  July,  1852,  and  reinscribed  on  the  fifteenth  of  May,  1865. 

He  contends  that  this  reinscription  was  made  as  soon  as  it  was  pos- 
sible for  him  to  do  so,  and  he  introduced  proof  that  unsuccessful  efforts 
were  made  from  May  to  November  or  December,  1862,  to  get  a  permit 
from  the  military  commander  in  this  city  to  go  to  the  parish  of  St. 
Charles,  where  the  property  is  situated,  to  reinscribe  the  mortgage; 
in  December,  the  permit  was  obtained,  and  a  messenger  sent  to  attend 
to  it,  but  the  courthouse  was  locked  up,  and  the  key  in  possession  of 
the  sheriff  or  his  deputy,  who  were  absent.  Two  similar  efforts  were 
afterwards  made,  with  like  result. 

The  recorder's  office  was  open  in  September,  1864;  the  reinscription 
was  made  in  May,  1865.    There  was,  then,  a  time  during  which  it  conld 
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have  been  made,  even  if  the  ceases  shown  would  have  excused  the 
defendant,  and  saved  the  effect  of  inscription. 

He  contends,  farther,  that  a  judgment  rendered  by  the  Second  Judi- 
cial District  Court,  in  the  case  of  Jacobs  v.  Sauve,  the  original  vendor 
and  vendee,  ordering  the  money  claimed  to  be  brought  into  court, 
uperseded  the  necessity  of  rernscription,  as  a  judgment  is  the  highest 
evidence  of  a  claim,  and  all  other  evidence  of  the  debt  or  other  legal 
right,  is  merged  in  the  judgment. 

This  is  a  confounding  of  the  evidence  of  a  debt  with  an  act  of  mort- 
gage securing  the  debt,  and  by  article  S333,  C.  C,  a  reinscription  can 
be  made  only  in  the  manner  that  the  inscription  is  made. 

Bat  he  contends  that,  as  to  the  plaintiff,  a  reinscription  was  unneces- 
sary, because,  in  his  act  of  mortgage,  the  one  under  which  defendant 
holds,  was  recited,  and  plaintiff  can  not  be  considered  a  third  persons 
but  is  affected  with  knowledge,  and  bound  as  though  he  were  a  party, 
under  articles  3314,  3315,  3316,  C.  C. 

This  point  was  directly  put  in  the  case  of  Britton  &  Koontz  v. 
Janney,  21  An.  204,  and  decided  adversely  to  the  position  of  defendant 
herein.  It  was  in  these  words :  *'  The  reinscription  of  their  mortgage 
was  rendered  unnecessary  by  the  inscription  of  the  Shaw  mortgage, 
wherein  their  note  and  mortgage  were  clearly  set  forth ; "  that  is,  as 
counsel  say  in  this  case,  ''  by  an  acknowledgment  of  defendant's  mort- 
gage by  plaintiff  himself,  in  an  authentic  act,  to  which  he  is  a  party, 
and  under  which  he  claims  his  mortgage  rights,  a  reinscription  was 
rendered  unnecessary." 

The  Shaw  mortgage,  in  the  case  cited,  must  have  contained  a  recital 
and  acknowledgment  of  the  Britton  &  Koontz  mortgage,  to  tlie  same 
purport  and  effect  as  that  of  tlie  plaintiff  here.  It  was  held  in  said 
case  that  this  did  not  operate  a  reinscription  of  the  acknowledged 
mortgage,  nor  supply  the  omission  to  reinscribe  as  the  law  requires, 
and  for  the  object  intended.  Mrs.  Shaw,  by  the  said  recital,  in  her  act 
of  mortgage,  had  the  same  knowledge  of  Britton  &  Koontz's  mortgage 
as  plaintiff,  Rochereau,  had  by  the  like  recital  and  acknowledgment,  in 
his  act,  of  the  existence  of  the  defendant's  mortgage.  The  failure  to 
reinscribe  in  each  case  produces  the  same  effect,  that  is,  the  loss  of  the 
rank  held  by  the  mortgage  which  should  have  been  reinscribed. 

A  reinscription  is  necessary,  and  it  must  be  made  in  the  manner  pre- 
scribed by  article  3333  of  the  Code.  To  adopt  the  theory  of  defendant 
would  be  an  evasion,  if  not  a  total  overthrow  of  our  system  of  regis- 
tration established  by  existing  laws. 

In  the  case  of  Harang  v.  Plattsmier,  21  An.  427,  we  held  that  knowl- 
edge is  not  equivalent  to  registry  in  Louisiana,  but  that  under  the  law, 
as  it  now  stands,  which  must  control  articles  3315,  3316,  if  inconsistent, 
an  nnrecorded  act  of  mortgage  is  utterly  null  and  void,  except  between 
^e  parties  to  the  act,  and  we  have  concluded  to  adhere  to  that  ruling* 
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Rochereau,  the  plaintiff,  was  not  a  partif  to  the  act  between  Jacobs  and 
Sauve,  under  which  the  defendant,  Dapassear,  holds. 

All  the  questions  of  law  raised  in  this  case  have  been  passed  on  by 
this  conrt,  and  are  considered  settled. 

The  motion  to  dismiss  is  unfoanded 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed. 


No.  2613. — ^JuLES  Levy  v.  Amaron  Ledoux. 

Tho  act  of  renoncUtion  by  the  wife  of  hor  righto  on  property  oston^bly  belonging  to  the  oodi- 
munity,  does  not  preclude  her  from  reclaiming  it,  tree  from  any  mortgages  or  incnmbxmDoef 
placed  upon  it  by  the  husband,  if  she  shows  that  it  is  actually  her  paraphernal  property. 

The  renunciation  of  the  wife,  i  a  an  act  of  mortgage  given  by  the  husband,  on  the  separate 
property  of  the  wife,  is  a  nullity.    C.  C.  2412. 

The  simple  denial  by  tho  wite  that  she  derived  benefit  from  an  act  of  mortgage  given  by  her 
husband  and  signed  by  her,  on  her  separate  property,  is  sufficient  to  put  the  creditor  upoo 
proof  that  the  debt  c:?ntracted  by  the  act  inured  to  her  advantage,  or  to  the  advantagvaf  hex 
separate  estae. 

A  mortgage  £iven  by  the  husband  on  the  paraphernal  property  of  the  wUIp,  with  her  renimcii- 
tion,  the  paper  title  to  which  he  has  acquired  by  a  series  of  probate  proceedings,  resulting 
in  a  sale  of  the  property,  at  which  he  became  the  purchaser,  can  not  be  enforced  after  the 
sale  made  by  the  order  of  the  probate  court  has  been  declared  nulL  In  such  a  esse,  the 
possession  of  the  property  is  restored  to  the  wife,  unincumbered  by  the  mortgages  which 
the  husband  had  placed  upon  it,  even  though  tho  \fitQ  had  made  a  renunciation  of  her 
rights  in  the  act  of  mortgage  itself 

APPEAL  from  tho  Seventh  Judicial  District,  parish  of  Pointe  Coupee. 
Miller,  J.  CooUy  &  Philips^  for  plaintiff  and  appellant.  Hiomas 
H,  Hewea  and  Leay  Finney  &  Miller,  for  defendant  and  appellee. 

Taliaferro,  J.  This  is  an  injunction  suit.  Ledoux,  a  creditor  ot 
Ovido  Lejeune,  having  a  mortgage  by  authentic  act,  containing  the 
pact  de  non  alienando,  obtained  an  order  of  seizure  and  sale  of  the 
tract  ot  land  and  plantation  mortgaged  by  Lejeune,  but  which,  at  the 
time  of  the  seizure,  was  in  the  possession  of  Levy,  the  plaintiff  in 
injunction,  who  thereupon  enjoined  the  sale,  on  several  grounds,  the 
principal  of  which  are,  that  he  is  the  bona  fide  and  legal  owner  of  the 
property  seized,  which  never  belonged  to  Lejeune,  and  consequently 
that  he  could  not  grant  a  valid  mortgage  upon  it. 

The  defendant  in  injunction  denies  the  allegations  in  the  plaintiff ^s 
petition,  asserts  title  in  his  debtor  to  the  property  mortgaged,  and 
prays  a  dissolution  of  the  injunction,  with  twenty-five  per  cent 
damages,  and  costs,  etc. 

The  court  below  dissolved  the  injunction,  at  the  plaintiff ^s  cost,  bat 
without  awarding  damages. 

From  this  judgment  the  plaintiff  appealed. 

The  plaintiff  purchased  the  property  from  Margaret  C.  Decuir,  wife 
of  Arthur  Levy,  on  the  twenty-sixth  of  June,  1865.  Margaret  Decuir 
had  been  the  wife  of  Ovide  Lejeune,  but  was  divorced  from  him,  and 
contracted  a  second  marriage.    She  derived  from  the  saocessions  of  her 
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father  and  mother  a  large  and  yalaable  property  in  the  parish  of  Pointe 
Conp^,  consisting  of  seyeral  tracts  of  land,  a  sugar  plantation  and  a 
number  of  slaves.  There  was  a  marriage  contract  entered  into  at  the 
time  of  her  marriage,  and  in  that  act  it  was  declared  that  aU  the 
present  and  fature  property  of  the  wife  should  be  dotal.  The  debts 
of  the  succession  of  her  parents,  compared  with  the  means  in  hand, 
were  unimportant. 

Lejeune  set  about  to  divest  the  property  of  its  dotal  character,  by 
the  machinery  of  an  administration,  inventory  and  sale,  at  which  he 
became  the  purchaser.  During  this  apparent  ownership,  he  executed 
the  mortgage  which  Ledoux  is  aiming  to  enforce. 

Mrs.  Levy,  after  her  divorce  from  Lejeune,  instituted  proceedings  to 
set  aside  the  acts  which  he  had  resorted  to  ior  the  purpose  of  changing 
the  character  and  condition  of  the  property,  and  in  this  she  was  suc- 
cessful. The  suit  she  brought  for  this  purpose  was  finally  decided  by 
this  court,  in  August,  18G0.     See  15  An.  569. 

The  decree  then  rendered,  and  the  proceedings  subsequently  taken 
tinder  it,  in  the  court  of  the  first  instance,  such  as  the  putting  of  Mrs. 
Lejeune  in  possession  of  her  property,  etc.,  are  in  evidence  in  the  case 
before  us.  The  principal  inquiry  in  the  case  is,  did  the  annulling  of 
the  sale  made  under  the  forms  of  law,  reinstate  Mrs.  Lejeune's  property 
free  from  the  mortgage  executed  by  her  husband,  in  favor  of  Ledoux  ? 
Lejeune's  pretended  purchase  of  the  property  took  place  on  the  twenty- 
second  of  May,  1850,  and  he  mortgaged  it  to  Ledoux  on  the  thirty-first 
of  the  same  month ;  and  on  the  same  day,  his  wife  executed  an  act 
renouncing  all  her  rights  on  the  property,  in  favor  of  the  mortgagee. 
For  ought  that  appears  in  the  record  to  the  contrary,  Ledoux  seems 
not  to  have  been  aware  of  the  fatal  defects  inherent  in  his  mortgagor's 
title. 

And  here  it  is  contended,  and  with  apparent  plausibility,  that,  having 
made  a  formal  renunciation  of  her  rights  on  property  ostensibly  belong- 
ing to  the  community  existing  at  the  time  between  herself  and  husband, 
she  should  not  be  permitted  to  perpetrate  a  wrong  upon  the  mortgagee, 
by  reclaiming  the  property  free  from  the  mortgage,  and  that  her  vendee 
is  in  no  better  condition  than  she  is ;  that  on  the  public  records  stood 
the  probate  proceedings,  by  which  it  appeared  that,  in  due  course  of 
law,  the  property  in  question  was  sold,  and  that  Lejeune  became  the 
purchaser,  and  that  Ledoux  was  not  required  to  look  beyond  that  title. 
Also,  that  his  mortgage  was  of  record,  and  therefore  notice  to  Levy  of 
the  incumbrance  under  which  he  purchased. 

But  the  answer  to  this  is,  that  the  wife  could  not  be  made  the  instru- 
ment to  inflict  iigury  upon  herself.  It  is  not  pretended  that  a  cent  of 
this  large  sum  of  money,  borrowed  from  Ledoux,  was  to  go  to  the  use 
or  benefit  of  her  separate  property,  or  in  any  manner  to  benefit  her. 
The  property  mortgaged  was  hers.    It  was  dotal  property.    She  could 
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not  affect  it  in  any  manner,  on  account  of  debts  contracted  by  her 
husband.  The  law  is  express  that,  '*  the  wife,  whether  separated  in 
property  by  contract  or  by  judgment,  or  not  separated,  can  not  bind 
herself  for  her  husband,  nor  conjointly  with  him,  for  debts  contracted 
by  him  before  or  during  the  marriage."  C«  C.  article  2412.  The 
renunciation  of  rights  on  her  own  property  was  utterly  null.  If  the 
records  showed  an  apparent  title  in  the  husband,  and  the  mortgagee 
was  not  required  to  look  beyond  that  title,  he,  as  a  prudent  man,  should 
at  least  have  seen  that  that  title  was  a  good  one.  The  records  equally 
showed  the  marriage  contract,  and  that  contract  constituted  the 
property  dotal,  which  was  duly  recorded. 

The  various  acts,  making  up  a  showing  of  title  in  the  husband,  were 
a  mere  tissue  of  fraud,  elaborated  by  the  semblance  of  judicial  pro- 
ceedings. But  the  appliances  of  the  law  can  not  be  used  to  inflict 
wrong,  or  to  render  fraud  successful. 

It  has  been  frequently  decided  by  this  court  that  the  simple  denial 
of  the  wife  that  she  derived  benefit  to  her  separate  estate  from  acts  oi 
any  kind  signed  by  her  with  her  husband,  is  sufficient  to  put  the  cred- 
itor upon  proof  that  the  debt  contracted  by  the  act  inured  to  her 
advantage.  In  this  instance,  the  wife  made,  in  the  usual  form,  a 
renunciation  of  her  rights  of  legal  mortgage,  etc.,  on  the  property 
mortgaged.  The  act  can  not  be  construed  as  a  ratification  of  the 
husband^s  pretension  to  ownership  of  the  property  mortgaged.  She 
was  not  estopped  thereby ;  for,  if  she  were,  the  fraud  of  her  husband 
would  be  consummated,  and  the  protection  extended  to  her  by  kw 
would  be  rendered  nugatory. 

This  case  illustrates  the  reason  upon  which  the  protection  of  married 
women's  rights  is  founded.  Here,  a  large  estate  is  inherited  by  the 
wife;  a  marriage  contract  it  entered  into,  by  which  it  is  declared  to  be 
dotal.  It  is  thus  made  exempt  from  sale  or  mortgage  during  marriage, 
except  in  particular  cases,  specially  provided  for  by  the  Code.  Bot 
this  prohibition  against  the  sale  or  mortgage  of  this  property  is  sought 
to  be  evaded  by  indirection.  The  debts  of  the  successions  from  which 
the  wife  derived  the  estate,  were  comparatively  insignificant.  No 
necessity  existed  for  the  sale  of  property  to  pay  these  debts;  and  yet 
the  husband,  with  fraudulent  intent,  takes  out  letters  of  administra- 
tion on  the  estate,  sells  the  wife's  property,  buys  it  himself,  and  then 
executes  a  mortgage  upon  it  to  secure  the  payment  of  a  large  debt  of 
his  own  contracting,  and  on  account  of  which  the  wife  has  derived  no 
benefit  whatever. 

In  the  case  of  Mary  J.  Bisland  v.  Provosty  et  al.,  decided  in  1659, 
14  An.  169,  our  predecessors  entered  at  considerable  length  into  a 
review  of  the  laws  and  jurisprudence  of  the  State  in  regard  to  the 
rights  of  married  women.  In  that  case,  the  husband  mortgaged,  as 
his  own,  a  large  property,  consisting  of  land  and  slaves,  when,  in  Act, 
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more  than  lialf  the  eighty  slayes  mortgaged  were  the  separate  property 
of  hiB  wife.  Subsequently  she  declared,  by  authentic  act,  that  she 
ratified  and  confirmed  the  mortgage  in  all  its  parts,  without  exception 
ov  reservation.  The  mortgagees  hayiug  to  resort  to  their  rights  of 
mortgage  to  enforce  payment  of  the  mortgage  debt,  issued  execution. 
The  husband  made  a  surrender,  under  the  insolvent  laws,  but  did  not 
include  the  slaves  which  were  the  separate  property  of  the  wife.  All 
the  mortgaged  property,  however,  went  into  the  hands  of  the  syndic. 
Agaiust  him,  the  wife,  having  resumed  the  administration  of  her  para- 
phernal estate,  brought  suit  to  recover  that  portion  of  the  slaves  which 
were  her  own  property.  The  creditors  objected  that  the  wife,  having 
admitted  the  slaves  in  controversy  to  be  the  property  of  her  husband, 
was  estopped  from  denying  it ;  that  her  conduct  had  been  deceitful 
and  unfair,  not  to  say  fraudulent,  and  that  she  had  thereby  deprived 
herself  of  the  right  to  ask  relief  from  the  court.  The  court,  however, 
thought  differently,  and  so  decided,  after  commenting  upon  the  different 
grounds  of  defense,  which  were  thought  unavailing,  in  view  of  the 
true  position  occupied  in  the  eye  of  the  law  by  the  plaintiff. 

The  case  now  before  us  for  determination,  is  one,  in  our  opinion,  far 
stronger  in  favor  of  the  wife  than  the  one  just  referred  to.  See  9  L. 
R.  580;  12  An.  852;  13  An.  2j  C.  C.  2337,  2320,  2412;  5  An.  173;  7  N. 
S. ;  7  Ad.  294;  12  R.  84.  Also,  the  cases  of  Provosty  v,  Demoulin,  14 
An.,  and  Paschal  v.  Sauvenet,  1  An.  429. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  injunction  sued  out  by  plaintiff  be  perpetuated,  and 
that  he  have  judgment  in  his  iavor,  the  defendant  and  appellee  paying 
costs  in  both  courts. 

Rehearing  refused. 


No.  2706.— L.  A.  Barrow  et  aL  v.  Heirs  of  A.  Bird,  deceased. 

A  bequest  in  Iavor  of  Hlftvea  is  null,  and  can  not  be  enforced  by  the  legatees  against  the  heirs. 

The  law  of  1867,  which  prohibited  the  emancipation  of  slaves,  applied  as  well  to  the  heirs  as  to 
the  testator;  and  the  act  of  the  heirs,  in  confirmation  of  the  clause  in  the  will  directing  the 
emancipation  of  the  slaves  named  as  legatees,  was  without  legal  effect,  on  account  of  its 
being  in  contravention  of  a  prohibitory  law. 

APPEAL  from  Fifth  District  Court,  parish  of  East  Baton  Eouge. 
Posey,  J.    White  &  BoberUon,  for  plaintiffs  and  appellants.    S,  P. 
4jrreeve9,  and  A,  8,  EerroUj  for  defendants  and  appellees. 

Wylf,  J.  The  petition  alleges  that  Abram  Bird  departed  this 
life  in  18G0,  leaving  a  large  estate,  and  three  heirs  at  law;  that  previous 
to  his  death  he  made  and  executed  his  last  will  and  testament  in  form 
nuncupative  by  public  act,  wherein,  after  providing  for  his  heirs  at 
law,  he  donated  to  each  of  the  two  petitioners  the  sum  of  eight  thou- 
sand dollars,  which  said  particular  legacies,  they  claim,  were  intended 
for  their  sustenance. 
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The  petition  farther  represents  that  eaid  will  psoyided  for  the  < 
cipation  of  the  petitioners,  who  were  then  slaves  of  said  Abmm  Bird, 
and  eigoined  on  the  execator  to  cause  their  enfranchisement,  with  the 
right  of  remaining  iji  the  State,  as  soon  as  it  could  be  done  under  the 
laws  thereof. 

That  immediately  after  tlie  death  of  said  testator,  his  heirs  renounced 
all  their  right  to  hold  the  petitioners  in  slavery,  and  acquiesced  in  and 
confirmed  the  particular  legacies  left  to  them.  That  they  also  toc^L 
immediate  possession  of  all  the  property  of  said  succession,  acoeptmg 
the  same,  purely  and  simply,  and  made  a  voluntary  extrajudicial  par- 
tition thereof  among  themselves;  but  they  left  the  legacies  to  the  peti- 
tioners unpaid.  The  prayer  of  the  petition  is  for  judgment  against 
the  legal  heirs  jointly  for  the  amount  of  said  special  legacies,  and  for 
the  recognition,  and  an  enforcement,  of  the  legal  mortgage  which 
they  claim  on  all  the  immovable  property  belonging  to  Abram  Bird  at 
his  death. 

The  defendants  pleaded  in  bar  of  recovery,  that  the  plaintifb  are 
the  issue  of  an  adulterous  concubinage  between  their  &ther,  Abram 
Bird,  and  the  mother  of  the  petitioners,  who  was  his  slave  at  the 
time;  and,  as  such,  they  could  not  inherit  his  property ;  also,  that  the 
plaintiffs  were  the  slaves  of  Abram  Bird  at  the  time  of  his  death;  and, 
under  a  prohibitory  law  of  the  State,  then  in  force,  could  not  be  eman- 
cipated either  directly  or  indirectly ;  and,  occupying  that  status,  they 
were  absolutely  incapable  of  inheriting  his  property  by  donation 
causa  Tnartis,  or  otherwise. 

The  court  gave  judgment,  dismissing  the  demand  of  the  plaintiib  as 
of  nonsuit,  and  they  have  appealed. 

It  is  unnecessary  to  examine  the  bills  of  exception  taken  to  the  intro- 
duction of  evidence,  showing  that  the  petitioners  are  the  adulterous 
bastards  of  Abram  Bird,  nor  is  it  necessary  to  consider  the  proposition 
that  the  heirs  can  confirm  and  ratify  a  bequest  to  the  adulterous 
children  of  their  father.  He  being  prohibited  from  giving  beyond  sus- 
tenance to  his  adulterous  children  could  not  ratify  his  own  illegal  act, 
while  his  legal  heirs,  not  being  prohibited  from  giving  to  the  adulterous 
issue  of  their  father,  might  bind  themselves  by  ratifying  a  bequest 
which  he  had  no  right  to  make.  Indeed,  from  the  view  we  have  taken 
on  another  point,  we  consider  it  unnecessary  to  pass  on  the  evidence 
and  the  authorities  bearing  on  the  plea  that  the  plaintifEs  being 
adulterous  bastards  of  the  father,  can  not  partake  of  his  estate.  The 
other  plea  that  the  plaintiffs  were  slaves  at  the  time  of  Abram  Bird's 
death,  by  law  prohibited  from  being  emancipated  and  incapable  of 
inheriting,  seems  to  us  conclusive  of  the  case.  There  is  no  doubt  that 
they  were  his  slaves,  indeed  they  allege  it  in  their  petition.  There  is 
no  doubt  that  the  net  of  1857,  in  force  and  effect  at  tlie  time  of  Abram 
Bird's  death,  absolutely  prohibited  the  emancipation  of  slaves,  the 
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prohibition  applying  to  the  heirs  as  well  as  to  the  deceased.  So  £ur  aa 
the  act  of  renunciation  or  confirmation  by  the  heirs  emancipated  the 
plaintiflis  from  slavery,  it  was  a  mere  nullity,  being  made  in  contra- 
vention of  a  prohibitory  law. 

Parties  can  not  ratify  their  own  act  done  in  contravention  of  a  pro- 
hibitory law. 

The  plaintiffk  occupying  the  status  of  slaves  under  a  law  forever 
forbidding  their  emancipation,  were  utterly  incapable  of  receiving 
legacies  irom  Abram  Bird  or  any  one  else.  However  unjust  and  repre- 
hensible the  conduct  of  the  heirs  of  Abram  Bird  towards  the  plaintiffs 
may  appear,  and  however  barbarous  the  statute  of  1857  may  appear, 
we  can  not  give  the  plaintiffs  the  relief  which  they  seek  at  our  hands. 
We  have  no  other  discretion  than  to  administer  the  law  as  we  find  it. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
affirmed  with  costs. 

Behearing  refused. 


No.  2581.— John  S.  Seelt  v.  0.  L.  Blanch ard  et  al. 

nefendukt  parebMed  bIavm  at  saocession  tale,  for  which  he  gare  hia  promlasory  notes;  at  their 
matmlty  plaintiff  loaned  defendant  a  aufllcient  amonnt  to  pay  them,  for  which  defendant 
gave  hla  note;  defendant  applied  the  money,  thus  obtained,  to  the  payment  of  the  original 
notes  for  the  purchase  of  the  slaves;  plaintifl  brings  suit  on  the  note,  to  which  the  defendant 
opposes  the  plea  of  a  slare  consideration.  The  evidence  shows  that  the  consideration  of 
the  last  note  was  losned  money:  Held— That  the  plaintiff  must  recover;  that  the  £ict  that 
defendant  applied  the  money  loaned  to  the  payment  of  the  slave  notes,  did  not  entitle  him 
to  the  beneilt  of  the  plea  of  a  void  consideration. 

APPEAL  from  Third  District  Court,  parish  of  Lafourche.     Train,  J. 
Bush  dt  Ooode,  for  plaintiff  and  appellee.    Belcher  i&  BeatUe,  for 
defendants  and  appellants. 

LiUDELiNG,  C.  J.  This  suit  is  instituted  on  a  promissory  note.  The 
defense  is,  that  the  consideration  of  the  note  has  failed,  being  the  prico 
of  slaves. 

The  evidence  in  the  record  shows  that  one  of  the  defendants  bought 
slaves  at  the  sale  of  the  property  of  the  succession  of  John  L.  Seely, 
and  for  the  price  they  gave  three  notes  in  favor  of  John  S.  Seely, 
administrator,  dated  March  3,  1859;  that  after  the  notes  matured 
the  defendants,  not  beiug  able  to  pay  them,  made  an  agreement 
whereby  the  plaintiff  (who  was  the  administrator  of  the  succession  of 
J.  li.  Seely)  paid  the  said  three  notes;  and  the  defendants  executed 
the  note  in  suit  for  the  money  advanced  for  their  benefit  by  the 
plfdntiff,  and  the  three  notes  given  to  the  succession  were  delivered  to 
the  defendants.  The  plaintiff  swears  positively  that  the  note  sued  on 
was  given  ior  money  loaned  by  him  to  defendants.  The  evidence 
sustains  the  judgment  of  the  district  court. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  bo 
Affirmed,  with  costs  of  appeaL 

Itehearing  refused. 
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No.  1495. — Louis  Trost  v.  Moses  Pox  and  Henry  Webbr. 

^0  appeal  lies  from  a  Jadgment  not  eigaed  by  the  Judge  a  quo.    C.  P.  516;  8  An.  82;  12  An.  T56l 

APPEAL  from  Fourth  District  Court,  parish  of  Orleans.     ThSard,  J. 
TT.  W.  Hcundlin,  for  plaintiff  and  appellee.    J.  J,  E.  Flanehard, 
-for  defendants  and  appellants. 

LuDELiNG,  C.  J.    The  record  in  this  case  shows  that  the  judgment 

appealed  from  is  not  complete — it  is  not  signed  by  the  district  judge. 

Code  of  Practice,  art.  546 ;  17  La.  485;  4  R.  52 ;  3  An.  62 )  12  An.  756. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  at  the  cost  of 

the  defendants  and  appellants. 

Rehearing  refused. 


No.  2546.— Rosette  E.  Storrs  v.  Edward  Thompson  et  al. 

\n  appeal  does  not  lie  from  a  Judgment  not  signed  by  the  Judge  a  quo. 

APPEAL  from  Fourth  District  Court,  parish  of  Orleans.     TkSardj  J. 
John  A,    Grow,    for   plaintiff  and   appellant.    John  McKee^  for 
defendant  and  appellee. 

LuDELiNG,  C.  J»    The  appeal  in  this  case  is  premature ;  the  record 
shows  that  the  judgment  appealed  from  has  not  been  signed. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  at  the  cost  of  the 
appellant. 


No.  2603.^JonN  Chastant  v.  Leon  Strong. — ^P.  Ramirez  v,  J.  Gon- 
zales et  al. 

1  twelTe  months'  bond,  given  by  the  purchaser  of  property  at  sherlfl's  sale,  being  aa  nnoondl- 
tional  obligation  to  pay  money  at  a  specified  time,  is  prescribed  in  five  years  fi<om  maturity. 

APPEAL  from  District  Court,  parish  of  Assumption.  Beauvais,  J. 
LeBlanc  dt  FoUe,  for  plaintiff  and  appellant.  Bush  (&  Goode,  for 
defendants  and  appellees. 

Howell,  J.  The  question  in  this  case  is,  whether  or  not  a  twelre 
months'  bond,  given  by  the  purchaser  of  property  at  sheriff's  sale,  is 
prescribed  by  five  years. 

It  is  a  written  obligation  to  pay  a  person  therein  named,  absolutely 
and  unconditionally  a  certain  sum  of  money  at  a  time  specified  theroin. 
The  additional  stipulations  refer  only  to  the  remedy  or  means  of 
enforcement  in  case  of  its  non-payment  at  maturity. 

It  is  within  the  class  of  written  instruments  declared,  in  the  case  of 
^e  Bank  of  Louisiana  v.  D.  P.  Williams  and  wife,  21  An.  121,  to  be 
prescribed  as  promissory  notes. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  levened, 
and  that  the  injunction  sued  oat  by  Pierre  Ramires  herein  be  per- 
^petuated,  with  costs  in  both  courts. 
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No.  2239.— David  Grant  v,  R.  C.  Htatt  et  al 

la  thU  oftM  It  appean  ftom  the  eTldence^  that  A  ft  B  owned  the  Pelican  mills  In  partnerihlp; 
that  In  operating  said  milla  they  were  commercial  partners;  that  C,  a  third  party,  loaned 
A»  one  of  the  partners,  an  amount  of  money  for  the  use  and  on  accoont  of  the  partnerabli^ 
and  to  be  paid  by  the  partnerahlp  fands.  0  broaght  suit  agaiafet  the  partnership  for  the 
amount  of  money  loaned,  and  A,  one  of  the  partners,  confessed  judgment  Execution 
Issned  on  the  Judgment  thus  confessed,  and  the  mill,  the  partnership  establishmeDt,  was 
seiaed.  B,  the  other  partner,  eqjolned  the  sale.  Held— That  the  Judgment  haying  been 
confessed  by  one  of  the  partners,  for  a  partnership  debt,  before  the  dtssolutlon  thereof,  the 
sale  of  the  partnership  property  conld  not  be  restrained  by  injunction  taken  out  by  the 
other  partners. 

APPEAL  from  Fourth  District  Coart,  pariah  of  Orleans.  TMard,  J. 
T.  A,  Bartlette,  for  plaintift  and  appellant.  Breaux  dt  Fenner,  for 
defendant  and  appellee. 

Taliaferro,  J.  The  defendant,  Hyatt,  having  seized  under  a  writ 
of  fieri  fadas  the  establishment  called  the  ''  Pelican  Mills,"  the 
plaintiff  restrained  the  sale  of  the  property  by  a  writ  of  i]\junction, 
which  is  the  basis  of  this  action.  He  avers  that  neither  he  nor  the 
Pelican  mills  owe  Hyatt  any  thing,  and  that  the  proceeding  had  its 
origin  in  a  conspiracy  and  fraud  between  the  latter  and  McGibbon,  a 
party  having  an  interest  in  the  mills,  to  injure  the  plaintifiP. 

In  the  court  below  the  injunction  was  dissolved,  and  the  plaintift 
appealed. 

The  case  depends  mainly  on  questions  of  fact.    These  seem  to  be : 

First — Was  there  a  partnership  between  Grant,  the  plaintiff,  and 
McGibbon ;  and,  if  so,  was  the  partnership  a  commercial  one  f 

Second — ^Was  the  partnership  dissolved  at  the  time  McGibbon  con- 
fessed judgment  in  the  suit  of  Hyatt  against  Grant  and  McGibbon,  and 
upon  which  judgment  the  fisri  faeiaa  issued  f 

Third — Was  the  money  furnished  by  Hyatt  to  go  for  McGibbon's 
part  of  the  capital  to  be  furnished  by  him  upon  entering  into  the  part- 
nership with  Grant,  or  was  it  simply  money  advanced  to  the  partner- 
ship to  enable  it  to  buy  lumber  f 

We  think  the  evidence  fully  establishes  that  a  partnership  existed 
between  Grant  and  McGibbon.  The  latter  had  purchased  the  undi- 
vided interest  of  Young,  a  former  partner  of  Grant  in  the  establish- 
ment. Grant,  although  denying  a  partnership  between  himself  and 
McGibbon,  says,  in  his  own  testimony :  *'  in  regard  to  profits  to  be 
made,  my  arrangements  with  McGibbon  was  not  particularly  men- 
tioned. There  was  to  be  a  division  of  the  profits  between  us ;  they 
were  to  be  equally  divided."  He  acknowledges  to  the  witness  Lousse, 
that  McGibbon  was  bis  partner  in  the  mill.  McGibbon  in  his  testi- 
mony, says :  ''  The  profits  and  losses  were  to  be  divided  in  equal  parts 
between  us ;  the  association  was  verbal."  It  is  also  shown  that  the 
business  carried  on  was  principally  that  of  buying  lumber  in  the 
rough  state,  planing  and  dressing  it,  and  selling  it  in  that  condition. 
The  partnership  was  therefore  a  commercial  one*  3  Bob.  130;  6  An. 
709;   11  An.  615. 
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It  seems  that  this  establishment  did  not  do  a  thriving  business  for 
want  of  means  to  carry  on  the  business  advantageously.  Young,  the 
former  partner  of  Grant,  sold  out  his  undivided  interest  in  the  mills 
for  the  reason  that  there  was  a  want  of  capital  to  make  the  business 
profitable.  Hyatt,  the  defendant,  furnished  money  at  different  times, 
for  the  establishment,  and  for  the  repayment  of  which  he  sued  Grant 
and  McGibbon ;  and  in  this  suit,  McGibbon  confessed  judgment  against 
the  partnership.  Grant  labors  to  establish  that  the  money  furnished 
by  Hyatt  was  furnished  to  McGibbon,  and  was  McGibbon^s  share  of 
capital  to  be  furnished  by  him.  Upon  the  books  of  the  establishment 
the  several  sums  of  money  advanced  by  Hyatt  are  placed  to  McGibbon^ 6 
credit,  under  the  head  of  capital.  Hyatt^s  name  does  not  appear  upon 
the  books  either  as  creditor  or  debtor.  There  is  an  irreconcilable 
discrepancy  between  the  round  assertions  of  Grant,  in  his  own  testi- 
mony, and  the  statements  of  McGibbon  in  his.  The  former  asserts  that 
McGibbon  told  him  he  had  twenty  thousand  dollars,  for  which  he  was 
getting  no  interest ;  that  McGibbon  was  first  to  put  in  $3000,  and  then 
$3000  more  in  a  few  days.  He  states  that  McGibbon  put  in  $2000,  and 
that  it  was  paid  in  lumber  bills  to  Chandler,  Delmas  and  Griflln. 
McGibbon  says  that  this  statement  of  Grant  in  regard  to  the  twenty 
thousand  dollars  is  false,  and  that  he  never  told  Grant  that  he  would  put 
in  $2000,  and  in  a  few  days  after  $3000.  He  says :  *'  I  never  promised 
to  furnish  any  capital ;  I  told  liim  that  if  the  business  proved  success- 
ful and  paid  well,  by  May  I  would  let  him  know  what  I  would  do.'' 
McGibbon,  it  seems,  was  induced  to  purchase  Young's  interest  in  the 
mills  at  the  solicitation  of  Grant,  with  whom  he  was  on  terms  of  inti- 
macy, having  boarded  in  his  family  for  a  number  of  years.  Previous 
to  the  purchase  of  Young^s  interest  in  the  establishment,  McGibbon 
had  loaned  Grant  money  to  assist  him  in  his  operations.  He  states  in 
his  testimony  that  after  purchasing  Young*s  interest  Grant  expressed 
himself  grateful  to  liim  for  releasing  him  from  his  embarrassments  with 
Young,  and  said  that  he  would  devote  all  his  time  and  attention  to  the 
mill  without  making  any  charge  for  his  services,  the  profits  to  be 
equally  divided  between  us.  Both  McGibbon  and  Hyatt  state  that 
they  were  ignorant  of  the  entries  on  the  books  being  placed  to  the 
credit  of  McGibbon.  We  think  it  entirely  clear  that  Hyatt,  upon  the 
credit  of  McGibbon,  advanced  money  for  the  benefit  of  the  partner- 
ship ;  he  expected  to  get  his  money  back  out  of  the  proceeds  of  sale  of 
the  planed  and  prepared  lumber.  That  this  was  the  understanding,  it 
seems  plain  from  the  fact  that  for  one  of  the  bills  of  lumber  purchased 
through  Hyatt,  the  latter  was  reimbursed  by  partnership  funds  paid  to 
him  by  Grant;  and  that  Grant  afterwards,  as  the  active  partner  of  the 
concern,  when  called  upon  to  pay  the  other  advances  made  by  Hyatt, 
made  no  objection  to  doing  so,  bat  promised  to  pay  them  as  soon  as 
he  was  in  funds,  and  afterwards  proposed  to  Hyatt  to  mortgage  his 
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interest  in  the  mill  to  seearo  the  payment  of  $1600  of  the  debt  dne  to 
Hyatt 

There  was  no  written  instrument  showing  the  terms  of  the  partner- 
ship.  It  is  not  shown  that  McGibbon  was  to  fdrnish  any  amount  as 
capital  to  be  put  in  by  him.  Through  the  credit  alone  which  he  gave 
the  partnership  it  was  enabled  to  procure  money  to  carry  on  its  opera- 
tionsy  and  we  think  the  evidence  warrants  the  inference  that  McGibbon 
was  influenced,  in  part,  in  going  into  the  copartnership,  by  considera- 
tions of  personal  regard  to  Grant.  Though  not  the  business  man  of 
the  concern,  yet  he  procured  the  advances  so  much  needed,  and  it  is 
shown  that  there  were  frequent  conferences  between  himself  and 
Grant  in  relation  to  the  partnership. 

It  is  argued  that  the  partnership  was  dissolved  before  the  suit  was 
brought  against  it,  and  consequently,  that  McGibbon  was  without 
authority  to  act  for  it,  and  that  his  confession  of  judgment  in  the  suit 
of  Hyatt  against  the  partnership,  was  null  and  without  effect. 

We  do  not  find  fi-om  the  evidence  that  the  partnership  was  termi- 
nated before  the  suit  of  Hyatt  was  instituted.  Some  dissatisfaction  on 
the  part  of  McGibbon  in  regard  to  the  affairs  of  the  establishment  prior 
to  that  time,  and  some  intimations  of  an  intention  on  his  part  to 
withdraw  from  it  are  shown ;  but  there  is  nothing  showing  a  dissolu- 
tion previous  to  the  suit  being  brought.  McGibbon  says  that  the 
establishment  was  not  closed  until  October,  1867,  and  the  engineer, 
Halley,  stated  as  a  witness,  that  the  last  time  he  saw  Grant  purchase 
lumber  was  six  or  eight  months  previous  to  the  time  he  testified,  which 
was  in  the  early  part  of  June,  1868. 

A  careful  examination  of  the  evidence  docs  not  satisfy  us  that  there 
is  error  in  the  judgment  appealed  from. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judi^ent  of 
the  district  court  be  affirmed,  with  costs  in  both  courts. 


No.  1976. — John  Thomas  v.  W.  C.  Dabden. 

In  8  case  Uka  this,  where  the  defendant,  the  keeper  of  a  public  warehonae,  reoeiTed  a  lot  of 
cotton  on  atorage,  and  gave  a  recMpt  therefor,  It  la  not  aai&cient  excoae  for  non-deUvezy, 
when  demanded,  for  him  to  ahow  that  aoldlera  were  encamped  near  where  the  war^onaa 
waa  altoated*  and  that  It  waa  commonly  belleyed  that  thej  and  the  fireedmen  were  ateailng 
cotton;  that  the  back  door  of  the  warehonae  could  easily  hare  been  forced  open  at  nighty 
and  the  cotton  taken  out^  and  then  doeed  again,  without  being  discovered  in  the  daytime. 

It  aeema  that  a  warehouse  keeper  wlU  be  held  reaponsible  for  the  loes  of  property  stored,  in  an 
casea  where  he  fidla  to  show  that  the  loss  occurred  without  his  fault. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Tk^ard,  J. 
Bandolphy  Smgleian  dk  Browne^  for  plaintiff  and  appellant.    Hays  dc 
New,  for  defendant  and  appellee. 

Wtlt,  J.  The  plaintiff  has  appealed  from  a  judgment  rejecting  his 
demand  for  the  value  of  seventeen  bales  of  cotton,  being  a  part  of  a 
lot  of  eighty-one  bales  stored  by  iiim  in  the  warehouse  of  the  defendant* 
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at  West  Point,  Georgia,  in  October,  1865,  Trbich  the  defendant  failed 
or  refused  to  deliver  to  him  with  the  balance  of  the  lot,  in  January, 
1866. 

The  petition  is  based  upon  the  receipt  of  the  defendant,  who  kept  a 
public  warehouse  at  West  Point,  Gleorgia,  when  the  cotton  was  depos- 
ited with  him.     It  is  as  follows : 

'*  Received  from  John  Thomas,  eighty-one  square  bales  cotton,  marks, 
etc.,  as  per  margin,  subject  to  this  receipt,  or  to  order,  on  paying  cus- 
tomary charges  and  all  advances  (casualties  excepted). 

[Marks — 1  in  a  triangle,  Nos.  1  to  81 ;  weight,  42,553.] 

"October  10,  1855. 

(Signed)  '*W.  C.  Darden.^ 

This  suit  was  begun  by  attachment,  the  defendant,  a  non-resident, 
having  sufficient  property  in  the  hands  of  the  garnishee  to  satisfy  the 
demand  of  the  plaintiff. 

The  defendant  pleaded  the  general  denial,  and,  further  answering, 
averred  that  the  cotton  which  he  failed  to  deliver  to  the  plaintiff  was 
stolen  from  his  warehouse,  although  he  used  all  the  care  and  diligence 
in  the  protection  thereof  that  the  most  prudent  administrator  could, 
or  that  the  law  requires,  and  that  the  loss  is  in  no  manner  attributable 
to  his  fault  or  neglect. 

The  plaintiff  has  fully  proved  that  he  deposited  the  cotton  on  storage 
with  the  defendant;  that  the  latter  failed  or  refused  to  deliver  the 
seventeen  bales  of  cotton,  although  demanded  so  to  do,  at  the  time  the 
balance  of  the  lot  was  delivered,  and  that  the  missing  cotton  was  worth 
the  amount  claimed  by  the  plaintiff. 

A  careful  examination  of  the  evidence  fails  to  satisfy  us  that  the 
defendant  used  proper  diligence  in  preserving  the  property  stored  in 
his  warehouse.  He  can  not  escape  liability  upon  the  vague  and  general 
statements  of  witnesses  that  soldiers  were  encamped  near  where  the 
warehouse  was  situated,  and  that  it  was  commonly  believed  that  they 
and  the  freedmen  were  stealing  cotton;  that  the  back  door  of  the 
warehouse  could  easily  have  been  forced  by  the  soldiers,  who  were 
encamped  near  by,  and  cotton  could  have  been  taken  out  at  night,  and 
the  door  replaced  so  that  it  could  not  be  discovered  in  the  daytime.  It 
was  tlie  duty  of  the  defendant  to  have  examined  his  doors  to  see  that 
they  were  safe,  and  to  have  examined  the  cotton  stored  within,  to 
ascertain  whether  it  was  being  stolen,  especially  as  reports  were  rife 
of  the  extent  of  depredations  of  the  character  practiced  at  the  time. 

It  appears  in  the  evidence,  that  when  the  delivery  was  made  of  the 
remaining  part  of  the  cotton,  and  when  the  whole  lot  was  demanded, 
no  statement  was  made  to  the  owner  that  the  cotton  was  stolen; 
indeed,  it  was  months  after  before  any  excuse  that  the  cotton  was 
stolen  was  set  up. 

That  the  defendant  so'  long  remained  iu  ignorance  that  tiie  property 
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confided  to  Mm  had  been  stolen,  satiBfles  us  that  he  was  at  least  very 
neglectful;  that  he  did  not  watch  and  protect  his  premises  with  ordi- 
nary prudence ;  and  we  think,  therefore,  that  the  plaintiff  should  not 
suffer  by  his  fault. 

We  think  the  defendant  has  failed  to  adduce  any  satisfEMitory  proof 
that  the  cotton  was  actually  stolen;  at  best,  it  is  only  probable.  He 
certainly  has  not  exercised  the  diligence  of  a  faithful  custodian,  and 
should  be  held  responsible  for  the  loss  he  has  occasioned  to  the 
plaintiff. 

In  Schwartz,  Kauffman  &  Co.  v.  Marx  Baer,  21  An.  601,  it  was  held 
that,  in  order  to  avoid  liability  for  the  loss  of  cotton  on  storage,  the 
warehouse  keeper  must  show  that  the  loss  occurred  without  his  fault. 
He  can  not  be  relieved  by  showing  that  the  loss  occurred  by  an  over- 
powering force.  He  must  also  show  that  he  used  all  proper  means  to 
prevent  it. 

It  is  therefore  ordered  that  the  judgment  herein  bo  annulled,  and 
that  plaintiff  have  judgment  against  the  defendant  for  $3393  78,  with 
five  per  cent,  per  annum  interest  from  the  thirteenth  day  of  January, 
1866,  and  all  costs  to  be  paid,  with  attaching  creditor's  lien,  out  of  the 
property  attached  herein. 


No.  2691. — Joseph  Hoy  v.  E.  A.  Scott. — ^Louisa  M.  Scott,  Succession- 
of  William  Silliman,  J.  B.  Mc Williams  and  Joseph  Hoy,  third 
opponents. 

In  ft  salt  to  settle  the  rank  of  mortgages.  If  the  claim  of  the  third  opponent  did  not  originate 
until  after  the  other  Judgments  were  rendered  and  recorded,  he  can  neither  contest  tho 
reality  of  the  Judgments,  nor  the  validity  of  their  consideration.  In  a  contest  of  this  char- 
acter, evidence  is  not  admissible  on  the  part  of  the  third  opponent  to  show  that  the  oon- 
eideratlon  of  the  Judgment,  which  was  recorded  before  the  existence  of  his  own  daim,  wa» 
for  the  sale  of  slaves. 

APPEAL  from  Fifth  District  Court,  parish  of  East  Feliciana.  Foaeif,  J. 
D.  J,  Wedge  and  Muse  (&  Fhillps,  for  third  opponent,  appellant. 
Mc  Vea  dt  Hunter,  Cross  <&  Hardee,  and  Eace  &  Foster,  for  appellees. 

Wyly,  J.  This  is  a  contest  between  the  creditors  of  E.  A.  Scott  for 
the  proceeds  of  the  sale  of  his  plantation  and  two  mules,  which  were 
sold  on  twelve  months'  credit,  under  the  mortgage  of  Joseph  Hoy,  with 
the  agreement  that  all  parties  would  litigate  tlieir  rights  to  the  funds 
arising  from  said  sale  represented  by  tlio  twelve  months'  bond,  on 
third  oppositions. 

Joseph  Hoy,  the  holder  of  the  mortgage  under  wliich  the  property 
was  sold,  contends  that  the  claims  of  Mrs.  L.  M.  Scott  and  J.  B. 
McWilliams  have  been  extinguished  by  payment,  and  the  judgment  of 
William  Silliman  against  the  defendant,  E.  A.  Scott,  is  based  upon  a 
note  given  for  the  purchase  price  of  slaves,  and  that  the  same  can  not 
be  enforced,  being  against  public  policy  and  in  violation  of  article  12S 
of  the  constitution. 
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Hoy  V.  Soott. 

The  executors  of  Silliman  contend  that,  as  the  judgment  in  feyor  of 
said  succession  was  rendered  before  the  claim  of  Hoy  came  into 
existence,  he  can  not  attack  or  question  the  reality  of  the  consideration 
thereof;  they  also  plead  the  prescription  of  one,  two,  three  and  four 
years,  in  bar  of  a  revocatory  action. 

J.  B.  McWilliams  claims  a  preference  on  the  funds  arising  from  the 
sale  of  the  mules,  on  account  of  his  vendor^s  privilege  thereon.  Mrs. 
L.  M.  Scott  claims  a  preference  on  the  funds,  above  all  the  other  cred- 
itors, on  the  ground  that  her  judgment  against  her  husband,  E.  A. 
Scott,  recognizes  her  legal  mortgage  on  his  property  from  the  first  ot 
January,  1853;  that  she  also  owns  the  Go ttinger  judgment,  which 
became  a  judicial  mortgage  on  the  property  of  her  husband  from  the 
nineteenth  of  February,  1866,  the  day  of  its  registry.  The  court 
below  decreed  that  the  funds  in  dispute  should  be  distributed: 

First^To  the  payment  of  the  judgment  of  Mrs.  Scott  against  hei 
husband; 

Second — ^To  the  Gottinger  judgment  owned  by  her; 

Third— To  the  judgment  of  William  Silliman  > 

Fourth — To  the  judgment  of  Joseph  Hoy. 

It  further  ordered  that  the  claim  of  McWilliams  be  allowed  for  two 
hundred  and  fifty  dollars,  to  be  paid  by  preference,  as  vendor,  out  ol 
the  proceeds  of  the  sale  of  the  mules. 

Joseph  Hoy,  the  plaintiff  and  third  opponent,  has  appealed. 

Our  attention  is  directed  to  the  bill  of  exceptions  taken  by  the 
executors  of  William  Silliman  to  the  introduction  of  evidence  by 
Joseph  Hoy  to  show  that  the  original  consideration  of  the  note  forming 
the  basis  of  the  judgment  of  William  Silliman  v,  E.  A.  Scott,  was  for 
the  price  of  slaves. 

The  objection  to  said  evidence  is: 

First — ^That  On  the  issue  formed  on  the  third  oppositions,  filed  for  the 
purpose  of  regulating  the  distribution  of  the  funds  in  the  hands  of  the 
sheriff,  the  validity  of  the  judgment  of  one  party  can  not  be  questioned 
collaterally,  and  that  it  can  only  be  attacked  by  a  direct  action. 

Second — That  on  the  issue  presented,  the  evidence  is  irrelevant, 
because  the  plaintiff,  Joseph  Hoy,  became  a  creditor  subsequent  to  the 
rendering  and  recording  of  the  judgment  of  Silliman  v.  Scott,  and  that 
any  revocatory  action,  even  if  this  be  considered  one,  is  prescribed  by 
one  year. 

We  think  the  evidence  should  not  have  been  received.  That  Joseph 
Hoy  can  not  contest  the  reality  of  the  judgment  or  the  validity  of  its 
consideration,  it  having  been  renderod  and  recorded  before  the  exist- 
ence of  his  own  claim.    10  An.  564 ;  6  An.  89 ;  2  An.  174. 

The  plea  of  payment  as  to  the  judgments  of  Mrs.  Scott  and  McWil- 
liams is  not  sustained  by  the  evidence. 

We  see  no  error  in  the  judgment. 

Judgment  affirmed. 

Behearing  refused. 
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OwcU  J  Mo»  y.  Avezy,  Sheriff,  et  aL 

No,  2421.— nJuAN  Gabcia  t  Mora  v.  G.  W.  Avery,  Sheriff,  et  al. 

A  party  ludding  mercbAndlM  under  a  simnJated  aale,  can  not  defeat  the  rights  of  a  aeislng 
creditor  by  the  writ  of  injnnotion.  In  such  a  case.  If  the  sale  Ib  shown  to  be  simnlated,  the 
injunction  will  be  dissolved,  with  damsges,  in  tolido,  sgalnst  the  prmdiial  and  snrbty  ou  the 
injunction  bond. 

If  tho  judgment  of  the  court  below,  dissolvittg  the  injunction,  is  afllrmed  on  appeal,  it  wltl  bo 
so  amended,  on  prayer  to  that  effect,  as  to  embrace  the  surety  on  the  bond,  who  will  bo 
condemned,  in  tolido  with  the  principal,  in  damages  for  enjoining  the  sale  on  a  simulated 
title. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.    Leaumoniy  J. 
Sambola  <&  Ducros,  for  plaintiff  and  appellant.    Eomor  dk  BenedUsty 
for  defendants  and  appellees. 

Taliaferro,  J.  Cohen  &  Wilson,  having  obtained  judgment  against 
Oanales  for  $941  85  with  interest,  proceeded,  under  fieri  facias,  to 
seize  directly,  as  property  of  Canales,  a  stock  of  merchandise  in  the 
house  No.  50  Royal  street. 

The  plaintiff  in  this  action  obtained  an  injunction,  inhibiting  tlie 
sheriff  and  the  seizing  creditors  from  selling  the  property,  alleging 
himself  to  be  the  hona  fide  owner  and  possessor  of  the  stock  of  goods 
seized,  and  claiming  damages  against  the  defendants  for  the  annoyance 
and  injury  caused  by  their  illegal  acts. 

The  answer  is  a  general  denial  of  all  the  plaintiff's  allegations,  and 
contains  a  prayer  for  twenty  per  cent,  damages,  ten  per  cent,  interest, 
and  one  hundred  dollars  attorney's  fees. 

The  court  below  dissolved  the  injunction,  and  gave  the  defendants 
twenty  per  cent,  damages  on  the  amount  of  the  judgment  enjoined. 

The  plaintiff  has  appealed. 

We  find  no  error  in  the  judgment.  The  evidence  establishes,  beyond 
a  reasonable  doubt,  that  the  pretended  sale  from  Canales  to  Garcia  was 
a  mere  simulation,  and  intended  to  screen  his  property  from  the  pur- 
suit of  his  creditors.  It  is  shown,  by  the  plaintiff's  own  evidence,  that 
Canales,  the  defendant  in  execution,  was  in  possession  of  the  store  No. 
50  Boyal  street,  and  carrying  on  business  there,  as  he  usually  had, 
when  the  seizure  was  made,  except  that  he  held  himself  out  as  tho 
plaintiff's  clerk.  He  had  occupied  that  stand,  as  a  business  place,  for 
many  years  previous.  His  own  declarations,  previous  to  the  pretended 
sale  to  Garcia,  show  that  it  was  his  intent  to  do  an  act  of  this  kind. 
The  presumtion  of  simulation,  in  this  case,  is,  from  all  the  testimony, 
so  strong  that  it  must  prevail  against  all  the  evidence  adduced  on  tho 
part  of  the  plaintiff.  12  B.  146;  5  An.  1;  10  An.  29;  13  An.  207; 
11  L.  R.  269. 

The  plaintiffs  move,  in  this  court,  that  the  judgment  of  the  lower 
court  be  amended  so  as  to  include  the  surety  on  the  injunction  bond, 
and  that  he  be  condemned,  in  solido  with  the  prindpali  to  pay  the 
amount  adjudged  against  the  latter. 
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Oavcift  y  Mon  t.  Avoy,  Shertfl;  el  aL 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadgment  of 
the  lower  court  be  amended  bo  as  to  read  as  follows :  It  is  ordered 
that  the  isjanction  herein  issued  be  disflolved,  at  plaiotiif^B  costs,  and 
that  the  defendants,  Cohen  &  Wilson,  do  have  and  recover,  in  solido, 
from  plaintiff,  Juan  Garcia  y  Mora,  and  Jose  Garcia  Barros,  his  surety 
on  the  injunction  bond,  twenty  per  cent,  damages  on  the  amount  ot 
the  judgment  herein  enjoined.  It  is  ordered  that  plaintiff  pay  costs  in 
both  courts. 


No.  2663. — Stephen  Duxcan  v.  John  N.  Helm. 

I  82    418|       In  a  contract  made  between  partiee  residing  in  MissisaippU  by  whidi  notoaaadi 
1,51    74Z\  given  on  property  sitoated  in  Lonialana,  to  be  entirely  execnted  in  this  State,  the  qaestkxi 

I  22     4]8|  ^  nanrj  most  be  govenied  by  the  lawa  of  Lonlaiaoa,  whom  the  coatraot  is  to  have  eBtet 

jllO  02^  The  act  of  1860,  abolishing  the  penalties  in  the  set  of  16M  (re-enacted  in  18l»),  agalai*  mnriMs 
contracts,  only  relieved  parties  i^m  snch  penalties  for  making  nsorloas  (Kntrads  alter 
itspaassge.  Itlsnotretroepeoilve,  sad  has  no  effect  on  nsnriotis  contracta  made  before 
its  passage. 
Payments  made  on  obligations  must  be  applied  to  that  whloh  is  lawiiiUy  daoi  and  not  to  naa- 
lions  interest;  and  where  an  over  payment  of  the  debt  due  has  been  made,  exchtding  the 
nnlawftil  interest,  it  may  be  feolBtmed  by  the  debtor,  if  demanded  within  one  year. 

APPEAL  from  Thirteenth  District  Court,  parish  of  Tensas.  Sough,  J. 
Fan-ar  dt  Beeves,  for  plaintiff  and  appellant.  Aroni  dt  ColUer  and 
Semmes  &  Mott,  for  Helm^  defendant.  Mayo  d  Spencer,  for  Mrs.  Staun- 
ton, defendant,  appellees. 

LuDELiNG,  C.  J.  This  case  was  before  the  court  in  1869,  and  it  was 
remanded  in  order  to  make  the  heirs  of  the  plaintiff  (who  had  died 
before  judgment  in  the  district  court)  parties  to  the  suit. 

The  plaintiff  sues  to  recover  the  amount  of  a  note,  $9750,  less  $5000 
Xmid,  and  the  amount  of  another  note  for  $9000,  with  eight  per  cent. 
interest  per  annum  after  their  maturity,  respectively,  to  wit :  first  of 
January,  1861,  and  first  of  January,  1862. 

The  defenses  set  up  arc,  prescription  and  usury.  Citation  in  this 
suit  was  served  on  the  nineteenth  of  March,  1866.  The  note  due  Jan- 
uary, 1861,  was  therefore  prescribed  (if  it  had  not  been  paid);  tlic 
other  note  was  not.  In  order  to  determine  whether  or  not  the  contract 
is  usurious,  it  is  necessary  first  to  ascertain  if  the  contract  is  governed 
by  the  laws  of  Louisiana,  or  by  thode  of  the  State  of  Mississippi. 

The  evidence  shows  that  both  parties  to  the  contract  resided  in  the 
State  of  Mississippi.  John  N.  Helm  applied  to  Stephen  Duncan,  in 
the  State  of  Mississippi,  for  a  loan  of  money,  in  1854,  and  the  follow- 
ing letter  was  the  result : 

*'  Mt  Dear  Sir — ^I  inclose  memorandum  of  several  notes  for  your 
signature ;  when  returtied  to  me  with  the  mortgage,  I  will  give  yoo 
my  bill  on  New  Orleans,  payable  first  of  January^  1855,  for  thir^ 
thousand  dollars. 
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Jhmcftn  y.  BcIhl 

''I  inclose  a  letter  authorizing  Col.  Shaw  to  accept  the  mortgage  foi 
me.  If  this  loan  will  be  any  accommodation  to  you,  it  will  give  me 
pleasure  to  hare  been  the  means  of  procariDg  it  for  you.  •  •  ♦ 
The  loan  to  you  absorbs  every  dollar  I  have,  or  expect  to  have,  £or 
investment  for  others  this  winter.  Please  fill  up  the  blanks  for  dates 
of  notes.  I  have  made  it  December,  because  I  thought  this  would 
give  you  fall  time. 

"  I  am  yours,  Stephen  Dukcan. 

''Natchez,  November  23,  1854." 

The  evidence  shows  that  Helm  owned  property  in  Louisiana  and  in 
MissisBippi,  and  that,  when  he  applied  for  the  loan,  he  had  offered 
Duncan  choice  of  proi>erty  as  security  for  the  loan. 

In  pursuance  to  the  suggestions  contained  in  the  letter  above  men- 
tioned, Helm  went  to  Louisiana,  executed  the  mortgage  and  notes  in 
Looifiiana,  and  delivered  them  to  Col.  Shaw,  the  person  delegated  by 
Duncan  to  accept  the  mortgage  and  take  the  notes.  It  appears  from 
the  letter  of  Duncan  that  the  money  was  paid  on  the  bill  of  Duncan 
in  New  Orleans.  The  notes  bear  date  in  Tensas  parish,  Louisiana, 
and  are  miade  payable  at  the  Bank  of  Louisiana,  in  New  Orleans,  and 
they  are  secured  by  mortgage  on  lands  situated  in  Louisiana.  It  seems 
clear  that  the  contract  was  intended  to  have  effect  in  Louisiana,  and 
the  courts  of  Louisiana  are  invoked  to  enforce  it. 

Article  10  of  the  Civil  Code  declares :  "The  form  and  effect  of  puUk 
and  private  written  instruments  are  governed  by  the  laws  and  usages  of 
the  places  where  they  are  passed  or  executed.*' 

The  notes  and  mortgage  were  executed  in  Louisiana,  and  the  form 
and  effect  of  these  written  instruments  are  governed  by  the  law  of 
Louisiana.  But  even  if  the  agreement  entered  into  in  Mississippi  could 
be  regarded  as  the  contract  whereby  the  money  was  loaned  to  Helm, 
(and  this  we  can  not  assent  to),  still  it  was  to  have  effect  in  Louisiana ; 
and  the  second  section  of  article  ten  of  the  Civil  Code  declares  that : 
*'  The  effect  of  acts  passed  in  one  country,  to  have  effect  in  another 
country,  is  regulated  by  the  laws  of  the  country  where  they  are  to 
have  effect.'^  11  Martin,  23,  Yidal  v.  Thompson ;  17  La.,  Beinie  & 
Bumside  v.  Patton,  589;  Hawley  v.  Sloo,  12  An.  815;  Hughes,  Hyllested 
&  Co.  V,  Kleingender  Brothera,  14  An.  845. 

The  contract  must  be  governed  by  the  act  of  1844,  re-enacted  in 
1855.  That  act  declares  that  the  amount  of  conventional  interest  shall 
not  exceed  eight  per  cent,  per  annum,  under  pain  of  forfeiture  of  the 
entire  interest.  If,  then,  the  contract  stipulated  for  more  than  eight 
per  cent,  per  annum  interest,  that  stipulation  was  an  absolute  nullity, 
becanae  it  was  prohibited  by  law.    C.  C.  12 }  Bevised  Statues,  267. 

The  memorandum  aocompanying  the  letter  of  Duncan,  already 
referred  to,  is  as  follows : 
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Duncan  T.  Helm. 

"  Loan  op  $30,000. 

One  note,  payable  first  of  January,  1856 $    3000  00 

One  note,  payable  first  of  January,  1857 3000  00 

One  note,  payable  first  of  January,  1858 3000  00 

One  note,  payable  first  of  January,  1859 3000  00 

One  note,  payable  first  of  January,  1860 10,500  00 

One  note,  payable  first  of  January,  1861 . . . .- 9750  00 

One  note,  payable  first  of  January,  1862 9000  00 

One  note,  payable  first  of  January,  1863 8250  00 

**  Notes  to  be  dated  in  tlio  parish  of  Tensas,  made  payable  in  New 
Orleans,  and  secured  by  mortgage  on  lands  and  negroes  in  the  parish ; 
the  mortgage  to  bo  executed  and  recorded  at  the  expense  of  the  bor> 
rower," 

It  is  evident  that  the  sum,  $49,500,  for  which  the  eight  notes  were 
given,  was  made  up  of  the  thirty  thousand  dollars  loaned,  and  ten  per 
centum  per  annum  interest  on  the  different  installments.  This  does 
not  seem  to  be  disputed.  But  it  is  contended  that  ''  the  act  of  1844  is 
a  penal  statute,  enacted  to  punish  usury,'*  and  that  the  Legislature 
had  the  power  to  abolish,  and  that  it  did  abolish,  the  penalty  against 
usury,  by  the  act  of  1860 ;  and  that  this  act  was  retrospective  in  its 
operation. 

In  other  words,  a  contract  which  was  a  nullity  in  1854,  when  it  was 
made,  is  said  to  have  been  made  valid  by  the  act  of  1860.  Article 
8  Civil  Code  declares  that  **  a  law  can  only  prescribe  for  the  future ;  it 
can  not  have  a  retrospective  operation,"  etc. 

Neither  the  act  of  1856  nor  the  act  of  1860  gave  vitality  or  validity 
to  contracts  which  were  void  before  the  passage  of  said  laws.  12  An. 
222,  Merville  v.  LeBlanc;  15  An.  329,  Crane  v,  Beatty;  15  An.  395, 
Weaver  v.  Maillot. 

The  payments  made  by  the  defendant  must  be  applied  to  the  extin- 
guishment of  the  debt  lawfully  due,  that  is,  the  principal,  and  not  to 
the  usurious  interest.  12  An.  660;  13  An.  233;  18  An.  714;  9  Iowa 
383;  32  Miss.  142 ;  Troplong,  Prescription  vol.  2,  p.  405,  No.  827. 

The  last  payment  of  $8250  having  been  made  within  one  year  pre- 
vious to  the  reconventional  demand  in  this  case,  the  defendant  is 
entitled  to  recover  what  he  has  paid  over  the  debt  due,  $30,000.  Stat- 
ute of  1855,  p.  352,  sec.  3. 

It  is  thei*efore  ordered  and  adjudged  that  the  judgment  of  the 
district  court  bo  affirmed,  with  costs  of  appeal. 

Howe,  J.,  dissenting,  I  am  unable  to  concur  in  that  portion  of  this 
decree  which  gives  judgment  on  the  reconventional  demand.  It  seems 
to  me  that  the  amount  paid  for  usury  should  be  deemed  to  have  been 
pro  rata  on  each  note,  and  that  all  that  the  defendant  can  now  recover 
is  the  amount  of  interest  thus  paid  by  him  within  twelve  months  prior 
to  the  date  of  the  filing  of  the  reconventional  demand. 

Rehearing  refused. 
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AT 
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JUNE,  1870. 

JUDGES  OP  THE  COURT: 

Hon.  John  T.  Ludelino,  Ghirf  Ju^ioe. 

Hon.  J.  O.  Taliaferbo, 

^HoN.  R.  K.  Howell,  .       -  ,     t  ^* 

^      -^r  ^   -RT  r  Associale  Justuses, 

Hon.  W.  G.  Wyly, 

Hon.  W.  W.  Howe, 


No.  739. — Alexander  Moncheux  t;.  J.  J.  Mistrot  &  Co. 

The  jndge  of  the  eoxuiaqw  may,  ia  the  exercise  of  a  Bound  discretion,  refosea  continuance^ 
on  the  application  of  one  of  the  litigants,  to  obtain  answers  to  interrogatories,  where  the 
interrogatories  themselves  axe  manifesti j  frivolous,  and  intended  for  delay  only. 

An  agent  can  not  relieve  himself  from  responsibility  for  moneys  which  he  has  oolleoted  for  his 
principal  by  showing  that  he  has  invented  them  in  the  purchase  of  cotton  for  his  own 
account,  with  the  sanction  of  his  prlncipaL  He  must  show,  in  addition,  that  he  has  tamed 
over  the  cotton  to  the  principal,  or  that  the  principal  has  authorized  him  to  retain  it. 

APPEAL  from  the  Third  Judicial  District,  parish  ef  Iberia.  Train,  J. 
DeBlanc  <&  Perry,  for  plaintiff  and  appellee.    Edxoard  Simon,  for 
defendants  and  appellants. 

Taliaferro,  J.    The  plaintiff  brought  this  suit  aginst  the  firm  of 
J.  J.  Mistrot  &  Co.,  to  recover  from  them  $1097  50,  which  he  avers 
defendants,  as  his  agents,  collected  for  him,  and  failed  to  account  for. 
On  trial  of  the  case  below,  the  plaintiff  had  judgment  for  $647,  with 

*  Mr.  Chief  Justice  Ludeling  and  Mr.  Justice  HoweU  were  not  present  at  this  session  of  th« 
coart» 
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five  per  cent,  interest  from  the  first  of  Jnly,  1867,  the  date  of  jadicial 
demand,  and  the  defendants  appeal- 

We  find  a  bill  of  exceptions  in  the  record,  which  will  first  be  noticed. 
The  defendants  filed  interrogatories  to  be  propounded  to  a  witness 
residing  in  Texas,  and  moved  the  court  to  continue  the  case  to  take  the 
answers  of  the  witness.  The  plaintiff's  counsel  objected^  on  the  ground 
that  the  interrogatories  were  trivial,  and  the  second  one  obscure,  and 
not  explanatory  of  the  evidence  which  it  was  pretended  was  sought 
after.  There  were  two  interrogatories.  The  first  purports  only  to 
learn  from  the  witness  who  composed  the  commercial  firm  of  J.  J, 
iftstrot  &  Co.  The  interrogatories,  it  seems,  were  proiK>unded  by  J.  J. 
Mistrot  himself,  as  it  appears,  one  of  the  firm. 

The  court,  in  our  opinion,  in  the  exercise  of  a  sound  discretion,  very 
properly  refused  to  continue  the  case  as  required  by  defendants,  their 
object  being  plainly  for  delay  only. 

The  facts,  biiefiy,  are,  that  the  plaintiff,  in  the  year  1860,  being 
about  to  leave  the  State,  lor  France,  appointed  the  commercial  firm  of 
J.  J.  Mistrot  &  Co.  his  agents  to  collect  certain  moneys  for  him  during 
his  absence.  On  his  return,  it  is  in  evidence,  that  the  acting  promi- 
nent partner  of  tlie  firm  informed  the  plaintiff  that  he  had  invested  the 
money  that  he  had  collected  for  him  in  cotton,  and  that  the  plaintiff 
approved  the  proceeding. 

It  is  a  principal  ground  of  defense  that  this  was  a  ratification  of  the 
agents'  act.  But  he  produced  or  showed  to  the  plaintiff  no  cotton  that 
he  had  purchased  for  him.  Mistrot,  it  appears,  was  engaged,  with 
several  others,  in  cotton  speculation,  but  these  operations  were  all 
conducted  in  his  own  name.  A  portion  of  the  cotton  he  purchased  he 
had,  it  seems,  to  sue  for,  and  the  suit  was  brought  in  his  own  name. 

The  plaintiff,  upon  requiring  a  settlement,  was  informed  that  he  was 
in  debt  $54,  in  eonseouence  of  losses  and  expenses  which  resulted  from 
the  speculation. 

It  is  clear,  to  our  minds,  that  the  plaintiff,  when  he  answered,  "  very 
well,"  to  the  information  given  him  that  his  money  had  been  inveBted 
in  cotton,  expected  to  receive  cotton.  There  is  no  evidence  that  he 
sanctioned  the  speculation,  or  was  in  any  manner  a  party  to  it. 

It  appears  from  the  record,  and  from  the  statement  of  Mistrot  him- 
self, that  he  received,  on  account  of  the  plaintiff,  from  several  persons, 
different  sums,  amounting  in  all  to  $1097.  At  different  times  he  paid 
over  sums,  making  in  the  aggregate  $450.  This  amount  was  deducted 
by  the  court  below  from  the  sum  collected,  and  it  gave  judgment  in 
favor  of  the  plaintiff  for  the  remainder,  $647,  with  leeal  interest  from 
judicial  demand. 

The  judgment,  we  think,  was  properly  rendered. 

It  is  therefore  ordered,  adjudged  and  decreed  tibat  tiie  judgmmtt  of 
the  district  court  be  affirmed,  with  costs  in  both  courtik 

Rehearing  refused. 
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Abadle  v.  fteohede,  Tntrlx. 

No.  735. — Jean  Abadie  v.  Alike  Frechede,  Tutrix. 

An  action  for  a  settlement  of  a  pertnenhip  can  not  be  maintatned,  if  tlifi  evidence  Mia  to  estab- 
lieh  the  exiatence  of  snch  partnership. 

APPEAL  from  Eighth  DiAtrict  Court;  pariah  of  Vermilion.  Porter,  J. 
Joseph  A.  Brectux,  for  plaintiff  and  appellant.  Daniel  O* Bryan, 
and  M,  JE.  Girard,  for  defendant  and  appellee. 

Wtly,  J.  The  plaintiff  sues  for  a  settlement  of  the  partnership 
which  he  alleges,  existed  between  him  and  his  brother  Louis  Abadie, 
deceased;  who  was  the  husband  of  tlie  defendant,  and  whose  succession 
she  represents.  He  also  sues  to  recover  a  sum  of  money,  which  he 
alleges  the  deceased  owed  him.  The  defendant  pleaded  the  general 
issue,  and  also  the  prescription  of  three  and  five  years. 

There  was  judgment  for  the  defendant,  and  the  plaintiff  has  ap- 
pealed. An  examination  of  the  evidence  satisfies  us  that  there  is  no 
error  in  the  judgment.  The  plaintiff  has  fiailed  to  establish  the 
partnership.  It  was  his  duty  to  make  his  case  certain,  not  probable. 
As  to  the  indebtedness  or  the  demand  claimed,  the  prescription 
pleaded  is  applicable. 

Let  the  judgment  appealed  from  be  affirmed,  with  costs. 


No.  740. — The  State  of  Louisiana  t;.  Ernest  M.  Fbrrat 

The  oapaoit  J  of  a  tlherltt,  dvly  eonunisflioned  and  actlag  aa  snch,  can  not  bo  tested  or  inquired 
into  eoiUatersUy  on  a  motion  to  quash  a  venire  of  jurors.    21  As.  M8. 

In  ih  8  oMse  the  petit  Jury  was  regularly  drawn,  and  a  list  thereof  was  served  on  the  accused 
three  days  befbre  the  triaL  On  the  day  of  the  trial,  when  the  Jurors  were  called,  it  appeared 
that  six  or  asTsa  of  the  number  had  not  been  lound  by  the  aherlfl;  alter  diligent  search, 
and  that  those  who  Ikiled  to  answer  to  their  names  had  been  legally  excused  for  good  and 
valid  cause  shown:  Held>-That  a  sufOcient  number,  from  among  the  bystanders,  to  flU 
out  tite  panel,  were  property  summoned  as  talesmen. 

Thesutnteof  1806,  reiaUve  to  Juries  in  aU  the  padahea  of  Ifea  State^  except  that  of  the  parish 
or  Orleans,  repealed  all  former  statutes  on  ISiat  subject,  whether  of  a  general  or  local 
charMster     Acta  of  1868,  No.  110,  page  143. 

APPEAL  from  the  District  Court,  parish  of  St.  Landry,  King,  J. 
George  W.  Hudspeth,  District  Attorney,  for  the  State.  -Henry  L» 
Garland  J  for  defendant  and  appellant. 

Howe,  J.  The  accused  in  this  case  was  indicted  for  mnrder,  was 
tried  and  found  *'  guilty  without  capital  punishment,^'  and,  having 
been  sentenced  to  imprisonment  at  hard  labor  for  the  term  of  his 
natural  life,  has  appealed. 

The  objections  to  certain  testimony  admitted  by  the  judge  a  quo 
have  been  abandoned,  and  a  plea  in  bar  founded  on  an  alleged  repeal 
of  the  statute  relative  to  murder  will  not,  we  premuse,  be  insisted  on 
since  the  recent  decision  of  this  court  in  the  case  of  State  v.  Brewer. 
22  An.  p.  273. 

The  remaining  points  made  by  the  appellant  arise  from  a  challenge 
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to  the  array  of  jurors,  and  from  objections  to  the  manner  of  drawing 
talesmen. 

Fir8i--On  the  first  day  of  the  term  the  defendant  moved  to  quash 
the  venire  of  jurors,  on  the  ground  that  it  was  not  drawn  according  to 
law,  not  having  been  drawn,  selected,  or  summoned  by  James  G. 
Hays,  sheriff  of  the  parish  of  St.  Landry,  but  by  James  M.  Thompson^ 
(or  his  deputy  or  deputies,)  styling  himself  sheriff  of  St.  I^indry. 

The  record  teems  with  evidence  that  at  the  time  the  jury  in  question 
was  selected  and  summoned  by  James  M.  Thompson,  he  was  the  sheriff 
de  facto  of  the  parish  of  St.  Landry.  He  was  in  possession  of  the 
office.  He  was  recognized  by  the  judge  a  quo.  He  was  the  minister  of 
the  court  in  which  the  jurors  were  summoned  to  appear,  and  to  which 
the  bill  of  indictment  was  reported.  He  was  thus  acting  under  color 
of  title,  under  a  commission  from  the  Governor  of  the  State,  and  it 
can  not  be  successfully  contended  that  his  legal  right  to  the  office  can 
be  collaterally  inquired  into  or  attacked  upon  a  motion  to  quash  a 
venire  of  jurors.  The  rule  in  this  regard  is  elementary,  and  hardly 
requires  a  citation  of  authorities  in  its  support.  It  is  a  rule  established 
in  the  interest  of  peace,  quiet  and  good  order,  and  we  are  unable  to 
perceive  any  reason  why  the  prisoner  should  not  be  held  amenable  to 
it.    Turner  v.  Hill,  21  An.  543,  and  cases  there  cited. 

Second — The  appellant  objected  to  the  organization  of  the  petit  jury 
by  whom  he  was  tried,  on  the  ground  that  at  the  time  it  was  impanneled 
certain  persons  who  had  been  summoned  did  not  answer  to  their 
names,  and  the  judge  vi  quo  ordered  a  sufficient  number  of  talesmen 
from  the  bystanders  to  complete  the  jury.  It  appears  by  the  bill  of 
exceptions  that  the  objection  was  overruled,  "  for  the  reason  that  a  list 
of  jurors  had  been  properly  served  on  the  prisoner  three  days  before 
the  trial,  according  to  law ;  that  six  or  seven  of  the  above  jurors  had 
not  been  found  in  the  parish  by  the  sheriff  after  diligent  search,  and 
that  the  remainder  (of  those  who  did  not  answer  to  their  names)  had 
been  excused  for  good  and  valid  reasons }  that  the  prisoner  was  not 
entitled  to  have  a  special  venire  summoned,  but  that  a  sufficient 
number  were  to  be  selected  from  the  bystanders ;  and  that  the  prisoner 
had  no  ground  of  complaint,  as  he  had  accepted  ten  jurors  before  the 
regular  panel  was  exhausted." 

We  do  not  think  the  court  erred  in  this  ruling.  It  is  sometimes 
necessary  for  the  speedy  and  proper  administration  of  justice  that 
talesmen  should  be  resorted  to,  and  the  reasons  which  appear  by  the 
bill  of  exceptions  to  have  been  given  by  the  judge  a  quo  seem  to 
entirely  sustain  his  action  in  the  premises. 

It  is  contended  by  the  counsel  of  the  appellant  that  the  statute  of 
Bdarch  3, 1860,  relative  to  the  drawing  of  jurors  in  the  parish  of  St. 
Landry,  is  still  in  force  and  ought  to  have  controlled  this  case ;  and 
that,  as  its  provisions  were  not  complied  with,  the  juty  was  unlawfuL 
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We  find  onraelves  ttnable  to  assent  to  this  view.  The  statute  in 
question  was  a  local  one,  adapted  to  a  state  of  society  and  a  qualifica- 
tion of  citizenship  which  no  longer  exist,  and  the  mode  of  procedure  la 
case  of  the  panel  being  exhausted  was  founded  upon  the  same  condition 
of  things.  The  statute  was  evidently  repealed  by  the  law  of  1868, 
I'elative  to  juries  in  all  the  parishes  of  the  State,  saye  the  parish  of 
Orleans,  by  the  fifth  section  of  which  the  use  of  talesmen  is  specially 
recognized  and  their  compensation  established.  Laws  of  1868,  p.  143. 
Judgment  affirmed. 


No.  738. — ^Thb  Statb  op  Louisiana  v.  Charles  Walkeu. 

II  is  not  necessary  in  an  indictment  for  laroen  j  of  monej,  to  specify  the  kind  or  denomination 
of  the  gold  or  silver  coin  alleged  to  have  been  stolen.  The  simple  averment  of  "  money  ' 
in  svoh  a  case  win  admit  proof  of  the  amount    Beviaed  Statutes  of  1856,  p.  178, 1 88 

In  this  case  the  indictment  dedsres  that  the  accused  took  moneyf  and  that  its  value  was  one 
hundred  and  fifty  dollars :  Held— That  this  averment  placed  the  accused  on  his  guard,  and. 
that  his  plea  of  guilty  admitted  the  truth  of  the  averments. 

APPEAL  from  the  District  Court,  parish  of  St.  Landry.    King^  J. 
George  M,  Rudspeth,  District  Attorney,  for   the    State.    U,   T.. 
LewiSy  for  defendant  and  appellant. 

HowiB,  J.  The  defendant  was  indicted  for  the  the  larceny  of 
'* certain  money,  to  wit:  One  hundred  dollars  in  gold,  five  dollars  in 
silver,  and  forty-five  dollars  in  currency,  the  property  of  Dr.  Allen 
Bridges." 

He  pleaded  guilty,  but  before  sentence  filed  a  motion  in  arrest  of 
judgment.  The  motion  was  overruled;  he  was  sentenced  to  imprison- 
ment at  hard  labor  for  six  months,  and  has  appealed. 

He  has  assigned  for  error,  apparent  on  the  face  of  the  record,  that 
the  kind  or  denomination  of  the  gold  or  silver  money  is  not  describecL 
in  the  indictment;  that  no  value  of  the  articles  stolen  is  alleged  or 
shown;  and  that  '^  currency  "  per  se,  is  not  susceptible  of  larceny  under 
the  laws  of  Louisiana  or  the  common  law. 

Mrei— It  is  not  necessary  in  an  indictment  for  larceny  of  money  to 
specify  the  kind  or  denomination  of  the  gold  or  silver  coin,  as  claimed 
by  appellant.  Whatever  may  have  been  the  rule  at  common  law,  it  is. 
provided  by  our  statute  relative  to  criminal  proceedings  that  it  shall 
be  sufficient  to  describe  such  money  simply  as  ''money,"  without  speci- 
fying any  particular  coin ;  and  that  such  allegation  as  far  as  regards 
the  description  of  the  property  shall  be  sustained  by  proof  of  any 
amount  of  coin.    Revised  Statutes,  1856,  p.  176,  sec.  88. 

Second — It  is  an  error  on  the  part  of  the  appellant  to  say  that  no 
value  of  the  articles  stolen  is  alleged  or  shown.  If  such  allegation* 
and  proof  be  necessary  where  no  distinction  is  made  between  grand 
and  petit  larceny,  (and,  as  to  this,  it  is  unnecessary  to  express  an 
opinion),  the  requirements  of  law  are  fully  met  in  this  case,  the 
54 
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clefendant  was  fdlly  placed  on  his  guard,  for  the  indiciment  declarer 
that  he  took  money,  and  that  its  aggregate  value  was  one  hundred  and 
fifty  dollars,  and  his  plea  of  guilty  admits  the  truth  of  these  averments. 

Third — ^It  is  unnecessary  to  pass  on  the  third  point  that  **  onrrency  ^' 
is  not  a  subject  of  larceoy.  The  averments  and  plea  relative  to  the 
gold  and  silver  money  sufficiently  sustain  the  sentence  imposed  by  the 
court  a  qua. 

Judgment  affirmed. 


No.  698. — Arha-s  Gillard  v.  Placidb  C.  Huval. 

'Parol  teatimony  U  admiaalble  to  aho v  tlie  conrideiaUoo  of  a  promlsaoiy  note. 

raymeBtai  that  hare  been  made,  alter  emaneipatton,  on  notea  glren  for  alavaa  and  pcnoaal 
piopertgr  betore  emaadpaftUm.  vUl  be  Impqted  to  tliat  portion  of  ttie  4ebt  vWflh  la  aaoer- 
talned  to  be  for  theperaonal  property;  that  being  the  moat  onerooa,  andin  ftwt  tlie  oolgr  perl 
of  the  debt  that  la  exigible  at  alL 

APPEAL  from  Third  District  Court,  parish  of  St.  Martin.  TraiUf  J. 
Oarff  ^  Fournet,  for  plaintiff  and  appellee.  DeBlane  A  Perryy 
for  defendant  and  appellant. 

Wyly,  J.  This  is  a  suit  on  a  promissory  note,  the  defense  to  which 
is  its  slave  consideration. 

The  court  gave  judgment  for  the  plaintiff  for  the  amount  of  the  note, 
less  a  credit  of  $340,  paid  on  the  fifth  of  November,  1865;  and  the 
defendant  has  appealed.  An  examination  of  this  case  satisfies  us  that 
the  judgment  is  erroneous.  It  was  competent  to  prove  by  parol  the 
consideration  of  the  note.    The  bill  of  exceptions  was  not  well  taken. 

There  is  no  doubt  that  the  consideration  of  the  note  was  the  balance 
due  by  the  defendant  in  the  partition  of  a  succession  to  which  he  was 
2alled  with  his  coheirs,  which  was  part  slaves  and  part  personal  prop- 
erty— the  slave  part  of  the  lot  drawn  by  the  defendant  being  valued  at 
95450,  and  the  other  property  being  valued  at  $1182  72.  The  note 
evidences  the  amount,  the  lot  drawn  by  the  defendant,  exceeded  that 
drawn  by  the  payee  under  the  doctrine  settled  in  Sandidge  v.  Sander- 
son, 21  An.  757.  The  note  is  only  exigible  for  that  part  which  was  not 
for  slaves,  the  proportion  thereof  being  about  $203. 

This  amount  was  extinguished  by  the  payment  of  $348,  made  on 
blie  fifth  of  November,  1865.  This  part  of  the  contract  being  then 
more  onerous,  and,  indeed,  the  only  part  exigible,  the  payment  should 
ba  imputed  to  it  under  the  law  then  in  force.  We  therefore  think  that 
there  is  nothing  due  the  plaintifi:  under  the  constitution  and  settled 
jurispmdenoe  of  this  State. 

It  is  therefore  ordeced  that  the  Judgment  appealed  from  be  avoided 
and  revecMd,  and  that  th^e  be  judgment  £»r  the  detedaBty  plaintifi 
paying  all  costs* 
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Alton  y.  Tarltoo  et  cL 

No.  697. — ^Ethan  Allen  v.  John  Tarlton  ettil. 

Payments  made  before  emancipation,  on  a  debt  contracted  for  the  sale  of  a  plantation  and  aUvea, 
diflchaige  the  debt  pro  tanto.  Bat  that  which  ia  found  to  be  due  after  emancipation  can 
only-be  anforcad  tat  that  portion  which  ia  not  for  slaves,  in  the  proportion  that  each  beara 
to  the  entire  debt    Sandidge  v.  Sanderson,  21  An.  767. 

A  mortgage  debtor  can  not  be  allowed,  in  defense,  to  a  proceeding  to  enforce  the  mortgage 
TightSi  to  urge  the  plea  of  domicile  in  bar  of  the  proceedings  in  rem. 

Ored&ts  placed  on  promissory  notes  mnst,  in  computing  the  amount  still  doe,  be  applied  first 
to  tiie  extinguishment  of  the  interest  due  at  their  respocUve  dates. 

APPEAL  £rom  District  Court,  parish  of  St.  Mary.     GateSf  J.    A.  L. 
Tucker^  for  plaintiff  and  appellee.    McMillan  &  Mossy,   Qihbon  & 
WiUoHy  and  OUmer  <&  Dumartraitf  for  defendants  and  appellants. 

WtlT;  J.  In  December;  1856,  the  plaintiff,  Ethan  Allen,  sold  to 
Mrs.  Elizabeth  Mc Waters,  in  the  parish  of  St.  Mary,  two  tracts  of  land, 
■and  about  twenty-eight  slaves,  the  purchaser  paying  ten  thousand 
dollars  cash,  assuming  certain  mortgage  notes  of  her  vendor,  and 
•executiDg  to  him  a  series  of  promissory  notes  for  the  balance  of  the 
price;  also,  executing  a  mortgage  on  the  property  to  secure  the 
deferred  payments. 

A  few  months  after  her  purchase,  Mrs.  Mc  Waters  sold  the  same 
property  to  John  Tarlton  for  $75,000,  who  paid  $10,000  in  cash, 
Assumed  his  vendors  liabilities  existing  on  the  property,  and  for  the 
balance  executed  his  promissory  notes,  securing  the  credit  part  of  the 
price  by  special  mortgage  on  the  property  bought,  and  also  on  certain 
other  property  which  he  owned.  This  action  is  based  on  the  last  note 
of  the  series  executed  by  Mrs.  McWaters  to  Ethan  Allen,  and  assumed 
by  John  Tarlton.  In  it  the  plaintiff  seeks  to  recover  a  personal 
judgment  against  each  of  the  defendants;  and  also  to  render  execu- 
tory the  mortgage  given  by  Mrs.  McWaters  and  the  mortgage  given  by 
John  Tarlton.  Mrs.  McWaters  jieaded  in  defense,  the  slave  considera- 
tion of  the  note,  and  Tarlton  pleaded  an  exception  of  domicile ;  and, 
in  event  it  should  be  overruled,  pleaded  the  general  issue. 

The  court  gave  judgment  for  the  amount  claimed  against  the 
<lefendants,  except  Tarlton,  who  did  not  reside  in  the  parish,  and  ren- 
dered both  mortgages  executory.    The  defendants  have  appealed. 

It  appears  from  the  evidence,  that  the  slaves  embraced  in  the 
parehase  of  Mrs.  McWaters  from  Ethan  Allen,  were  worth  $28,300,  and 
the  other  property  was  worth  $21,700;  that  all  the  installments  of  that 
purchase  have  been  paid,  except  the  note  in  suit,  which  Las  several 
credits  indorsed  thereon ;  that  all  these  payments  were  made  prior  to 
emancipation.  By  the  law  then  in  force,  they  must  be  regarded  as 
discharging  pro  tanio  the  debt — ^there  being  neither  legal  nor  conven- 
tiooal  imputation. 

Under  tiiie  doctrine  of  Sandidge  «.  Sanderson,  21  An.  757,  the  debt 
most  be  apportioned,  and  judgment  can  only  be  had  for  that  pxopori* 
tion  thereof  which  was  not  for  slaves. 
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The  position  taken  by  John  Tarlton  to  escape  judgment  in  rem^  ia 
ingenious  but  not  sound.  His  exception  of  domicile  was  not  passed  on 
prior  to  trial  on  the  merits.  It  was  considered  only  in  the  judgment  on 
the  merits.  He  was  present  and  gave  CTidence  at  the  trial,  and  it 
would  be  strange  if  the  judge  could  not  render  executory  themort^gage 
granted  by  him,  on  account  of  the  exception  of  domicile  which  saved 
him  from  the  consequeDces  of  a  personal  judgment  also.  We  think 
the  plaintiff  was  clearly  entitled  to  have  judgment  against  the  property 
hypothecated  by  Tarlton,  and  that,  as  to  him,  there  is  no  error  in  the 
judgment  except  as  to  amount.  In  the  note  before  us  the  seTeral 
credits  should  be  applied  to  the  interest  which  they  extinguish  up  to 
the  first  of  January,  1863,  at  which  date  the  interest  will  begin  on  that 
part  of  the  debt  ascertained  not  to  be  for  slaves,  which  we  estimate  at 
$4200. 

It  is  therefore  ordered  that  the  amount  of  the  judgment  be  reduced 
$4200,  bearing  interest  at  eight  per  cent,  from  first  of  January,  1863, 
and  as  thus  amended,  that  the  judgment  of  the  court  below  be 
affirmed.    It  is  further  ordered  that  plaintiff  pay  costs  of  appeaL 

Rehearing  refused. 


No.  710. — Charles  M.  Conrad  v.  Gustave  A.  Callkrt. 

Hie  nuker  of  »  promlBSory  noto  who  enters  into  an  agreement  with  the  holder,  whereby  he 
obtaius  aa  extension  of  the  time  of  payment,  with  a  promise  to  pay  Interest,  is  preclude i 
thereby,  from  setting  np  that  the  holder  is  not  the  owner  thereof.  Bneh  sgreemcnt,  it  is 
tme,  does  not  change  the  real  title  to  the  paper,  but  it  bars  the  maker  from  contesting  the 
o«nerahip  with  the  holder. 

Where  a  partnership  exists,  the  partners  have  no  cause  of  sction  sgalnst  each  other  for  a  aped* 
flo  sum  resulting  trom  a  partnership  tranaactloij,  until  there  haa  been  a  aettiameBt  of  the 
partnership,  nor  can  the  msker  of  a  promissory  note  oppose  a  dalm  which  he  hulda  against 
the  partnership  of  m  hich  the  holder  of  the  note  is  a  member. 

In  a  suit  on  an  obligation  given  for  a  mixed  consideration,  part  Itnd  and  part  alaves,  that  por- 
tion which  Is  asoertalned  to  be  fbr  slavea  will  be  deducted  irom  the  entire  amount  of  the 
contract,  and  Judgment  will  be  given  for  the  baUnoe.  But  in  case  paymenta  h  ix%  been 
made  before  emancipation,  the  amount  wiU  be  credited  ratably,  that  la,  tn  the  proportiop 
that  each  beara  to  the  entire  contract    Sandldge  v.  Banderaon,  81  An.  757. 

APPEAL  from  Third  District  Court,  parish  of  St  Mary.  iZVotn,  J. 
0.  M,  Conrad  d  Son  and  Tucker  ds  Davis,  for  plaintiff  and  appellee* 
DeBlanc  dt  Perry,  for  defendant  and  appellant. 

Wtly,  J.  The  plaintiff,  claiming  to  be  the  holder  and  owner  of  two 
certain  mortgage  notes  made  by  the  defendant,  sued  him  to  reoover  a 
personal  judgment,  and  to  foreclose  the  mortgage. 

The  defendant  admitted  the  signature,  but  specially  denied  '*  that 
the  plaintiff  became  the  owner  of  said  notes  for  a  good  and  valid  con- 
sideration, inasihuch  as,  to  InA  knowledge,  those  notes  were,  as  they 
now  are,  the  property  of  the  insolyent  estate  of  W.  T.  Palfiey,  and 
subject  to  the  following  deductions: 
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Firai—Thiee  Uiousand  dollars,  being  the  value  and  price  of  two 
negroes,  named  Charles  and  GranavillOy  represented  at  the  date  of 
said  sale  as  being  slaves  for  life,  and  the  property  of  William  T.  Pal- 
frey, which  price  is  included  in  the  amount  of  the  notes  herein  referred 
to. 

Second — Six  hundred  and  fifty  dollars,  being  one-half  the  price  ol 
ten  mules  purchased  by  respondent  for  the  benefit  of  the  partnership 
which  then  existed  between  Palfrey^  Gallery  and  Segur,  and  paid  for 
by  Gallery  and  Segur. 

ITiirdr— Five  hundred  dollars,  being  one-half  of  the  price  of  carts 
and  oxen  purchased  for  the  aforesaid  partnership  and  paid  for  by  and 
with  the  funds  of  Gallery  and  Sigur. 

Fourth — Two  thousand  five  hundred  dollars,  being  one-half  of  the 
improvements  put  upon  the  land  of  William  T.  Palfrey,  clearing  said 
land  and  growing  crop  •  •  »  «  and  that,  long  before  the 
notes  sued  upon  passed  into  plaintiff's  possession,  they  were  subject 
to  the  deductions  of  three  thousand  six  hundred  and  fifty -five  dollars, 
being  the  amount  paid  by  Gallery  and  Segur  for  William  T.  Palfrey, 
as  before  stated,  which  payments  extinguished  by  compensation  an 
equal  amount  of  the  notes  sued  upon.  The  defendant  amended  his 
answer,  and  alleged  that,  ever  since  the  maturity  of  said  notes,  he  has 
been  ready  and  willing  to  pay,  and  has  often  offered  to  pay,  the  balance 
he  justly  owes  on  the  same,  "  but  that  the  pretended  owner  of  said 
notes  and  the  administratrix  of  Palfrey's  estate  have  refused  to  accede 
to  bis  proposition ;  and,  by  that  unlawful  and  arbitrary  course,  have 
made  him  suffer  damages  in  an  amount  equal  to  the  interest  which  has 
accrued  on  the  notes  sued  upon  by  plaintiff  and  to  the  fees  of  the 
attorneys  he  was  compelled  to  employ,  which  fees  are  fully  worth 
$500,  and,  together  with  the  interest  on  the  notes,  ought  to  be  deducted 
from  the  amount  of  plaintiff's  claim." 

The  court  gave  judgment  as  prayed  for,  except  as  to  the  slave  part 
of  the  debt,  which  was  deducted  from  the  whole  debt,  and  ratably 
apportioned  in  the  paid  and  unpaid  installments. 

The  defendant  has  appealed. 

Ab  to  the  defense,  that  the  plaintiff  is  not  the  owner  of  the  notes, 
ve  think  the  defendant  is  precluded  from  denying  it,  not  only  by  the 
averments  of  his  amended  answer,  but  by  the  agreement  he  entered 
into  with  the  plaintiff,  on  the  twenty-fifth  of  January,  1866,  in  which 
an  extension  of  three  years  was  stipulated  for,  and  he  promised  to  pay 
him  the  interest.  It  is  very  true  that  no  act  of  the  defendant,  the 
maker  of  the  notes,  can  operate  a  divestiture  of  title,  or  give  the 
plffintiff  the  ownership  of  the  notes,  which  he  did  not  otherwise 
.  possess,  but  by  his  judicial  averments  and  by  his  contract  with  the 
plaintiff,  the  defendant  is  precluded  from  denying  it. 

The  compensation  pleaded  by  the  defendant  can  not  be  maintahied* 
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He  seeks  to  of^pose  to  thia  demand  the  olaim  i^  Calkty  and  Segoi 
againBt  the  partnership  of  Palfrey,  Callery  &  Segar.  It  has  often 
beeaheld  by  this  eoort  that  partners  haye  no  eanse  of  action  against 
eaoh  other  for  a  specifie  sam  resulting  from  a  partnership  transaetion. 
until  there  has  been  a  settlement  of  the  partnership.  Sewell,  executor, 
t;.  Cooper,  21  An.  582;  Succession  of  Dolhonde,  21  An.  3. 

If  the  defendant  would  have  no  cause  of  action  against  Palfrey,  the 
payee,  for  a  speciflo  sum  resulting  from  a  partnership  transaction,  ho 
certainly  can  not  oppose  that  claim  to  the  notes  held  by  the  plaintift 
herein ;  besides,  the  claim  set  up  is  not  equally  liquidated  and  demand- 
able.    C.  C.2205. 

In  reference  to  the  slave  part  of  the  debt,  we  think  the  view  taken 
by  the  Judge  a  quo  correct.  See  Sandidge  v,  Sanderson,  21  An.  757, 
and  subsequent  decisions  on  this  subject. 

In  reference  to  the  plea  filed  in  this  court  that,  pending  this  litiga- 
tion, the  inscription  of  the  mortgage  has  perempted  by  failure  oi 
plaintiff  to  reinscribe  it  within  ten  years,  we  will  remark  that,  if  the 
plea  be  permissible,  of  which  we  express  no  opinion,  the  proof  of  iU 
correctness  does  not  appear  '*  by  the  mere  examination  of  the  record,'' 
C.  P.  902 }  and  we,  therefore,  can  not  give  it  effect.  From  the  view 
we  have  taken  of  the  case,  it  becomes  unnecessary  to  examine  the 
other  defenses  and  the  bill  of  exceptions  taken  by  the  defendant. 
The  plaintiff  asks  for  damages  for  frivolous  appeal,  and  we  think  they 
should  be  awarded  him. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
and  that  the  plaintiff  recover  of  the  defendant  one  hundred  and  fifty 
dollars  damages  and  costs. 

Rehearing  refused. 


No.  676.— Marib  T.  Castillb  v.  N.  and  W.  Offdtt. 

The  holder  of  »  note  given  for  land  and  elaves  can  only  recover  that  portion  which  is  aaoer* 
talned  to  be  for  the  land  predicated  on  the  entire  price  of  the  Mle.  Stndfciga  «  Smdmrnm, 
and  Satterfleld  «.  Spurlock,  21  An.  767,  771. 

APPEAL  firom  the  District  Court,  parish  of  St.  Landry.    .Bdtley,  J. 
Dapre  dt  Garland,  for  plaintiff  and  appellee.    John  JS.  Kimg  dt 
E$UleUe,  for  defendant  and  appellant. 

.  Howe,  J.  This  action  was  brought  to  recover  the  last  instaUment 
of  ten  thousand  dollars,  due  on  the  purchase  of  a  plantation  and 
slaves,  and  the  evidence  has  satisfied  us  that  the  value  of  the  alvFes 
was  one-iburth  of  the  entire  prke.  The  questaNm  of  law-diaciiaaad  by 
counsel  has  been  settled  in  Sandidfe  v,  Sanderson  and  Satterlleld  r. 
Spurlock,  21  An.  757, 771. 
The  judgment  from  which  the  defendants  have  appealed  is  enoneoua 
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iB  allotriDg  plaindif  to  recover  the  whole  amouDt  of  the  claim;  but  sho 
ifl  Mititled  to  reeover  three^fonrths. 

It  is  therefore  ordered  that  the  jadgment  appealed  from  bo  reduced 
in  amoant  to  the  sum  of  seven  thoiuand  five  hundred  dollars,  with 
interest  at  eight  per  cent,  -per  onnnm  from  February  A,  1859;  that,  as 
thus  modified,  it  be  affirmed;  and  that  the  plaintiff  pay  the  costs  of 
appeal. 


No.  7D8.— AnpnA  M.  Smith,  Widow  of  S.  Smith,  deceased,  v.  Elizadeth 
McWaters  et  aL 

IX  the  priDcipil  obligftlion,  each  w  »  promlflMMj  note^  be  preacribed,  Uie  mortgage  giTen  to 
aecnre  its  payment  falls  with  it 

An  original  holder  of  a  promi38oi7  note  ^^o  has  transferred  it  by  indorsement,  before  matn- 
ri^.  can  not  be  held  liable,  aa  indoner,  ubImb  he  reoeiyea  notice  iTom  ttie  holder  at 
matarity,  that  the  maker  has  lUled  to  pay.  But  the  holder  oan  enforoe  the  mortgage  given 
by  the  maker  to  secure  the  note. 

A  party  aeUog  in  tlie  oapaolty  of  a  geaerrt  agent  la  not  cftptdtated  to  waive  notice  and  protest  ol 
a  note  indorsed  by  his  principal.  Such  waiver  is  not  binding  on  the  prlnoipal,  nnleaa  tho 
power  to  make  it  la  express  and  spedaL 

Notes  given  for  land  and  slaves  can  only  be  enforced  Ibr  that  portion  which  is  ascertained  to  be 
for  the  land.  And  where  the  evidence  in  fhe  record  lUls  to  show  what  portion  is  for  land 
and  what  for  slaves,  the  case  will  be  remsaded,  with  instmcttons  to  the  jndge  a  gwo  tc 
ascertain,  by  evidence,  the  relative  proportion  of  each,  and  give  Judgment  accordingly. 

APPEAL  from  the  Tliird  District  Court,  parish  of  St.  Mary.  Gates,  J. 
B.  2^.  McMillan  aud  John  E.  King,  for  plaintiff  and  appellee. 
Gibbon  dk  WiUon,  for  defendants  and  appellants. 

Taliaferro,  J.  This  suit  is  brought  by  the  plaintiff  against  the 
defendant  and  husband  and  John  Tarlton  to  enforce  a  mortgage  against 
two  tracts  of  land,  one  of  which  is  in  possession  of  Mrs.  IdcWatersf 
and  the  other  in  possession  of  the  other  defendant,  Tarlton. 

The  defendants  severed  in  their  answers.  Tarlton's  answer  is  a 
general  denial ;  that  of  Mrs.  McWaters  avers  that  having  passed  three 
of  tho  negotiable  notes  sued  on,  by  indorsement,  before  maturity,  the 
plaintiff,  by  her  laches  in  not  having  the  notes  protested  when  due, 
and  giving  notice,  she  has  lost  recourse  upon  the  defendant  as 
indorser ;  that  if  liable  for  the  debt  sued  on,  it  is  only  to  the  extent  ol 
her  own  note,  forming  part  of  the  price  of  the  land  purcliased  from 
plaintiff.  The  judgment  of  the  lower  court  was  in  fiivor  of  the  plain- 
tiff for  the  amount  of  the  four  notes,  and  decreeing  a  sale  of  the  tract 
of  land  in  possession  of  the  defendant,  McWa««r8,  who  has  taken  this 
appeal. 

The  facts  seem  to  be  that  in  June,  1857,  the  defendant,  Tarlton, 
bought  a  .  plantation  and  twenty-six  slaves  from  Mrs.  Elizabeth 
McWatacB,  at  the  price  of  $75,000.  Ten  thousand  dollars  were  paid 
in  eash.  The  purdhaaer  assumed  the  paymeilt  of  outstanding  liabili- 
ties against  his  vendor  to  the  extent  of  forty  thousand  dollars,  and. 
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besides,  executed  in  her  favor  four  promissoiy  notes — one  for  $5000 ; 
the  other  three  for  $6666  66  each  falling  dae  respectiyely  on  the  first 
4ay  of  January  in  the  years  1858,  1859, 1860  and  1861,  with  eight  pet 
cent,  interst  per  annum  from  maturity,  and  gave  a  special  mortgage 
on  the  property  purchased  to  secure  the  payment  of  the  price.  Mrs. 
McWaters  subsequently  bought  a  plantation  with  the  stock  of  cattle, 
work  animals  and  fanning  implements  upon  it,  from  Uomer  Smith,  for 
which  she  gave  the  four  notes  of  Tarlton,  above  described,  and  one 
note  of  her  own  for  $872  32.  She  indorsed  the  Tarlton  notes  to  Homer 
Smith  and  subrogated  him  to  all  her  rights  and  action  of  mortgag<' 
upon  them.  The  property  thus  purchased  was  declared  in  the  act  of 
sale  '*  to  be  and  remain  specially  mortgaged  and  hypothecated  until 
the  full,  entire  and  punctual  payment  of  said  notes,  as  well  as  the  one 
given  herewith,  with  all  interest  that  may  accrue,  etc.  It  appears 
that  the  note  for  $5000  was  paid  at  its  maturity  by  Tarlton  to  Hoinei 
Smith,  and  that  the  latter  indorsed  over  to  the  plaintiff  tlie  other  three 
notes  executed  by  Tarlton  and  the  individual  note  of  the  defendant. 
Mrs.  McWaters. 

In  this  court  the  defendant  and  appellant  pleads  against  two  of  the 
notes  sued  on  the  prescription  of  five  years.  This  plea,  wc  think, 
should  be  sustained.  The  two  notes  due  respectively  on  the  fii-st  o1 
January,  1859  and  first  of  January,  1860,  were  not  put  in  suit  until 
October,  1665 :  the  citation  being  served  on  the  twenty-eighth  of  that 
month.  Although  Mrs.  McWaters  specially  mortgaged  the  plantation 
she  purchased  from  Smith  to  secure  the  payment  of  the  Tarlton  notes, 
as  well  as  her  own,  still  the  principal  obligation,  to  the  extent  of  the 
two  notes  prescribed,  being  extinguished,  the  accessory  right  of  mort- 
gage to  the  same  extent  became  extinguished  also.  Having  indorsed 
the  Tarlton  notes  before  their  maturity  to  her  vendor,  she  was  entitled 
to  the  right  of  notice  of  their  dishonor.  No  protest  having  been  made, 
and  no'  notice  of  non-payment  being  given,  she  was  released  from  any 
personal  obligation  to  pay  the  Tarlton  notes.  The  plaintiff  shows  that 
a  brother  of  the  defendant  acted  generally  in  business  matters  as  her 
agent,  and  that  he,  acting  in  that  capacity,  waived  demand,  protest 
and  notice.  There  was  no  written  authority  to  this  agent  to  make 
the  waiver,  nor  any  express  power  shown  to  have  been  given  to  him, 
in  any  manner,  to  do  the  act,  and  we  think  it  void  and  without  effect. 
2  An.  418. 

We  think  both  the  land  mortgaged  by  Tarlton  to  secure  the  payment 
of  his  notes  to  Mrs.  McWaters,  and  that  mortgaged  by  her  to  Hornet 
Smith  is  hypothecarily  bound  for  the  payment  of  the  note  of  Tariton 
due  first  of  January,  1861.  The  plaintiff  is  entitled  to  judgment 
Against  Mrs.  McWaters  for  the  amount  of  her  individual  note  with 
recognition  of  mortgage  upon  the  land  purchased  by  her  from  Homer 
Smith  to  secure  its  payment. 
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The  notes  of  Tarlton  having  been  given  for  both  land  and  slaves,  the 
payment  of  the  one  not  prescribed  can  only  be  enforced  to  the  extent 
to  which  the  land  mortgaged  formed  its  consideration.  We  find  no 
evidence  in  the  record  that  enables  us  to  fix  the  relative  value  of  the 
land  and  slaves  mortgaged,  and  must  therefore  refer  the  case  to  the 
lower  court  for  further  proceedings  for  that  purpose. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  plaintiff  recover  from  the  defendant,  Mrs.  Elizabeth 
Mc Waters,  the  sum  of  eight  hundred  and  sevAity-two  dollars  and 
thirty-two  cents,  with  interest  at  eight  per  cent,  per  annum  from  the 
first  day  of  January,  1861,  until  paid,  and  that  the  land  and  planta- 
tion mortgaged  by  defendant  to  secure  its  payment,  as  shown  by  act 
passed  before  James  G.  Parkinson,  notary  public,  of  the  parish  of  St. 
Mary,  on  the  nineteenth  of  June,  A.  D.,  1857,  be  seized  and  sold  to  pay 
the  said  sum  and  interest  and  all  costs  of  suit. 

It  is  further  ordered  that  this  case  be  remanded  to  the  court  of  the 
first  instance,  with  instructions  to  ascertain,  by  competent  evidence, 
the  relative  value  of  the  land  and  slaves  sold  by  the  defendant,  Mrs. 
Elizabeth  Mc Waters  to  John  Tarlton,  and  mortgaged  by  him  to  the 
vendor  by  act  before  the  aforesaid  notary  on  the  sixteenth  of  June, 
A.  D.  1857,  and  to  fix,  ratably,  the  deduction  to  be  made  from  the 
amount  of  the  note  hereinbefore  referred  to  as  executed  by  said 
Tarlton,  and  which  became  due  on  the  first  of  January,  1861. 

It  is  further  ordered  that  the  amount  legally  due  on  said  note  being 
ascertained  according  to  the  above  instructions,  and  in  conformity 
with  the  principles  announced  in  the  case  of  Sandidge  v.  Sanderson, 
21  An.  757,  its  payment  be  enforced  by  seizure  and  sale  of  the  lands 
mortgaged,  respectivelv,  as  aforesaid,  by  John  Tarlton  and  Mrs. 
Elizabeth  McWaters. 

It  is  further  ordered  that  this  case  be  remanded  for  the  purpose  of 
inquiry  into  the  question  of  prescription  raised  by  defendant,  for  the 
first  time,  in  this  court.  The  plaintiff  and  appellee  paying  costs  of 
this  appeal. 


On  Application  fob  Rehearing. 

Taliaferro,  J.  The  application  for  rehearing  is  refused.  The 
omlflsion,  by  clerical  error,  in  the  decree,  to  insert  the  credit  of 
eighty  dollars  and  eighty  cents,  to  which  the  note  of  Elizabeth 
McWaters  for  $872  32,  dated  June  19,  1857,  is  entitled,  and  which 
credit  took  e3ect  on  the  first  of  March,  1862,  we  now  correct,  and 
order,  that  as  thus  corrected,  the  judgment  remain  unaltered. 
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JUDGES  OP  THE  COURT: 

Hon.  John  T.  Ludeung,  Chirf  Jufiice, 

Hon.  J.  G.  Taliaferro, 

Hon.  R.  K.  Howell,  .         m     t   m- 

Hon.  W.  G.  Wyly, 

Hon.  W.  W.  Howe, 


No.  94.— L.  TiTCHE  r.  Amanda  M.  Lee,  Administratrix,  etc. 

Tlie  rarviving  wife  has  thirty  days  within  which  to  make  a  choice  between  renonnclng  and 
accepting  the  snecession  of  her  husband.  But  after  this  delay  she  still  has  the  right  of 
rennndation,  which  is  ooutinnous  nntil  she  has  been  compelled  by  an  action  to  make  the 
ehoioe.  Therefore,  no  personal  Judgment  can  be  rendered  against  her  until  the  action  by 
the  creditor,  to  compel  her  to  make  the  choice,  has  been  passed  upon. 

APPEAL  from  the  District  Court,  parish  of  Franklin.     Crawford,  J. 
Jsaac  H.  Crawford  and  A.  L.  Slack,  for  plaintift'  and  appellee. 
H.  2^.  WellSy  for  defendant  and  appellant. 

Howe,  J.  The  plaintiff  instituted  this  suit  against  the  defendant  as 
administratrix  of  the  estate  of  her  deceased  husband,  and  also  asked 
for  A  judgment  against  her  personally,  upon  the  allegation  that  she 
''  is  partner  in  community,  that  the  notes  (in  suit)  are  debts  due  by 
the  community,  which  existed  between  the  deceased  and  Mrs.  Amanda 
M*.  l^ee,  at  the  time  of  their  execution,  and  tliat  therefore  she  is  bound 
ioT  one-half  of  petitioner's  claim.'* 

Xliere  was  judgment  for  plaintiff  upon  one  of  the  notes,  for  the  full 

m  icr,  JTuttioe  Howell  was  not  present  at  this  session  of  the  Coiirt 
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amount  against  tbe  defendant  in  her  representative  capacity,  and  foi 
the  half  thereof  individually;  and  she  has  appealed. 

The  succession  of  Lee  was  opened  in  1863  by  tiie  appointment  of  the 
defendant  as  administratrix,  and  an  inventory  was  regularly  made. 
So  far  as  we  can  perceive  she  has  managed  the  estate  as  administratrix 
only;  and  has  not,  as  widow,  concealed  or  made  way  with  any  of  the 
effects  of  the  partnership  or  community  of  gains.  C.  C.  2337.  But 
tliQ  plaintiff  contends  that  she  is  personally  liable,  because,  up  to  the 
time  this  action  was  instituted,  she  had  not  renounced  the  coninianity. 
It  would  seem,  however,  that  the  surviving  wife  has  tlie  thirty  days 
allowed  to  a  beneficiary  heir,  to  make  a  choice  between  renunciation 
and  acceptance.  After  the  expiration  of  tliis  delay  she  may  be  forced, 
by  suit,  to  make  her  decision,  in  the  same  manner  as  an  heir,  and  tlieu 
judgment  may  be  rendered  against  her  personally  if  she  docs  not 
renounce.  Thus  she  has,  for  thirty  days,  a  right  of  deliberation,  and 
her  deliberations  can  not  be  disturbed  by  the  action  to  compel  a 
choice.  But  after  this  delay  has  expired  she  still  has  a  right  ot 
renunciation,  for,  in  the  action  to  compel,  a  judgment  is  to  be  i^ndered 
against  her  personally,  "unless  she  renounces.''  The  phrase  implies  a 
continued  power  of  renunciation.  C.  C.  2383;  C.  P.  980,  982.  Suc- 
cession of  Richardson,  14  An.  1. 

The  pleadings  and  evidence  do  not  justify  the  personal  judgment 
appealed  from,  nor  do  we  feel  authorized  in  this  form  of  action  to 
render  the  judgment  contemplated  in  article  2383  C.  C. 

It  is  therefore  ordered  that  the  judgment  so  far  as  it  is  a  persona 
one  against  Amanda  M.  Lee,  be  avoided  and  reversed ;  that  in  all  other 
respects  the  said  judgment  be  affirmed;  and  that  the  plaintiff  pay 
costs  of  appeal. 


No.  96. — C.  A.  McOay,  Wife,  etc.,  v.  J.  W.  Boatxer,  Husband,  et  a1. 

la  ft  rait  by  the  Mirviviiig  wife  Against  the  succession  of  her  deoeM«d  husband,  to  anfbne 
her  panpbcmal  rights,  if  the  evidence  shows  thst  certain  lands  have  been  purchased  as 
her  separate  property*  with  her  separate  funds,  which  she  was  admlnisterlog  f ndtepdnd- 
ently  of  her  husband,  and  which  had  nsver  come  under  his  oontrol,  she  will  ba  dsfareed 
to  be  the  separate  owner  thereof,  although  the  lands  were  acquired  daring  the  conuau- 
nlty.    Succession  of  Wade,  21  An.  849L 

APPEAL  from  the  District  Court,  parish  of  Morehouse.  Cra/wfordj  J. 
8.  G.  FarBfins,  for  plaintiff  and  appellant.  D.  C.  Morgan,  for 
intervenor.  James  W,  Boatner,  in  person.  (7.  N.  Morrison,  in  peiBon. 
Howe,  J.  The  plaintiff  in  this  case  had  judgment  for  the  amount 
found  to  be  due  her  by  her  husband,  with  recognition  of  her  legal 
mortgage ;  but  her  demand  that  certain  lands  described  in  the  i>etiti<Hi 
should  be  decreed  to  be  her  paraphernal  property  (though  acquired  by 
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her  dariDg  the  existence  of  the  commTUiity)|  was  rejected,  and  she  has 
therefore  appealed. 

The  statement  of  facts  upon  which  the  case  comes  before  us,  contains 
the  following  admission  of  all  tbe  parties : 

''  It  is  agreed  that  the  evidence  establishes  that  the  said  property 
was  purchased  by  the  plaintiff,  at  the  time  stated,  from  A.  Mclver,  as 
alleged ;  that  it  establishes  that  the  title  thereto  was  made  in  her  name, 
as  her  separate  paraphernal  property,  for  the  price  of  one  thousand 
dollars ;  that  it  establishes  that  the  said  sum  of  one  thousand  dollars 
has  never  been  in  her  husband's  possession,  nor  subject  to  his  control  -, 
and  that  it  establishes  that  it  was  paid  to  said  Mclver,  on  plaintiff's 
order,  by  her  agents,  A.  Miltenberger  &  Co.,  of  New  Orleans,  in  whose 
hands  a  large  amount  of  the  paraphernal  funds  of  the  plaintiff  (including 
the  said  one  thousand  dollars),  which  had  fallen  to  her  Irom  her  father's 
estate,  in  Mississippi,  had  been  recently  deposited  by  her  agents,  in 
Mississippi,  subject  to  her  order  and  uuder  her  exclusive  administra- 
tion; and  that  her  father  died  in  the  year  1847,  in  Pike  county,  Missis- 
sippi, leaving  a  large  estate  to  plaintiff,  in  money  and  lands." 

Upon  such  a  statement  of  facts  as  this,  it  seems  clear  that  the  judg- 
ment is  erroneous  in  not  decreeing  the  lands  in  question  to  be  the 
paraphernal  property  of  the  plaintiff.  It  is  clearly  shown  to  have 
been  purchased  as  her  separate  property,  and  with  her  separate  funds, 
which  she  was  administering  independently  of  her  husband,  and  which 
had  never  come  under  his  control.  Succession  of  Wade,  21  An.  343, 
and  authorities  there  cited. 

It  is  therefore  ordered  that  the  said  judgment,  so  far  only  as  it 
rejects  the  claim  of  plaintiff  to  said  lands,  be  reversed;  that  the  fol- 
lowing described  lands  be  decreed  to  be  the  paraphernal  property  o| 
the  plaintiff,  to  wit : 

The  west  half  of  the  northeast  quarter,  and  the  northeast  quarter  of 
the  northeast  quarter  of  section  number  thirty-five,  containing  one 
hundred  and  fourteen  and  ninety-siz-one-hundredths  acres ;  also,  the 
share  formerly  belonging  to  A.  Mclver,  and  then  undivided,  in  and  to 
the  southwest  quarter  of  northwest  quarter  of  section  number  thirty- 
six,  and  the  southeast  quarter  of  the  northeast  quarter  of  section 
number  thirty-five,  all  of  township  twenty-one  north,  range  five  east, 
of  the  land  district  north  of  Red  river,  which  said  interest  was  par- 
titioned between  the  several  owners  of  the  lands  held  in  common  by 
an  act  passed  on  the  twenty-fourth  day  of  August,  1858,  and  recorded 
in  notarial  book  D,  pages  547,  548  and  549,  of  the  notarial  records  of 
the  parish  of  Morehouse,  and  amounted,  with  the  said  one  hundred 
and  fourteen  and  ninety-six-one-hundredth  acres,  to  one  hundred  and 
forty*one  acres,  more  or  less ;  that  in  all  other  respects  the  said  judg- 
ment be  affirmed,  and  that  the  appellees  pay  the  costs  of  appeaL 
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28   438         
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'a>  438!      No.  106.— Bres  &  O'Brien  v.  S.  C.  &  J.  A.  Cowan.— R.  W.  Faulk, 
^  ^^^1  liiterveiior. 

The  privilege  given  to  a  fbrniaher  of  mpplies  attaches  to  every  fibre  of  the  cotton  made  during 
the  year,  as  fast  aa  it  matures,  and  a  sale,  or  other  divpositioD,  made  of  any  portion  thereof, 
by  the  planter,  will  not  defeat  this  Uen.  Therefore,  if  the  planter  has  sold  or  transleired 
a  portion  of  the  ciop  to  the  laborers,  in  payment  of  their  wages  in  making  the  crop,  the 
assignee  or  transferreo  of  the  cotton  by  the  laborers,  in  payment  of  a  debt  they  owe,  will 
not  enable  such  third  oarty  to  hold  the  cotton  in  opposition  to  the  claim  of  the  ftxTnlaher 
of  supplies. 

APPEAL  from  the  District  Court,  parish  of  Ouachita.  Bay,  J. 
John  Bay,  lor  plaintiffs  and  appellees.  Morrison  d  Farmer,  for 
intervenor,  appellant. 

Howe,  J.     The  motion  to  dismiss  in  this  case  is  overruled. 

Upon  the  merits,  we  find  the  action  to  have  been  commenced  by 
sequestration  of  twenty-eight  bales  of  cotton  upon  the  plantation  of 
the  Cowans,  upon  which  the  plaintiffs  claimed  the  privilege  of  the 
furnisher  of  supplies. 

The  intervenor,  Faulk,  claimed  nine  bales  of  the  cotton  as  owner, 
and  a  privilege  upon  the  remaining  nineteen  bales.  The  latter  claim 
has  been  entirely  abandoned,  and  the  only  question  of  practical  im- 
portance before  us,  is  the  conflict,  as  to  the  nine  bales,  between  tLe 
claim  of  the  plaintiffs,  as  furnishers  of  supplies,  and  that  of  the  inter- 
venor, alleging  himself  to  be  owner. 

There  was  judgment  in  favor  of  plaintiffs,  and  dismissing  the  inter- 
vention of  Faulk,  and  the  latter  has  appealed. 

The  plantation  in  question  was  owned  by  the  defendants  in  the  year 
1667,  and  cultivated  by  them  in  cotton.  The  plaintiffs  furnished  the 
supplies  on  which  the  suit  is  brought.  The  defendants  employed 
certain  laborers  and  agreed  to  give  them,  in  lieu  of  wages,  one-third 
the  gross  product  of  cotton.  There  was  plainly  no  partnership  in 
this.  The  plantation  was  the  Cowans;  the  cotton  as  it  grew  was 
theirs;  the  supplies  were  furnished  to  them  for  the  crop;  and  every 
fibre  of  the  cotton,  as  it  matured,  was  affected  by  the  privilege  of  the 
plaintiffs— for  without  the  supplies  the  crop  could  not  have  been  made. 

It  appears  that  after  the  cotton  had  been  ginned  and  baled  tbe 
intervenor  and  the  defendants  entered  into  an  arrangement  which  is 
supposed  by  the  former  to  have  defeated  the  privilege  of  plaintifb  as 
to  the  nine  bales.  The  laborers  were  indebted  to  the  defendants  for 
provisions;  the  defendants,  Faulk  claims,  were  indebted  to  Idm. 
The  defendants  then  assigned  to  Faulk  the  debt  due  them  by  the 
laborers,  and  rolled  out  to  the  laborers  the  nine  bales  as  their 
promised  one- third  of  the  crop,  and  the  laborers  then  turned  over  this 
cotton  to  Faulk  in  satisfaction  of  their  indebtedness  to  him  as  trans- 
feree of  the  claim  of  defendants.  If  we  concede  that  there  really  was 
a  debt  due  by  defendants  to  Faulk,  the  effect  of  all  this  was  to  pay  a 
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debt  of  defendantB'  with  cotton  on  which  iihe  plaintiffs  had  a  privi- 
lege of  a  high  character,  and  we  doubt  if  the  rights  of  plaintiffs  conld 
foe  thus  extinguished.  But  we  are  not  satisfied,  even,  that  there  was 
anj  claim  by  Faulk  on  defendants.  He  has  not  established  any  with 
that  clearness  which  is  demanded  by  his  position  as  intervener,  and, 
in  the  absence  of  such  proof,  he  appears  in  the  case  as  a  party  inter- 
posed to  rescue  nine  bales  of  cotton,  for  the  benefit  of  defendants, 
from  the  jus*  grasp  of  the  plaintiffs*  privilege. 

There  is  no  question  in  this  case  of  the  privilege  of  the  laborers, 
inasmuch  as  their  contract  was  evidently  entered  into  before  the  act 
•of  March,  1867,  by  which,  for  the  first  time,  a  privilege  in  favor  of 
laborers  was  established. 

Judgment  affirmed. 


No.  110.— PiNCKARD,  Steele  &  Co.  v.  Wm.  Hampton. 

This  is  an  action  to  reooyer  on  an  obligation  under  priva;^  algnatore,  tIz:  a  draft  TIia 
defendant,  in  hla  answer,  did  not  acknowledge,  expressly,  liis  signature,  but  contended 
that  it  was  a  foigery.  Held— That,  under  this  ayerment  in  the  answer,  the  inquiry^must  be 
limited  to  the  genuineness  of  the  signature.    0.  P.  324. 

The  evidence  of  one  witness  "that  he  was  present  when  the  dzaft  was  given, "  with  that  of 
another  "that  he  is  yery  familiar  with  the  signature  of  the  deiendant,  and  belieyes his 
algnatore  to  the  draft  sued  upon  to  be  genuine,"  corroborated  by  circumstantial  eyidenoe 
giyen  by  two  other  witnesses,  is  sufficient  to  establish  the  signature  over  the  ayerment  o< 
Che  defendant  that  it  U  a  forgery.    C.  P.  826. 

APPEAL  from  the  Fourteenth  District  Court,  parish  of  Bichland. 
Orawfordy  J.  Isaac  H,  Crawford  and  A,  L.  Slack,  for  plaintiffs  and 
appellees.  Morrison,  <&  Farmer  and  R.  P.  Wells,  for  defendant  and 
appellant. 

LuDELiNG,  C.  J.  This  is  a  suit  against  the  drawer  of  a  draft 
for  $634  15,  payable  to  the  order  of  plaintiff. 

The  answer  contaiued  a  general  denial,  a  denial  of  any  considera- 
tion, and  an  averment  that  *'  the  signature  to  the  draft  looks  like  his 
genuine  signature^  hut  thai  he  believes  it  to  be  a  forgery, ^^ 

The  answer  further  contains  interrogatories  on  facts  and  articles  to 
.all  the  plaintiffs,  to  substantiate  his  defense. 

Subsequently,  defendant  filed  the  plea  of  prescription  of  five  years* 
Pleadings  are  intended  to  aid  in  the  investigation  of  truths,  in  the 
•administration  of  justice;    and  courts  of  justice  will  not  listen  with 
iavor  to  pleadings  which  have  a  contrary  object,  or  which  tend  to 
jDBislead  or  deceive. 

Article  324  of  the  Code  of  Practice  directs  that  when  the  demand  is 
^CHtnded  on  an  obligation,  or  an  act  under  private  signature,  which  is 
Alleged  to  be  signed  by  the  defendant,  such  defendant  shall  be  hound^ 
la  his  answer,  to  acknowledge  expressly,  or  to  deny  his  signature.  The 
Aezt  article  directs  that,  if  the  defendant  deny  his  signature,  or  con- 
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tends  that  it  luu  been  counterfeited,  the  plaantijff  laiist  prove  the  gwviiie- 
neas  of  the  sigaature. 

The  defendant  did  not  acknowledge  ejpre$$ly  hia  sigBatare,  and  lie 
did  contend  that  it  was  a  forgery.  The  inquiry  shoidd  therefore  be 
limited  to  the  genoineness  of  the  signature.  This,  we  think,  is 
abundantly  proved.  One  witness  swears  he  was  present  when  the 
draft  was  executed  by  defendant.  Two  other  witnesaes,  plaintiflBs  say 
thaty  '^  under  false  representations  on  the  port  of  ihe  defendant,  the 
goods  were  shipped;  after  they  were  shipped,  Uie  draft  sued  o^  wu 
given  ue  hy  the  defendant,  with  a  pledge  that  he  would  send  iu  oottoD 
to  pay  the  draft."  And  a  fourth  witness  swears  that  he  *' has  often 
seen  defendant  write  his  name;  that  he  is  very  familiar  with  his  agna- 
ture;  has  known  him  for  twenty  years;  says  he  believea  the  aigoatnre 
to  the  draft  sued  on  to  be  Wm.  Hampton's  genuine  signature.'' 

The  defendant  contends  that  the  law  is  imperative  in  requiring  that 
at  least  two  witnesses  must  swear  that  they  know  the  signature, 
because  they  have  frequently  seen  him  write  and  sign  his  name.  And 
he  refers  to  two  decisions  in  the  21  An.  148  and  523,  to  sustain  this 
position. 

Those  decisions  simply  affirm  that  article  325  of  the  Code  of  Ptac- 
tice  provides  how  the  plaintiflGs  shall  prove  the  genuineness  of  defend- 
ants' signatures  when  they  are  denied.  Neither  those  decisions  nor 
the  Code  affirm  the  doctrine  contended  for  by  defendant.  In  this  case, 
one  witness  proves  the  signature,  and  his  knowledge  is  derived  Irom 
having  been  present  when  the  party  signed  it;  another  witness  proved 
the  genuineness  of  the  signature  from  his  knowledge  of  the  signatore 
of  the  defendant,  though  he  did  not  see  him  sign  the  draft  in  quesdoD. 
We  think  this  a  compliance  with  article  325  of  the  Code  of  Practice. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed,  with  costs. 


No.  88. — ISAM  J.  Sims  t?.  The  Parish  of  Jacksox. 

An  ordinance  of  a  police  jury  of  a  pariah,  paoMd  while  ttie  ooutltation  of  1864  wai  la  fliiot  i» 
fhiB  State,  levying  a  spociflc  tax  of  one  dollar  on  every  four  hundred  pounds  of  cotton  made 
in  the  parish.  In  one  year,  is  in  opposition  to  article  124  of  said  oonstitntion,  which  dedtrw 
that  taxation  shall  be  equal  and  uniform.  Therefore,  if  such  a  tax  has  been  asMaed  snd 
collected  it  may  be  recovered  ttom  the  parish,  by  suit,  by  the  party  who  has  paid  It. 

APPEAL  from  the  Parish  Court  of  the  parish  of  Jacksom    Bieet, 
Parish  Judge.    Kidd  &  SnUth,  for  plaintiff  and  appellee.    Jama 
E.  Hamlet,  District  Attorney  pro  tem.,  for  appellant. 

LuDELiNO,  C.  J.  The  plaintiff  having  paid  to  the  collector  of  taxet 
of  Jackson  parish  two  hundred  and  fifty  dollars  on  account  of  the  tax 
oi  one  dollar  for  every  four  hundred  pounds  of  cotton  raised  in  tlie 
years  1865,  1866  and  1867,  seeks  to  recover  back  said  amount,  on  the 
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ground  that  the  ordinance  levying  the  tax  is  nnconBtitntional,  being 
in  TiolatioQ  of  article  121  of  the  constitntion  of  1864,  which  was  in 
force  when  the  ordinance  was  passed.  That  article  of  the  constitution 
requires  taxation  in  this  State  to  be  equal  and  od  valorem.  It  is 
manifest  that  ihe  tax  levied  was  not  equal  and  according  to  the  value 
of  the  propei  ty  upon  which  the  tax  was  assessed.  There  are  many 
grades  or  qualities  of  cotton,  which  differ  in  valne.  A  tax  which  is 
levied  on  cotton  without  reference  to  that  fact,  must  necessarily  be  in 
opposition  to  the  constitntiott,  which  requires  all  property  to  be  taxed 
according  to  its  value.  The  tax  in  question  is  a  specific  tax  and  not 
an  ad  valorem  tax,  and  it  is  unconstitutional,  null  and  void. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  gtta  be  affirmed  with  costs  of  apneal. 


No.  95.— A.  P.  Murphy  v.  Ssiith  &  Nicholsost. 

A.  certifleftta  of  dtocluaige  in  Imnkraptey,  from  the  United  States  Bankmpt  Court,  extlxigtUsbes 
an  Jndgments  and  dalmi  of  a  perar^nal  clkazacter  against  the  bankrupt 

Huraftire  an  ordinaxy  JLeri  febeku,  on  a  personal  Juditment  against  tlie  bsnkmpt  after  tbe 
oertiAcate  in  bankruptcy  lias  been  given,  is  without  any  legal  force  or  elTect,  and  Its  execu- 
tion will  be  restrained  by  a  writ  of  li^uncilon. 

APPEAL  from  the  Eleventh  District  Court,  parish  of  Claiborne. 
Lewie,  J.     J.  D.   Waikine,  for  plaintiff  and  appellee.     Gray  dt 
Slaekmany  for  defendants  and  appellants. 

Tajliafebso,  J.  The  defendants  having  issued  a  writ  of  fieri  facias 
upon  a  judgment  obtained  by  them  in  the  year,  1861,  against  the 
plaintiff  and  J.  M.  Cheaver,  the  sheriff  seised  and  advertised  for  sale 
as  property  of  the  plaintiff,  a  tract  of  land,  and  gave  notice  to  him  of 
the  seizure  and  also  notice  to  appear  on  a  given  day  and  appoint  an 
appraiser.  The  plaintiff  sued  out  a  writ  of  injunction,  on  the  ground 
that  he  had  applied  in  February,  1868,  for  the  benefit  of  the  bankrupt 
Iaw,  and  had  obtained  his  discharge  on  the  fifth  of  May  following,  of 
which  he  held  a  certificate  in  due  form.  He  fiirther  averred  that  he 
surrendered  the  land  seized  to  the  assignee  in  bankruptcy,  and  leased 
tbe  same  from  him  for  the  year,  1869,  and  had  growing  upon  it  at  the 
time  of  the  seizure  in  June  of  that  year,  a  crop  of  cotton,  com  and 
other  things  worth  two  thousand  dollars.  He  prayed  judgment 
enjoining  the  defendants  from  selling  the  crop  and  from  collecting  any 
part  of  the  judgment  from  him,  and  also  tor  damages  against  the 
sheriff  and  defendants  in  eolido  for  five  hundred  dollars.  The  defend- 
ants answered  by  general  denial,  and  prayed  for  dissolution  of  the 
injunction  with  twenty  per  cent,  damages  and  for  $200  counsel  fees, 
etc.  The  plaintiff  had  judgment  in  his  favor  perpetuating  the  injunc- 
tion, but  rescfrving  to  the  defendants  the  right  to  proceed  by  hypothe- 
cary action,  if  anv  mortgage  they  have.  From  thi»  judgment  the 
^6 
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defendants  appealed.  We  see  no  error  in  the  jadgment.  The  writoi 
fieri  facias  contains  the  following  clause  :  ''In  the  name  of  the  Stat« 
of  Louisiana  we  command  you  that  by  seizure  and  sale  foi  cash  with- 
out l>eneflt  of  appraisement,  of  the  property  real  and  personal,  rights 
and  credits  of  A.  F.  Murphy,  in  the  manner  prescribed  by  law,  joo 
cause  to  be  made  the  sum  of  two  thousand  dollars." 

We  concur  in  opinion  with  the  judge  a  quo  that  this  proceeding  by 
. fieri  facias,  ou  the  part  of  the  defendants,   is  an  attempt  to  enfAi^" 
personally  a  judgment  extinguished  by  the  discharge 
The  pleadings  do  not  require  a  consideration  of  tlie  p 
in  argument  by  defendants  that  a  discharge  in  bank 
extinguish  mortgages  either  judicial  or  conventional, 
authorities,  cited  by  their  counsel,  sustain  their  pos. 
only  remark  that  the  views  expressed  in  the  leading 
were  predicated  upon  the  mortgage  rights  shown  to  1 
creditors  of  the  bankrupt,  and  that  they  recognized 
no  other  than  hypothecary  rights.    The  defendants  in 
not  shown  that  they  have  a  mortgage  of  any  kind  i 
seized  under  their  execution,  nor  do  they  make  any  d 
that  they  have.    We  regard  the  proceedings  as  irreg 

It  is  therefore  ordered,  adjudged  and  decreed  that  * 
.the  district  court  be  affirmed  with  costs. 


No.  80.— William  C.  Ashley  v.  Louis  G.  Sh< 

Tht  flMof  oompennUon  admito  tbe  eorrectnoBS  of  the  pUintiff  's  6emani 
The  defoncUnt  when  atied  on  his  individoAl  note  can  not  plead  in  compe' 
note  which  he  holds  against  a  commercial  Arm  of  which  the  plaintiir 

APPEAL  from  the  Eleventh  Judicial  District,  pari 
John  Young,  (attorney  at  law),  Special  Judge, 
recused.    Henry  Oray,  for  plaintiff  and  appellee.    J. 
Kidd  &  Smith,  for  defendant  and  appellant. 

Taliaferro,  J.  Tbe  defendant  being  sued  for  ) 
interest  at  five  per  cent,  per  annum  from  twenty-eid 
1868,  the  amount  of  a  promissory  note  paid  by  plainti  ^^  cMirety, 

admitted  that  he  owed  the  plaintiff  one  hundred  dollars,  and  plead  in 
compensation  a  note  of  the  amount  of  $1543,  with  five  per  cent 
interest  from  first  January,  1863,  which  he  held  against  the  commer- 
cial fii*m  of  Davis,  Ashley,  Raburn  and  the  defendant,  of  which  the 
plaintiff  was  a  partner,  and  bound,  in  soUdo,  for  the  partnership 
debts. 

The  defendant  prayed  trial  by  jury,  which  was  refnsed  on  the 
ground  that  there  was  no  issue  for  a  jury  to  try.  To  this  ruling  ol 
the  court  and  also  to  its  rejection  of  the  defendant's  plea  of  oompentt- 
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tion  the  defendant  took  a  bill  of  ezceptionB.  Judgment  was  Tendered 
in  favor  of  the  plaintiff  for  the  amount  claimed,  and  the  defendant 
appealed. 

From  a  statement  of  facts  appearing  in  the  record  it  appears  the 
decision  of  the  court  below  was  based  upon  the  admissions  of  the 
defendant  in  his  plea  of  compensation. 

We  think  the  judgment  was  correctly  rendered.  It  has  been 
frequently  held  that  the  plea  of  compensation  admits  the  claim  sued 

2  La.  397 ',   18  La.  6;   14  An.  54. 

defendant  has  failed  to  make  out  his  defease. 

note  of  the  partnership  was  inadmissible  as  an  ofEsct  against  the 

iual  debt  against  the  defendant. 

therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 

ttrict  court  be  affirmed,  with  costs. 


No.  90.— Epinetus  Landers  v.  Thomas  H.  Tuggle. 

m  bypothecary  action  by  a  anrety  on  a  twelve  months'  bond,  who  had  paid  the  debt,  to 
a  sale  of  the  property  mortgaged,  to  reimburse  him.  The  application  is  opposed  by 
efendant,  who  alleges  that  he  was  a  oo-sarety  on  the  bond,  and  therefore  the  plaintiff  la 
entitled  to  recover  his  portion;  that  subrogation  does  not  takA  place  by  operation  of 
3tween  co-sureties.  The  evidence  shows  that  the  defendant  was  not  legally  bound  as 
«ty  on  the  twelve  months*  bond  which  plaintilf  has  paid.  Held— That,  not  being 
'  bound  on  the  bood  as  surety,  he  could  not  oppose  the  sale  of  the  property  mort- 
for  the  beaeflt  of  the  real  surety,  who  had  paid  the  debt 

•a  of  prescription  is  filed  by  the  defendant,  for  the  first  time,  in  the  Supreme  Court, 
le  plaintilf  demands  it,  the  cause  irJl  be  remanded  to  try  that  issue  in  the  court 

,AL  from  the  Eleventh  Judicial  District,  parish  of  Claiborne. 
B.    Waihins,  (attoroey  at  law),  Special  Judge,  vice  Egan,  J., 
Young  cf-    Wilson  and  J.  D.    Waikins,  for  plaintiff   and 
at.     Qray  ds  Blackman,  for  defendant  and  appellee. 
iFEBRO,  J.    The  plaintiff  brings  an  hypothecary  action  to  sub- 
tain  lands  in  possession  of  defendant  to  the  payment  of  a  debt 
87^  which  he  avers  he  paid  as  surety  of  J.  L.  Dyer,  on  a  twelve 
III.  bond  executed  in  favor  of  A.  C.  &  J.  £.  Mitchell.    He  claims 

to  be  mibrogated  to  all  the  rights  of  the  original  judgment  creditors, 
prays  recognition  of  those  rights,  and  that  the  land  mortgaged  be 
^izcd  and  sold  to  satisfy  his  claim. 

The  defendant  answered  by  exception,  the  substance  of  which  is, 
that  he  is  also  a  surety  on  the  bond,  and  is  only  responsible  for  his 
portion  }  that,  as  between  oo-snreties,  subrogation  does  not  take  place 
by  operation  of  law,  and  that  the  remedy,  if  any  plaintiff  have,  is 
by  action  for  contribution,  and  that  he  is  not  entitled  to  the  idiet' 
prayed  ibr. 
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The  exception  was  sastained,  and  the  suit  dismUaed.  Tlie  plaistifl 
appeals. 

There  n  indorsed  on  the  bond  the  following : 

*•  I  hereby  agree  and  bind  myself  to  pay  the  fall  amount  of  the 

within  bond,  and  all  costs  accraing  in  the  collection  of  the  same,  and 

to  be  considered  as  a  surety  on  the  same,  bonud,  in  solido,  with  the 

principal  and  other  surety. 

Thomas  H.  Tuools. 

"  September  30,  18G2." 

The  twelve  months'  bond  is  dated  February  2,  1861.  With  the 
exception  of  a  payment  of  fifty  dollars,  credited  on  the  bond  the 
second  of  February,  1862,  it  appears  from  the  instrument  that  the 
bond  was  entirely  paid  by  Landers.  A  credit  of  $415  81  is  indorsed 
as  payed  by  him  on  the  thirteenth  of  May,  1869,  and  a  further  payment 
by  him  is  credited  on  the  twenty-seventli  of  August,  1869,  of  $512  87, 
being  in  full.  It  is  for  this  last  payment  the  plaintiff  claims  subroga- 
tion. The  first  payment,  the  one  of  fifty  dollars,  is  indorsed  as  paid  J. 
M.  Thompson,  attorney,  about  the  second  February,  1862.  This  was 
anterior,  by  seven  or  eight  months,  to  the  defendant's  writing  himaeli 
down  as  surety  on  the  bond.  The  presumption  would  seem  to  be  that 
the  payment  of  fifty  dollars  was  made  by  Dyer,  the  principal  on  the 
bond. 

The  defendant,  then,  it  is  not  soown,  ever  paid  any  part  of  the  bond. 
It  is  not  shown  that  his  undertaking  to  become  bound  on  the  bond 
was  required  or  accepted  by  the  original  parties  to  it.  By  formal  legal 
proceedings,  the  plaintiff  became  the  judicial  surety  of  the  principal, 
Dyer.  Tlie  creditors  were  satisfied  of  the  sufficiency  of  the  sarety. 
The  cause  or  consideration  of  the  defendant's  undertaking  is  not  dis- 
closed. He  is  not  recognized  as  a  judicial  surety,  or  as  ever  having 
been  accepted  as  a  party  to  the  act  by  any  legal  authorization.  Occu- 
pying the  equivocal  position  that  he  does,  we  are  at  a  loss  to 
see  on  what  legal  ground  he  can  oppose  the  plaintiff's  right  by 
averring  that  the  plaintiff,  if  entitled  to  anything,  can  only  bring  an 
action  for  contribution.  We  think  the  exception  should  have  been 
overruled. 

In  this  court,  the  plea  of  prescription  is  filed  by  the  defend- 
ant, as  a  bar  to  the  plaintiff's  recovery  on  the  bond.  This  plea 
may  be  well  taken ;  and  the  plaintiff  moving  that  the  case  be  re- 
manded. 

It  is  therefore  ordered,  a^jadged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  case  be  remanded  to  the  court  of  the  first  instance  to 
be  tried  on  the  plea  of  prescription^  the  defendant  and  appellee  paying 
costs  of  this  anneaL 
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No.  100. — F.  M.  Smith,  Administrator,  v,  J.  A.  Coov,  Administrator. 

A.  pftTmtttt  made  on  a  promissory  nots  by  an  agent,  withont  anthovity  from  ths  debtor,  will  not 
lateBrupt  prescription. 

▲  rennncfation  or  waiver  of  prescription  by  the  admicistrator,  after  prescription  lias  accmed,  is 
null,  as  agiinst  the  estate.  21  An.  8731  Therefore,  if  the  admini«trator  had  made  a  pay- 
ment on  the  note,  as  Stfent,  without  authority,  before  prescription  accrued*  he  had  no 
authority  to  ratiiy  the  act,  as  admiuistrator,  after  the  note  was  presccibei. 

APPEAL  from  the  District  Court,  parish  of  Ouachita.  Bay,  J. 
J?.  IT.  Jemison  and  Stubbs  &  Cobby  for  plaintiff  and  appellee. 
JRichardson  &  McEnery,  for  defendant  and  appellant. 

Howe,  J,  This  action  was  instituted  in  February,  1867,  upon  a  note 
for  one  thousand  dollars,  made  by  Madison  Rogers,  in  favor  of  Cas- 
sandra Smith,  and  due  January  4,  18G1.  Both  the  maker  and  payee  oi 
the  note  being  dead,  the  suit  is  prosecuted  by  their  legal  representa- 
tives.   There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

The  defense  is  prescription.  To  rebut  this,  the  plaintiff  relies  upon 
a  payment  of  $240,  proved  to  have  been  made  to  the  payee  of  the  note 
in  1863  or  1864,  by  J.  A.  Coon,  which  payment  was  made,  it  is  claimed, 
by  Coon,  as  a^ent  of  Rogers,  and  effected  an  interruption  of  pre- 
scription. 

A  debtor  who  makes  a  payment,  is  considered  as  interrupting  pre- 
scription, because  there  is  an  implied  recognition  of  the  creditor's 
right;  but  it  is  eq^ually  true  that  no  such  recognition  can  be  inferred 
from  a  payment  made  by  a  third  person,  without  the  authority,  express 
or  implied,  of  the  debtor.    4  An.  509. 

Now,  in  the  record  before  us,  wo  are  unable  to  find  any  evidence 
that  Coon  was  authorized,  directly  or  indirectly,  expressly  or  by 
implication,  verbally  or  in  writing,  to  make  the  payment  in  question. 
On  the  contrary,  Coon  testifies  that  he  had  no  authority  whatever. 

The  plaintiff  objected  to  this  testimony,  on  the  ground  of  estoppel, 
contending  that,  since  Coon  held  himself  out  as  agent  at  the  time  of 
the  payment  of  the  $240,  he  could  not  afterwards  deny  the  agency. 
4  M.  448.  This  might  be  true,  as  against  Coon,  the  individual,  but  not 
against  Rogers  or  his  succession.  The  latter  could  no  more  be  estopped 
than  bound  by  unauthorized  statements  or  acts  of  a  third  party. 

The  plaintiff  also  urges  the  fact  that  Coon,  being  appointed  admin- 
istrator in  March,  1866,  took  no  steps  to  disavow  his  authority  to  make 
the  payment,  and  that,  therefore,  he  ratified,  as  administrator,  the  act 
of  himself,  as  agent.    C.  C.  1811. 

To  this  we  may  reply  that,  in  March,  1866,  the  note  in  suit  had 
become  prescribed,  and  the  administrator  had  no  authority  then  to 
renounce  prescription.  21  An.  373.  Being  without  power,  even  b}^ 
the  most  solemn  written  act,  to  renounce  a  right  thus  acquired  by  the 
succession,  we  are  at  a  loss  to  see  how  he  could,  by  silence  and  inaction 
merely,  effect  a  similar  result.    Moreover,  the  doctrine  contended  foi 
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proceeds,  in  part  at  least,  upon  the  theory  that  if  the  administrator 
had  disavowed  the  act  of  the  pretended  agent,  the  plaintiff  would  have 
taken  steps  to  interrupt  prescription  by  suit.  But,  as  prescription  had 
been  acquired  before  Coon  was  appointed,  it  is  plain  that  this  doctrine 
has  no  application,  since  the  theory  upon  which  it  is  founded  could 
bave  no  logical  existence. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed « 
and  the  claim  of  plaintiff  rejected,  with  costs. 


No.  162.— F.  A.  BoYL'E  &  Co.  v.  N.  A.  Siblky,  Administratrix. 

Tbe  mrriTiDg  wife  in  entitled  to  the  usoAniot  of  the  community  propertj  during  her  widow- 
hood, without  aoconnting  to  the  creditors-  for  the  rents  and  reveoues  sxiaing  from  the  use 
of  the  property,  or  the  vslue  of  animals  that  perish  from  natural  causes,  nie  ikct  that  she 
has  qualified  as  administratrix,  and  administered  the  estate  in  that  capacity,  does  not  aifecl 
her  rights  as  surTivlng  spouse. 

APPEAL  from  the  parish  of  Bossier.    Baker ^  Parish  Judge.     T.  if. 
Fori,  for  plaintiffs  and  appellants.     Griffin  db  Snider,  for  defendant 
and  appellee. 

Howe,  J.  F.  A.  Boyle  &  Co.,  ordinary  creditora  of  Isaac  F.  Sibley, 
deceased,  filed  an  opposition  to  the  account  of  the  administratrix. 
Several  grounds  of  opposition  were  maintained  by  the  court  below, 
and  as  the  administratrix  has  not  appealed,  or  asked  for  an  amend- 
ment of  the  judgment^  we  can  not  pass  upon  them. 

The  principal  question  before  us  is  of  Hie  right  of  the  administratrix, 
Mrs.  Sibley,  as  usufructuary  of  the  property  of  the  community  which 
existed  between  her  and  the  deceased. 

Isaac  F.  Sibley  died  in  1861,  leaving  a  plantation,  with  slaves^  work 
animals,  utensils,  etc.,  the  property  of  the  community.  Mrs.  Sibley, 
the  surviving  spouse,  was  appointed  administratrix,  and  at  the  same 
time  was  entitled  to  the  usufruct,  during  her  widowhood,  of  tiiis 
estate.  She  remained  upon  it  until  it  was  finally  sold  at  succession 
^le  in  the  latter  part  of  1867. 

The  opponents  insist  that  she  should  charge  herself  in  account  with 
the  revenues  of  the  property  during  these  six  years.  Vf^  aro  of 
opinion,  however,  that  she  was  entitled  to  them  as  usufructuary.  The 
fact  that  she  was  administratrix  did  not  affect  her  rights  as  surviving 
spouse.    4  An.  389 ;  3  An.  489 ;  9  An.  107. 

If  the  creditors  wished  to  prevent  her  receivmg  tueso  revenues  tliey 
hould  have  pressed  their  claims,  and  compelled  a  sale  at  an  earlier  day. 

For  the  same  reason  she  ought  not  to  be  charged  with  the  value  of 
the  animals,  tools  and  furniture,  which  perished  by  natural  causes  and 
use  during  this  time.  Tutorship  of  Davis,  lately  decided,  S2  An.  p.  — . 

On  the  whole,  we  think  the  judgment  appealed  from  substantially 
correct. 

Judgment  affirmed* 
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No.  164.— JoHX  A,  Willis  v.  Lauua   J.   Willis— Josephiite  Nich- 
olson, luterveiior, 

A  )intioial  «ato  of  real  property,  «o  fiattofy  » 1B0Itgae^  ezttogniahM  aU  «ho  «alMe<|neiit  morir 
gageft.  Thei-elore,  tf  chd  eyidence  and  deolaraUona  of  the  parties  show  that  the  defendant 
was  tlie  real  purchaser  of  ike  land  at  sheriff's  aaloi  under  the  prior  mortgage,  the  snhse- 
quont  niorixases  are  extinguished. 

APPEAL  from  Tenth  JudicUl  District,  parish  of  Caddo,  Weem,  J. 
T.  T.  <&  A.  D.  Land,  for  plaintiff  and  appellant.  A.  W.  O.  Hicks, 
for  defendant  and  appellee.     Wright  d  Dnnoan,  for  intervenor. 

Taliaferro,  J.  This  suit  is  instituted  upon  two  promissory  notes, 
secured  by  mortgage  on  a  tract  of  land  sold  by  the  plaintiff  to  the 
defendant.  The  plaintiff  claims  recognition  and  enforcement  of  the 
mortgage,  and  vendor's  privilege  upon  the  land,  and  that  the  proceeds 
be  specially  applied  to  the  payment  of  the  notes  and  all  interest  upon 
them.  Each  of  these  notes  is  tor  $1774  97,  payable  respectively  on  the 
first  of  January,  1861  aud  1862,  with  eight  per  cent,  interest  from  date. 

The  defendant  does  not  deny  her  liability  to  pay  the  notes  as  a 
personal  debt,  buc  contends  that  the  special  mortgage  granted  by  her 
to  secure  the  payment  ot  the  notes  has  been  extinguished  by  a  judicial 
sale  of  the  land.  Josephine  Nicliolson,  a  daughter  of  the  defendant. 
Intervenes,  claiming  a  tacit  and  judicial  mortgage  upon  the  land, 
arising  from  an  indebtedness  to  her  irom  the  defendant,  as  tutrix  to 
the  intervenor  during  her  minority. 

A  personal  judgment  was  rendered  in  favor  of  the  plaintiff,  without 
privilege  or  mortgage  as  claimed,  for  $3549  95,  with  eight  per  cent, 
interest  from  the  eighteenth  of  January,  I860. 

The  plaintiff  alone  appealed. 

The  plaintiff  purchased  the  land  he  sold  to  the  defendant  from 
Oglesby  &  Paup,  about  a  year  be  i  ore  he  conveyed  it  to  the  defendant. 
In  his  contract  with  the  defendant,  she  obiigated  herself  to  pay  his  two 
notes  of  $1106  66  each,  tbe  balance  due  Oglesby  &  Paup  for  tiio  price 
of  the  land,  which  was  se^'urcd  by  mortgage  en  the  land.  The  defend- 
ant paid  one  of  these  notes,  imt,  failing  to  pay  the  other,  a  writ  ol 
seizure  and  sale  was  taken  out,  and  the  land  seized  and  advertised  for 
sale.  At  this  juncture  of  affairs,  the  defendant  applied  to  R.  Nicholson 
to  borrow  money  to  pay  the  debt  aud  save  her  land.  Nicliolson 
declined  lending  the  money  needed,  but  agreed  that  he  would  buy 
the  laud  at  the  sheriff's  sale  and  reconvey  it  to  her,  if  she  would 
reimburse  the  money  by  a  given  time.  The  defendant  consented,  ami 
this  arrangement  was  carried  out.  The  defendant  contends  that  the 
judicial  sa^e  of  the  land  under  the  prior  mortgage  of  Oglesby  &  Paup 
extinguished  tlio  subsequent  mortgage,  which  the  plaintiff  is  seeking 
to  enforce.  As  this  is  the  only  question  in  this  case,  and  the  solution 
of  which  will  decide  the  issue,  it  will  be  proper  to  refer  to  the  testi- 
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mony  which  relates  to  the  purchase  at  sheriff  ^s  sale,  by  Nicholson,  and 
his  subsequent  transfer  of  the  land  to  the  defendant.  On  the  ooe  side 
it  is  held  that,  as  Nicholson  pmvbased  the  land  and  reconveyed  it  to 
the  defendant,  in  pursuance  of  an  agreement  with  her,  the  act  wa» 
merely  one  of  agency,  or  a  pnrcfanse  for  the  benefit  of  the  defendant. 
On  the  other  hand  it  is  contended  that  the  sale  by  the  sheriff  to  Nich- 
olson  was  absolute,  and  vested  title  in  him.  That  he  was  not  inter- 
posed, nor  did  he  act  as  an  agent,  but  bought  with  the  intention  of 
becoming  owner.  Nicholson  was  esamhied  as  a  witness,  and  he  testi- 
fied that  **  Laura  J.  Willis  applied  to  him  for  a  loan  of  money  to  pay 
the  mortgage  notes  she  had  assumed  to  pay  in  a  sale  from  John  A* 
Willis  to  herself.  Informed  her  he  could  not  let  her  have  the  money 
asked  for,  but  offered  to  btiy  it  in  his  own  name,  for  liimself,  at  the 
sheriff^s  sale,  and  offered  to  let  Mrs.  L.  J.  Willis  have  it  back  il  i»he 
could  refund  the  money  in  a  certain  time.  Witness  accordingly  bou^^ht 
it  at  the  sheriff's  sale,  and  before  the  time  was  out  she  brought  him  tlie 
money,  and  he  sold  it  back  to  her;  this  was  a  bargain  between  witness 
and  L.  J.  Willis.  If  she  brought  him  the  money  in  a  certain  time,  he 
was  to  let  her  have  the  land.  The  defendant  was  living  on  tiie  land 
at  the  time  of  the  sale,  and  continued  to  do  so  up  to  the  time  witness 
conveyed  it  back  to  her,  and  continued  to  live  on  the  land  until  the 
spring  of  1866.  Witness  refers  to  the  sale  made  in  the  suit  of  Oglesby 
V.  John  A.  Willis.  Did  not  know  whether  Mrs.  Willis  could  pay  wit- 
ness the  money,  and  he  therefore  took  the  title  to  the  land  in  his  own 
name,  in  accordance  with  the  bargain  referred  to.''  Cross  examined, 
says :  '*  He  bought  the  land  for  himself,  and  not  for  the  defendant, 
and  did  not  act  as  her  agent,  and  that  there  was  no  agreement  made 
that  the  sale  was  for  defendant;  and  he  considered  himself  the  abso- 
tnte  and  unconditional  owner  of  the  land  after  the  sheriff^s  sale  to  him.'' 
Re-examined,  says :  ^*  He  recouveyed  the  land  to  the  defendant  because 
it  was  the  bargain  he  had  made  with  her,  if  she  paid  liim  in  a  certain 
time.  This  was  an  agreement  made  before  the  sheriff's  sale  of  the 
land.*'  Recross  examined,  says :  '*  The  bargain  or  agreement  thus 
made  was  not  in  writing." 

There  is  a  bill  of  exceptions  in  the  record  taken  by  the  defendant, 
which  the  decision  of  the  case  does  not  require  us  to  examine.  The 
plaintiff's  counsel  refers  to  the  case  of  Follain  et  al.  v,  Broussaid, 
sheriff,  et  al.,  9  Rob.  72,  and  relies  much  upon  it  as  authority  to  sustaiR 
his  position  in  the  present  case.  The  gist  of  the  matter  diere  waa, 
whether  Declouet  bought  for  himself,  and  having  so  bought,  afterwards 
conveyed  to  Fagot,  or  whether  he  bought  for  the  latter  undei  a  pre- 
vious agreement  and  understanding  with  him.  The  agreement  that 
Declouet  would  reoonvey  if  Fagot  should  pay  the  bond,  was  made 
After  the  sheriff's  sale  at  which  Declouet  bought  f  and  thia,  the  ooonael 
argues,   makes  the  ease  before  us  a  stronger  one,  because  here  tbe 
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agreement  was  previous  to  the  sole.    The  court,  however,  uses  this 
language,  which  lays  down  the  true  test : 

*'  It  is  clear  that  the  sheriff's  sale  to  Declouet  divested  Fagot  of  title, 
tind  at  the  same  time  extinguished  the  mortgage  of  his  vendors,  N. 
-and  £.  Lablanc,  under  which  it  was  made,  unless  it  appear  that  Fagot 
was  in  reality  the  purchaser  at  that  sale,  and  bid  in  the  property 
through  Declouet,  as  a  person  interposed."  Now,  taking  the  entire 
tsvidence  together  in  the  case  at  bar,  we  can  not  understand  it  as  sup- 
porting the  belief  that  there  was  agency  or  interposition  of  any  kind 
in  the  transaction.  The  statements  of  Nicholson  under  oath  are  dear 
and  direct,  that  he  did  not  buy  as  an  agent  j  made  no  agreement  that 
the  sale  was  for  defendant ;  considered  himself  absolute  and  uncondi- 
tional owner  of  the  land.  These  and  other  positive  declarations  of 
the  witness,  ignoring  the  hypothesis  that  Mrs.  Willis,  the  defendant, 
was  the  real  purchaser,  through  Nicholson,  an  interposed  person,  and 
no  evidence  contradicting,  in  any  manner,  those  statements,  we  think 
they  must  be  taken  as  showing  an  actual  sale  of  the  property  to  him, 
and,  consequently,  that  the  defendant  was  divested  of  title.  We  do  not 
see  that  Nicholson's  agreement  to  subsequently  sell  to  defendant,  on 
certain  conditions,  is  inconsistent  with  the  intent  to  buy  for  himself 
and  become  vested  with  perfect  ownership. 

It  resulted,  then,  that  the  judicial  sale  of  the  property  under  the 
older  mottgage  extinguished  the  subsequent  mortgages,  and  it  passed 
to  the  purchaser  free  of  the  plaintiff's  mortgage.  The  judgment  oi 
tiie  court  a  qua  was  therefore  correctly  rendered  for  the  debt,  without 
recognition  of  mortgage  or  privilege. 

It  is  therefore  ordered,  a<\judged  and  decreed  that  the  judgment  oi 
the  district  court  be  affirmed,  with  costs. 


No.  112. — State  of  Louisiana,  ex  rel.  S.  Bblden,  Attorney  General, 
V.  Francis  C.  Mahan. 

After  an  apped  is  granted,  and  the  bond  given  and  filed  in  the  record,  the  Jnrl^diollon  of  th '. 
court  a  qua  ceases,  except  to  test  the  solvency  of  the  sorety  on  the  bond.  Therefore,  a 
aeoond  aider,  rendered  afterwsrds  by  the  judge  a  quo,  changing  the  return  day,  and  grant- 
log  farther  time  to  the  appellant,  is  a  nullity,  and  the  appeal  will  be  dismissed,  if  not  filed 
in  the  Supreme  Court,  within  the  time  allowed  under  the  first  order. 

APPEAL  irom  Eighth  District  Court,  parish  of  Orleans.  J,  JR. 
Beckwith,  (attorney  at  law),  Special  Judge,  vice  Dibble,  J.,  recused. 
8imeon  Belden,  Attorney  General,  and  John  Bay,  for  plaintiflF  and 
appellee,  i.  Mcidison  Day,  Bufus  Waplea,  and  Q.  H.  Bravghn,  for 
defendant  and  appellant. 

Wylt,  J.  A  motion  is  made  to  dismiss  this  appeal,  because  the 
transcript  was  not  filed  in  this  court  within  three  judicial  days  after 
Ihe  return  day  fixed  by  the  district  judge* 
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On  the  twenty- second  of  Jniie,  1870,  the  appeal  was  granted,  and  the 
bond  was  filed  on  the  same  day,  the  return  day  being  fixed  on  the  first 
Monday  of  July,  1870,  at  Monroe.  The  record  was  not  filed  till  more 
than  three  judicial  days  had  elapsed  after  tlie  return  day.  But,  it 
appears,  that  the  appellant  obtained  from  the  district  judge  on  the 
seventh  of  July,  an  order  extending  the  time  of  the  return  day  till 
the  eighth  of  July,  1870. 

This  order  was  an  absolute  nullity.  The  appeal  having  been 
granted,  and  the  bond  given,  the  district  judge  ceased  to  have  juris- 
diction of  the  case  further  than  to  test  the  sufficiency  of  the  security 
on  the  appeal  bond.  21  An.  152;  19  La.  178.  The  motion  to  dismiss 
is  therefore  well  taken.    21  An.  210,  213. 

Let  the  appeal  be  dismissed  at  the  cost  of  the  appellant. 


No.  91. — Lewis  Thompson  v.  Lizzie  Sii^mons,  Administratrix. 

An  obligation  or  bond,  acknowledging  an  indebtedness,  and  agreeing  to  pay  the  fntei«Bt  annii' 
aHj,  on  a  day  fixed,  together  wiUi  so  much  of  the  princ^tal  debt  as  -wiU  make  up  %  fixed 
amonn^  which  payments  are  to  be  made  each  succeeding  year,  except  in  case  of  fsiluze  to 
make  crops  of  cotton,  when  the  interest  oDly  is  to  be  paid,  does  not  Ml  nndcr  the  denmni- 
nation  of  promissory  notes,  and  is  not,  therefore,  prescribed  in  five  yesra.  , 

The  reinscribing  a  mortgage  fjrom  the  registry  book,  within  tm  yean,  is  saA<^ont  to  give 
notice.    The  fact  that  it  is  a  copy  of  a  copy  of  a  copy  docs  not  invalidate  tiie  registry. 

The  doctrine  announced  in  the  case  of  Sanderson  v.  Bandige,  21  An.,  page  767,  is  reallirmed 
and  followed  in  this  case,  fixing  the  amount  doe  en  an  obligation  for  the  pvrchMe  of  Imd 
and  alaves,  where  payments  had  been  made  and  credits  given  beforo  emandpation  of  the 
slaYes.  The  rule  adopted  by  the  court  in  that  case  waa,  that  the  amount  of  the  payments 
made  were  to  be  deducted  from  the  whole  debt,  and  the  bolanoe  due  to  be  divided  x*tabl*. 
and  that  which  was  for  slaves  to  be  deducted  and  Judgment  given  fbr  the  balano^  with  a 
recognition  of  mortgage  on  the  lands. 

APPEAL  from  the  Fourteenth  Judicial  District,  parish  of  Ooachita. 
W.  J.  Q'  Baker  (attorney  at  law),  Special  Judge,  vice  Kaj,  J., 
recused.  John  Bay,  for  plaintiff  and  appellee.  Garrett  d:  Garrett,  and 
Eidiardson  <&  IIcEnery,  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  brings  this  action  against  the  admin- 
istratrix of  the  estate  of  John  T.  Simmons,  deceased,  to  eufoix:c  a  claim 
of  one  hundred  and  eleven  thousand  six  hundred  and  thirty-four 
dollars  and  ninety -three  cents,  with  eight  per  cent,  per  annum  interest 
thereon  from  the  first  day  of  March,  18(31.  This  indebtedness,  it  ap- 
pears, arose  from  the  purchase,  in  the  year  1857,  by  E.  P.  Tatum  and 
tlie  decedent,  John  T.  Simmons,  from  Willam  Ballard,  of  a  tract  of 
land  lying  on  the  Ouachita  river,  in  the  parish  of  Caldwell,  containing 
three  thousand  three  hundred  and  twenty-two  acres,  embracing  a  laige 
cotton  plantation,  with  the  buildings  and  improvements  thereon, 
together  with  the  work  animals,  cattle,  hogs,  sheep,  farming  utensils, 
etc.,  belonging  to  the  plantation  and  thereto  attached.  A  large  num- 
ber of  slaves  were  included  in  this  purchase,  and  formed  a  very  large 
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component  part  of  the  consideration  or  price  stipulated  to  be  paid  for 
the  whole.  The  written  obligation  entered  into  by  Tatnm  and  Sim- 
mons to  pay  the  price  agreed  upon,  or  rather  the  remainder  of  the 
price  after  deducting  a  cash  payment  of  $50,000,  and  which  was 
$132,000,  is  thus  written: 

"$132,000.  New  Orleans,  February  11,  1857. 

"  We,  the  undersigned,  acknowledge  ourselves  to  be  indebted  jointly 
and  in  solido,  to  Dr.  Benjamin  Ballard  in  the  full  sum  of  one  hundred 
and  thirty-two  thousand  dolLirs  for  value  received ;  one  hundred  and 
six  thousand  dollars  of  which  is  to  bear  interest  at  the  rate  of  eiglit 
per  cent,  per  annum  from  Hiis  date  until  final  payment,  and  the  remain- 
ing twenty-six  thousand  dollars  is  to  bear  the  same  rate  of  interest 
from  and  after  the  first  day  of  March,  eighteen  hundred  and  sixty-one, 
until  final  payment;  which  said  capital  sum  and  interest  we  bind  our- 
selves, jointly  and  in  solido,  to  pay  to  the  said  Benjamin  Ballard,  his 
heirs  or  assigns,  at  the  office  of  Messrs.  Bogart,  Foley  &  Avery,  in  this 
eity,  in  the  manner  following,  to  wit :  The  interest  to  be  paid  annually 
on  the  first  day  of  March,  1859,  and  on  the  same  day  in  each  suceeeding 
year,  together  with  so  much  of  the  capital  as  will  make  up  the  sum  of 
fifteen  thousand  dollars,  except  in  case  of  our  failure  to  make  crops  of 
cotton,  when  the  interest  only  is  \o  be  paid ;  and  we  moreover  bind 
ourselves  to  pay  more  than  the  said  sum  of  fifteen  thousand  dollars  at 
tite  time  of  such  annual  payments,  if  we  are  able  to  do  so,  in  conformity 
with  the  terms  of  an  act  passed  before  Theodore  Guyol,  a  notary  public 

in  New  Orleans,  of  even  date  herewith. 

**E.  P.  Tatum, 
•  "J.  T.  Simmons." 

The  payment  of  this  obligation  was  scdured  by  mortgage  upon  the 
property  sold,  bearing  the  same  date.  In  a  suit  in  the  District  Court 
of  the  United  States,  a  judgment  was  obtained  by  Lewis  Thompson 
against  WiUiam  Ballard  for  a  large  sum,  and  under  execution  issuing 
apon  it  this  obligation  was  seized  and  sold,  and  Thompson  became  the 
pnTchaaer  of  it  lor  $71,134.  Thompson  having  died  since  the  inoeption 
of  this  suit,  his  executors  filed  their  appearance  and  became  plain- 
tiff0.  They  seek  to  enforce  the  mortgage  upon  the  land  to  obtain 
payment  of  the  amount  claimed. 

The  defense  is :  The  prescription  of  five  years  in  bar  of  the  obligation 
sued  on.  The  prescription  of  ten  years  against  plaintifif s  claim  for 
mortgage  and  privilege,  arising  from  failure  to  reinscribe  the  mortgage 
vrithin  ten  years.  The  fiedlure  of  consideration,  to  tiie  extent  of  the 
estimated  value  of  the  slaves,  $116,000.  That  the  payment  of  $50,000 
mode  at  the  time  of  the  transfer,  and  the  payments  subsequently  made 
and  entered  on  the  back  of  the  obligation,  should  be  imputed  to  the 
imyment  of  the  estimated  value  of  the  lands  and  personal  property. 
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Judgment  was  rendered  in  tlio  court  below  for  $27,176  68  on  the 
bond  sued  on,  as  the  balance  due  on  the  estimated  value  of  the  land 
and  personal  property,  with  eight  i)er  cent,  interest  thereon  from  the 
fii-st  of  March,  18GI,  with  recognition  of  mortgage  and  vendor's  privi- 
lege upon  the  land,  and  the  rendition  of  an  order  that  it  be  seized  and 
sold  to  pay  the  amount  of  the  judgment ;  and  that  so  much  of  the 
amount  of  the  bond  as  is  recognized  as  due  and  owing,  be  paid  oat  of 
the  proceeds  of  the  land  mortgaged,  as  having  precedence  over  other 
claims ;  and  that  so  much  as  may  not  be  paid  out  of  such  proceeds  be 
paid,  in  due  course  of  administration,  out  of  proceeds  of  other  effects 
of  the  estate  of  Simmons. 

From  this  judgment  the  defendant  has  appealed. 

The  first  point  made  in  the  defense  is,  that  tlie  obligation  apon  which 
this  action  is  founded  is  a  promissory  note,  and  subject  to  the  pre- 
scription of  five  years. 

One  of  the  marked  characteristics  of  a  promissory  note  is,  that  pay- 
ment  of  a  determinate  sum  of  money  is  promised  to  be  made  at  a  time 
definite  and  fixed.  The  instrument  sued  on  in  this  case,  taken  alone, 
seems  devoid  of  this  feature,  indispensable  in  a  promissory  note.  The 
obligation  is  contracted  on  both  the  potestative  and  the  casual  eondi- 
tion.  The  obligors  arc  to  pay  $15,000,  part  interest  and  part  capital, 
on  the  first  of  March,  of  every  year  in  which  they  may  be  able  to  make 
crops.  Then  the  periods  at  which  the  $15,000  payments  are  to  be 
made  are  clearly  not  absolutely  known.  They  are  as  uncertain  as  the 
crops  from  which  they  arc  to  be  made.  The  obligation,  construed  in 
connection  with  au  instrument  specially  referred  to  in  the  obligation 
itself,  seems  to  render  the  terms  at  which  payments  are  to  be  made 
still  more  indefinite  and  contingent.  We  can  only  consider  the  instm- 
ment  sued  on  as  evidencing  a  contract  giving  rise  to  a  personal  action 
within  the  contemplation  of  article  3508,  of  the  Civil  Code,  and  subject 
to  the  prescription  of  ten  years.  This  view  of  the  character  of  the 
instrument  disposes  of  the  question  of  prescription.  It  is  shown  by 
the  letter  of  Simmons  to  Lewis  Thompson,  under  date  of  twentieth 
November,  1866,  that  he  acknowledged  his  indebtedness  on  what  he 
calls  *Mhe  bond  which  Dr.  Ballard  held  against  him."  This  inter* 
nipted  prescription  which  had  not  then  accrued. 

The  extinction  of  the  mortgage,  through  failure  to  reinsoribe  within 
ten  yea«8)  is  contended  for  on  the  ground  that  no  legal  reinsoription 
was  made  within  the  period  required.  It  seems  the  reinscription  wss 
made,  from  the  inscription  of  the  act  as  it  stood  on  the  book  of  mort- 
(rages.  This,  defendant  holds,  is  not  a  fulfillment  of  the  law  whtdi 
requires  that  the  inscription  shall  be  made  by  recording  a  duly  certified 
copy  of  the  original,  C.  C.  3330;  and  that  the  reinscription  must  be 
made  in  the  same  manner  that  the  inscription  or  first  recording  was 
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made,  C.  C.  3333.  The  act  reinscribed,  it  is  held,  is  the  copy  of  a 
copy  of  a  copy;  that  it  was  not  reinscribed  from  an  "  authentic  copy 
of  the  act,"  and  that  these  requirements  of  the  Code  are  siricH  jwris 
and  imperative. 

If  the  rigid  adherence  to  the  letter  of  the  law  insisted  upon  were  to 
govern,  the  inscription  or  reinscription  of  a  mortgage  from  the  original 
act  itself,  would  be  null  and  void,  because  article  3333  directs  that  the 
inscription  shall  be  made  from  an  authentic  copy.  The  law  makes  the 
oopy  of  a  copy  suffice  for  notice  to  the  world,  the  only  object  aimed  at 
in  recor  Jing  mortgages.  If  the  copy  of  a  copy,  or  the  act  in  its  third 
phase,  is  sufficient  for  notice,  why  may  it  not  be  equally  so  in  its 
quartern  or  fourth  phase  f  But  things  which  are  equal  to  the  same  are 
equal  to  one  another.  When,  therefore,  the  act,  as  reinscribed  from 
the  book,  is  a  perfect  reproduction  of  the  inscription  as  made  from  the 
authentic  copy,  it  has  the  same  effect  that  the  inscription  has,  because 
it  is  equally  identical  with  the  authentic  copy.  It  is  shown  in  this 
case  that  the  reinscribed  act  is  an  exact  reproduction  of  the  first  in- 
scription.   This,  we  think,  sufficient. 

The  next  ground  of  defense,  the  failure  of  consideration  to  the  ex- 
tent of  the  estimated  value  of  the  slaves,  is  well  taken,  and  a  reduction 
oi  the  debt  has  been  made  accordingly.  Our  attention  has  been  called 
by  the  plaintifiTs  counsel,  to  an  error  of  calculation  in  the  making  up 
of  the  judgment  in  the  court  below,  and  asks  that  the  correction  be 
made.  Taking  the  evidence  introduced,  showing  the  relative  value  of 
the  land,  slaves  and  personal  property  embraced  in  the  sale  ftom  Bal- 
lard to  Tatum  and  Simmons,  together  with  the  data  furnished  in  the 
record,  we  arrive  at  the  conclusion  that  the  sum  of  $71,427  is  the 
deduction  to  be  made  as  the  part  of  the  $111,634,  representing  the 
remaining  balance  of  the  price  stipulated  for  the  slave  property.  This 
deduction  being  made,  there  remains  $40,207  due  on  the  first  of  March, 
A.  D.  1861,  for  the  land  and  personal  property.  For  this  sum  and 
interest,  as  stipulated,  the  plaintiff  is  entitled  to  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  amended  so  as  to  award  judgment,  which  is 
hereby  decreed  in  fetvor  of  the  plaintiff  for  the  sum  of  forty  thousand 
two  hundred  and  seven  dollars,  with  interest  thereon  at  the  rate  of 
eight  per  cent,  per  annum,  from  the  first  day  of  March,  A.  D.  1861, 
until  paid.  And  it  is  further  ordered,  that  in  all  other  resects  the 
judgment  of  the  lower  court  be  affirmed  with  costs. 

Chief  Justice  Ludeling  recused. 

Behearing  refused. 
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No.  152. — ^The  State  op  Louisiana  t?.  Jake  Kino. 

Tlie  Monse 3  wmb  conviAted  of  the  crime  of  mnrder,  and  dnlj aentenced.  Tfaroagh  hte  eouaid, 
throe  bills  of  ezoeptloo,  were  taken  to  the  refusal  of  the  Judge  to  charge  the  Jury  as  le- 
ques  ed. 

I.— The  oourt  was  requested  to  charge  the  Jury  "that  where  all  the  circnmstinoat  of  the 
killing  are  ahown,  it  devolves  on  the  State  to  show  that  the  killing  waa  ma  Jciooi,  to  make 
It  murder."  Held— That  this  charge  was  well  calculated  to  mislead  the  Jury  bj  Its  Tagoe- 
nes4,  and  was  properly  refused. 

II.-~<*That  if  the  Ufe  of  accused  was  not  in  danger,  but  he  had  a  reasonable  gxoaad  d 
beUeving  that  it  was,  at  the  time  of  the  killing,  he  had  a  right  to  klU  the  deceased ."  HeU- 
That  this  request,  standing  alone,  as  it  dees  in  the  reo3rd.  is  erroneous  as  a  legal  propoii- 
tlon.  That  there  are  many  instanoea  in  which  a  man  may  reasonably  belleTe  his  owa  lift 
in  danger,  without  thereby  acquiring  the  right  to  take  the  life  of  aome  one  else.  The 
charge  was  properly  refused. 

III.~"That  if  the  accused  had  a  reasonable  ground  to  believe  from  appeanaoea.  that  hit  lift 
was  then  and  there  in  danger,  and  killed  the  deceased  to  save  his  own  life,  he  was  Jnstiflad. 
although  not  attacked."  Held— That  the  right  of  self-defense,  in  America,  is  safBci«DtIy 
extended  without  giving  it  such  a  latitude  as  is  implied  in  this  request;  and  the  Jvdgedid 
not  eir  in  refhsing  the  ohazge. 

APPEAL  from  the  District  Court,  parish  of  Caddo.  Xwtwe,  J. 
James  8,  Ashtany  District  Attorney,  for  the  State.  J.  H,  Eilpai' 
rick  J  for  defendant  and  appellant. 

Howe,  J.  The  accused  in  this  case  was  convicted  of  the  erime  of 
murder,  and  duly  sentenced,  and  has  appealed. 

Our  attention  is  directed  to  three  bills  of  exceptions  to  the  refoaal  of 
the  district  judge  to  charge  the  jury,  as  requested  by  counsel  for 
the  defense. 

First — The  court  was  asked  to  charge  the  jury  '*  that  where  all  tiie 
circumstances  of  the  killing  are  shown,  it  devolves  on  the  State  to 
show  that  the  killing  was  malicious,  to  make  it  murder.'' 

The  court  did  not  err  in  refusing  this  charge.  It  is  not  neeesitrily 
correct  as  a  legal  proposition',  and  is  well  calculated  to  mislead  a  Joiy 
by  its  vagueness.  Where  all  the  circumstances  of  a  homicido  are 
shown,  the  presumption  of  malice  is  often  establi Aed,  and  the  bordoD 
imposed  on  the  accused  of  showing  an  alleviation,  an  excuse,  or  a 
justification.    Russell  on  Crimes,  vol.  1,  p.  483. 

/9eeon<2-— The  court  refused  to  charge  ^'that  if  defendant's  Ills  wu 
not  in  danger,  but  prisoner  had  a  reasonable  ground  of  believhig  tbit 
it  was  in  danger  at  the  time  of  the  killing,  he  had  a  right  to  kill  tiie 
deceased." 

The  court  did  not  err  in  this  reftisal.  We  know  nothing  of  the  ftets 
of  the  case,  but  must  consider  the  requested  instruction,  standiig 
alone  as  it  does  in  the  record,  as  an  abstract  proposition ;  and,  is 
such,  it  is  evidently  erroneous.  There  are  many  instanees  in  irhaefa  ft 
man  may  reasonably  believe  his  own  life  to  be  in  danger,  intfMmt 
thereby  acquiring  the  right  to  take  the  life  of  some  one  else. 

Third— Th%  court  refused  to  charge  *'  that  if  the  defendant  had  a 
reasonable  ground  to  believe,  from  appearances,  that  his  life  was  then 
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and  there  in  danger,  and  killed  the  deceased  to  save  his  own  life,  he  is 
justified,  although  he  was  not  then  attacked  :^'  and,  in  this  refusal,  the 
court  did  not  err.  The  right  of  self-deiense  has  been  sufficiently 
extended  in  America,  without  giving  it  such  a  latitude  as  is  implied  in 
this  request.  Indeed,  literally  construed,  the  doctrine  contended  for 
by  counsel  would  justify  a  burglar  in  killing  the  householder  who  was 
prepared  by  force  to  defend  his  property.  But  giving  the  request  its 
most  liberal  construction,  it  is  still  an  incorrect  statement  of  the  law. 
It  is  well  settled  that,  to  excuse  a  homicide  by  a  plea  of  self-defense, 
the  apprehensions  of  the  accused  must  have  been  excited  by  an  actual 
assault.  5  An.  490;  14  An.  827. 
Judgment  affirmed. 


No.  167. — ^The  State  op  Louisiana  v.  Nelson  Coleman,  aVrna  Nelson, 

aliaa  McMillan. 

In  thi*  ease  the  aooosed  wm  indicted  for  the  cilme  of  barglMj.  On  trial,  his  connMl  requested 
tho  judge  a  ^110  to  charge  the  Jury : 

I.— The*  the  eitoomstaaces  necessary  to  convict  most  be  as  strong  as  the  testimony  of  one 
witness,  who  swears  posltiTely  that  the  accused  did  commit  the  offense  charged.  Held— 
That  the  Judge  did  not  err  in  refusing  this  charge;  that  the  law  furnishes  no  such  rule  for 
estimai  ng  ttie  weight  of  oireumstantiai  evidence  as  that  sugsested  in  this  request. 

n.— That,  if  the  Jury  find  that  the  accused  was  in  the  employ  of  the  witness,  as  a  clerk  or  a 
porter,  at  the  time  of  the  alleged  commission  of  the  crime,  the  ftnA  of  his  being  found  In 
the  store  of  witnert  is  not  presumptiTe  evldenoe  that  the  accused  entered  with  felonious 
intent  Held— Tiiat  the  court  did  not  err  in  refusing  this  charge;  that  the  bill  of  excep< 
tlooa  only  showed  the  refusal  of  the  judge  to  charge  the  Jury  as  to  this  particular  fact, 
without  disclosing  the  circumstances  under  whioh  the  accused  was  found  in  the  store,  and 
wa»  therefore  properly  sef used. 

APPEAL  ftom  the  District  Court,  parish  of  Caddo.  LevUee,  J. 
Jame$  8.  Ashion,  District  Attorney,  for  the  State.  A,  Boatman 
and  J.  H.  Kilpairickj  for  defendant  and  appellant. 

Howe,  J.  The  defendant  was  indicted  for  burglary  and  larceny^ 
and,  having  been  found  guilty  of  burglary,  and  sentenced  to  imprison- 
oMBt  at  hard  labor,  has  appealed. 

We  are  re<|ttired  to  pass  upon  two  bills  of  exceptions,  reserved  on 
the  trial: 

L^-The  accused,  through  his  counsel,  requestea  tne  court  to  cnarge 
the  jury  that  '*tho  circumstances  necessary  to  convict  in  this  case 
must  be  as  strong  as  the  testimony  of  one  witness,  who  swears  posi- 
tively that  the  prisoner  did  commit  the  offense,  which  is  the  lowest 
degree  of  evidence  upon  which  a  party  can  be  convicted  of  crime, 
which  charge  the  court  refused,  for  the  reason  that  the  court  had 
cbaiged  the  jury  in  extenso  as  to  the  requirements  to  authorize  a  con- 
victioB,  and  especially  that,  in  the  absence  of  positive  evidence,  they 
were  authorized  to  convict  upon  circumstantial  evidence,  provided  the 
circumstances  established  were  of  such  character  and  force  as  to  satisfy 
their  minds  of  the  guilt  of  the  prisoner  beyond  a  reasonable  doubt.''  ' 
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We  do  not  tbink  the  court  erred.  We  are  not  aware  of  any  sacb 
rule  for  estimating  the  weight  of  circumstantial  evidence  as  that  sag  - 
gested  in  this  request. 

II. — The  court  refused  to  charge  ''that,  if  the  jury  ^dtliattiie 
accused  was  in  the  employ  of  Bowers,  the  witness,  as  a  clerk  or  a 
porter,  at  the  time  of  the  alleged  commission  of  the  crime,  the  fact  oi 
his  being  found  in  the  store  of  Bowers  is  not  presumptive  evidence 
that  the  accused  entered  with  a  felonious  intent." 

We  do  not  think  the  court  erred  in  this  refusal.  In  criminal  caaea 
the  evidence  which  was  adduced  before  the  jury  is  not  before  ns.  The 
bill  of  exceptions  throws  no  light  upon  the  circumstances  under  which 
the  instruction  was  requested.  While,  therefore,  it  may  be  correct,  as 
an  abstract  proposition,  we  are  unable  to  say  that  it  was  pertinent  in 
any  way  to  the  facts  which  had  been  elicited  by  the  testimony.  If  the 
bill  of  exceptions  informed  us  what  evidence  had  been  offered  respect- 
ing the  terms  of  the  employment  of  the  accused,  and  his  right  of  access 
to  the  store,  and  the  request  to  charge  had  been  directed  to  the  circum- 
stance of  his  being  found  in  the  store  in  the  night  time,  we  might  be 
able  to  perceive  the  necessity  of  the  instruction.  Bat,  in  its  pzeaent 
form,  it  seems  to  have  been  properly  refused  ] 

Judgment  affirmed. 


No.  113.— Succession  op  Bitzer.—- Opposition  of  William  M.  Wash- 
burn,  Tutor,  to  Account. 

If  tbe  record  of  the  court  below  bM  been  destroyed  after  appeal  is  taken,  and  the  parll«>a  Bad* 
a  statement  of  ftets,  and  an  agreement  as  to  the  changes  to  be  made  in  Iha  Jndg;menty  ttw 
Supreme  Court  will  so  amend  the  Judj^ment  as  to  make  it  conform  to  the  agreement. 

APPEAL  from  the  Parish  Court  of  Morehouse.  Busseyj  Parish  Jad^e. 
O.  H,  Morrison,  executor,  pro  se,    John  Eay,  for  opponent. 

Howe,  J.  This  case  comes  before  ns  upon  a  statement  of  facts  and 
agreement  of  parties,  rendered  necessary  by  the  destruction  of  the 
records  of  the  court  below.  The  only  question  is  of  the  amount  to 
which  the  minor  is  entitled  as  her  pro  rata  share  of  the  fund  held  for 
distribution  by  the  administrator.  It  is  conceded  by  the  counsel  ihtA 
the  judgment  should  be  amended  so  as  to  allow  as  such  pro  rata  the 
sum  of  $2700. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
so  as  to  decree  to  William  M.  Washburn,  the  tutor  of  the  minor,  Ida 
Bitzer,  the  sum  of  two  thousand  seven  hundred  dollars,  as  the  pro  rata 
share  of  the  said  minor  in  the  fund  held  for  distribution  herein  ;  that 
in  all  other  respects  the  said  judgment  be  affirmed,  and  that  the 
administrator,  Charles  H.  Morrison,  pay  the  costs  of  this  appeal. 
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No.  92.— M.  J.  Miller  v.  J.  H.  Wisner,  Sheriff,  etal.  a  ^ 
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A  prominory  cote  givon  by  a  mArrled  woman,  with  mortgage  on  her  paraphernal  property  to       22     407 

■ecnre  it»  execnted  imder  the  anthorizatioQ  of  the  distriot  judge,  according  to  the  act  of      128     243 

1855,  may  be  enforced  against  the  wife,  in  the  handa  of  a  third  holder,  without  showing      

that  it  inured  to  her  advantage  or  benefit 
The  holder  of  negotiable  paper,  indoraed  in  blank,  la  preaumed  to  have  acquired  it  bona  Jtde 

beiore  maturitgi^  and  the  burden  of  showing  the  contrary  Mis  on  the  party  raising  the 

question  of  ownership. 
The  fact  that  the  party  accepting  an  act  of  mortgage  has  no  interest  therein  docs  not  affect  the 

Talidlty  of  the  mortgage.    21  An.  3. 
"WMtton  documents,  under  private  algnatmre,  are  inadmistlble  in  evidence  until  the  signature 

is  proved. 

APPEAL  from  the  Fourteenth  District  Court,  parish  of  Ouachita..^ 
Cratc/ordf  J.     Siubbs  ds  Cobb,  for  plaintiff  and  appellant.     Gar- 
reii  <&  Oarreit,  for  defendants  and  appellees. 

Wylt,  J.  The  plaintiff,  a  married  woman,  has  appealed  from  a 
judgment  dissolving  the  injunction  sued  out  by  her  against  the  execu- 
tory proceedings  of  the  defendants,  Boyd  &  Martin,  on  a  mortgage 
note  executed  by  her  on  the  fourteenth  February,  J  867. 

She  objects  to  the  enforcement  of  the  mortgage  on  Tarious  grounds,, 
the  most  serious  of  which  we  will  notice. 

The  note,  drawn  to  her  own  order  and  indorsed  in  blank,  together 
with  the  mortgage  on  her  paraphernal  property  was  executed  under  the 
authorization  of  the  district  judge,  according  to  the  act  of  1855,  ^' An 
Act  to  enable  married  women  to  contract  debts  and  bind  their  para- 
phemal  or  dotal  property." 

The  holders  of  the  debt  thus  contracted,  in  order  to  recover,  are  not 
bound  to  prove  that  the  consideration  thereof  inured  to  the  benefit 
of  the  maker,  a  married  woman. 

In  City  National  Bank  t;.  Eliza  E.  Barrow  and  Husband,  A.  Mil- 
tenberger,  intervenor,  21  An.  396,  where  the  intervenor  objected  that 
the  mortgage,  although  inuring  to  the  wife's  benefit,  was  not  valid,, 
because  not  made  under  the  act  of  1855,  this  court  remarked  :  '^  As  to 
the  law  of  1855,  invoked  by  the  intervenors,  it  will  be  observed  that 
its  object  is  explained  in  its  title,  which  declares  it  to  be  '  An  Act  to 
enable  married  women  to  contract  debts  and  bind  their  paraphernal, 
or  dotal  property.'  Its  effect  is  to  dispense  the  creditor,  by  an 
observance  of  its  formalities,  from  the  obligation,  which  would  other- 
wise exist,  *  *  *  to  prove  that  the  money  advanced  by  him  was 
actually  applied  for  the  benefit  of  the  wife." 

As  to  the  allegation  that  Boyd  &  Martin  are  not  tne  owners  of  tbe 
note — that  it  belongs  to  the  plaintiff— we  will  observe  there  is  no  proof 
in  support  of  it,  the  burden  of  proof  being  on  plaintiff.  21  An.  71M, 
The  holders  of  negotiable  paper  indorsed  in  blank  are  presumed  to- 
have  acquired  it  before  maturity  and  to  be  the  bana  fide  owners 
thereof.  If  the  maker  had  proved  a  want  of  consideration,  which  she 
has  not  done,  the  transferrees,  in  order  to  recover,  would  be  boiind  to 
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prove  they  gave  a  valuable  consideration.  Union  Bank  v,  Ryan,  21 
An.  552;  Bayley  on  Bills,  492  to  495;  9  An.  20,  22. 

That  the  debt  was  not  contracted  till  several  months  after  it  had 
been  authorized  by  the  judge,  is  of  no  consequence.  The  holders  ol 
the  paper  are  presumed  to  have  acquired  it  bona  fide  in  due  course  of 
trade ;  the  formalities  required  by  act  of  1855  having  been  observed, 
they  are  protected  by  the  law  the  same  as  if  the  evidence  of  the  debt 
had  been  given  by  a  femme  sole. 

The  bill  of  exceptions  to  which  our  attention  has  been  called  was 
not  well  taken ;  the  district  judge  properly  rejected  the  documents 
under  private  signature,  on  the  ground  that  the  signatures  were  not 
proved  when  they  were  offered  in  evidence. 

That  the  party  accepting  the  mortgage  had  no  interest  therein  did 
not  invalidate  it.    21  An.  3. 

There  is  nothing  apparent  on  the  face  of  the  proceedings  or  tbe 
evidence  showing  that  the  plaintiff  is  entitled  to  the  equitable  remedy 
•of  injunction.  On  the  contrary,  from  her  own  letters,  in  the  record, 
it  appears  she  has  but  little  reason  to  appeal  to  equity. 

We  will  not  however  increase  the  damages  allewed  by  the  district 
judge. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affimed, 
■with  costs. 


No.  84.— N.  NoRRis  V.  G.  W.  Warbbk. 


im    A^      If  thetppealitUkenliiopeiicotirtiiiftoMewlieretbeJn<lgea7«olireqiilrfdtoflx11i« 

104    era  of  the  bond,  the  order  fixing  the  amount  of  tecarlty  m«st  be  entered  on  the  minvlei  ef 

"^■■■"~  the  oonrt  with  the  order  granting  the  appeal.    C.  P.  673,  5T4. 

APPEAL  from  the  Eleventh  District  Court,  jiarish  of  Claiborne. 
J.  8.  Young  (attorney  at  law),  Special  Judge,  vice  Egan,  J.,  recused. 
Gray  <&  Blaokmany  for  plaintiff  and  appellant.  c7.  D.  Waikkk^^  for 
defendant  and  appellee. 

Wtly,  J.  A  motion  is  made  to  dismiss  this  appeal,  because  there 
was  no  order  of  appeal  granted  by  the  court  below. 

It  appears  from  the  record  that  the  following  entry  was  made  on  the 
minutes  of  the  court,  viz: 

''Plaintiff's  motion  of  appeal  filed,  and  defendant's  counsel  takes 
cognizance,  and  appeal  bond  fixed  at  two  hundred  and  fifty  dollars.*' 

This  is  not  a  sufficient  compliance  with  article  574  C.  P.,  and  also  573 
C.  P.,  and  the  amendment  thereof,  which  requires  that ''  the  judge  shall 
fix  the  amount  of  security,  and  cause  the  same,  with  the  order  grant- 
ing the  appeal,  to  be  entered  on  the  minutes  of  the  court."      •      •     • 

The  entry  that  the  motion  for  appeal  was  filed,  does  not  show  that 
it  was  granted.    Moore  v.  Simms,  21  An.  649. 

Let  this  appeal  be  dismissed,  at  the  cost  of  appellant. 
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No.  86.— W.  C.  Busn  v.  J.  R.  Head,  Parish  Judge,  et  aL 

If  the  aLttrletJudgehM  not  original  jarisdietion*  and  it  ia  not  nec^aaarj  to  aid  Um  in  the 
exerciae  of  his  appellate  Jarladiction,  he  can  not  laane  the  wr.t  of  prohibition  against  the 
parish  Judge,  restraining  him  from  proceeding  further  in  the  cause. 

APPEAL  from  the  Eleventh  District  Court,  parish  of  Bienville. 
J.  B.  Head,  Parish  Judge,  respondent.  J.  C.  Egan  and  Benja- 
man  "^  ^^rcc.  ^ov  relators.  L.  B.  Waikins,  for  defendant  and  appel- 
lant. 

LuDEUNO,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  district 
court  perpetuating  a  writ  of  prohibition,  issued  to  prevent  the  judge 
of  the  parish  court  from  proceeding  with  the  trial  of  a  cause  involving 
four  hundred  and  eighty  dollars,  and  the  accrued  interest,  amounting 
to  about  three  hundred  and  forty  dollars. 

The  district  judge  was  without  jurisdiction  to  issue  the  writ  in  such 
a  case.  It  was  not  necessary  to  aid  him  in  the  exercise  of  his  appel- 
late jurisdiction,  and  he  had  not  original  jurisdiction  in  the  case. 

The  judgment  of  the  district  judge  is  a  nullity.  It  is  therefore 
ordered  that  the  judgment  appealed  from  be  avoided,  and  that  the 
plaintiff  and  appellee  pay  costs  of  both  courts. 


No.  165.~James  B.  Christian  v.  M.  Baer. 

A  oontraet  of  tale  of  a  lot  ol  tobacco,  the  price  of  which  is  fixed  at  a  certain  rate  piyaUa  in 
Confederate  trea^urj  notes,  oun  not  be  Judicially  enforced.  Coustitution,  Art  1^7.  Kor 
can  the  plaintiff,  if  he  deolares  on  such  a  contract,  be  permlttad  in  the  aame  action,  to 
reoorer  on  a  qtumtum  wuruit,  on  showing  tha  Tilne  of  the  tobao  jo  in  lawfhl  currency,  f 

APPEAL  from  Tenth  District  Court,  parish  of  Caddo.     WeemSj  J. 
T.  T.tkA.  B.  Landf  for  plaintiff  and  appellant.    Looney  ds  Welhy 
for  defendant  and  appellee. 

Wyly,  J.  The  plaintiff  alleges  that  the  defendant  owes  him  $68,412 
lawful  money,  for  this :  In  November,  1864,  in  Bolivar  county,  Missis- 
sippi, at  the  ^'  request  of  tlie  defendant,  Baer,  through  his  agent,  S. 
Levy,  Jr.,  he  bargained,  sold,  and  delivered  to  him,  said  Baer,  fifty- 
six  boxes  of  tobacco,  weighing,  net,  five  thousand  seven  hundred  and 
one  pounds,  at  the  price  of  twelve  dollars  per  pound,  making  said  sum 
of  sixty-eight  thousand  four  hundred  and  twelve  dollars."  •  «  • 
He  also  avers  that,  although  said  Baer  received  and  sold  said  tobacco 
at  a  large  advance,  yet  he  refuses  to  pay  him  *'  said  debts,  contrary  to 
law  and  the  obligations  of  said  ccmtract."  He  also  claimed  six  per 
cent,  interest,  inasmuch  as  said  contract  was  made  in  the  State  of 
Mississippt.  Ho  prayed  ior  judgment  for  said  sum.  with  six  oer  cent, 
per  annum  interest  and  costs  and  general  relief. 

The  defendant  denied  generally  the  allegations  of  the  plaintiff 
specially  denied  the  agency  of  Levy,  or  *'  that  he  had  any  authority  to 
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bind  tlie  defendant  in  the  obligation  sued  on,"  and  lie  averred  that  the 
said  obligation  was  contrary  to  law,  tho  contract  being  contrary  to 
^'the  policy  of  the  United  States  and  contra  honos  moreSj  both  aa  to 
prohibition  by  law,  and  tho  consideration." 

There  was  judgment  in  favor  of  the  detendaut  and  tho  plaintiff 
appealed. 

It  appears  from  the  evidence  that  tho  tooacco  was  boagbt,  as  aueged, 
by  the  plaintiff,  and  that  S.  Levy,  in  evidence  of  the  price,  gave  the 
plaintiff  his  two  sight  drafts  on  the  defendant,  payable  *'  in  Confed- 
erate treasury  notes,  of  the  new  issue,  for  tobacco  purchased  of  him 
for  you."  These  drafts  the  defendant  did  not  accept,  although  he 
received  the  tobacco  and  sold  it.  There  is  ample  evidence  of  ratifica- 
tion of  the  agency,  of  Levy,  by  the  defendant  in  this  transaction;  and 
it  is  also  shown  that  Levy  had  verbal  authority  from  the  defendant  to 
purchase.  But  as  the  sale  was  for  "  Confederate  money,  of  the  new 
issue,"  it  can  not  be  enforced  by  the  courts  of  this  State.  Art.  127. 
Constitution 

The  plaintiff,  however,  insists  that  as  the  defendant  denied  the 
agency  of  Levy,  and  repudiated  his  act,  he  should  be  adjudged  to  pay 
him  the  value  of  tho  tobacco,  Avhich,  ho  says,  is  proved  to  have  been 
worth,  at  the  time,  one  dollar  per  pound,  or  $5701. 

To  this  we  reply,  that  having  declared  upon  a  contract,  reprobated, 
by  law,  the  plaintiff  will  not  be  permitted  to  recover  on  a  quantum 
meruit;  while  demanding  the  fruits  of  an  immoral  contract,  they  wiD 
not  be  heard  claiming  equity  from  tlieir  debtor. 

Whether  Baers  formally  accepted  tho  drafts  or  not,  but  for  immor- 
ality of  the  contract,  he  would  have  been  liable,  having  ratified  the 
acts  of  his  agent.  Levy. 

Judgment  affirmed. 

Rehearing  refused. 


Ao.  160. — State  of  Louisiana  v.  C.  A.  Gart. 

In  ft  crimiiiftl  caae  no  appeal  Ilea,  nnleaa  the  accuaed  haa  been  aenteneed  to  the  pnnlahaiCBt  of 
deatu,  or  impriaonment  at  hard  labor,  or  a  fine  exooediog  three  hundred  dollara.  Is  aolQaBj 
imposed.    Gonatitatioo,  article  74. 

APPEAL  from  the  District   Court,  parish  of  Caddo.    Leviseef  J* 
James  8.  Aahtoiht  District  Attorney,  for  the  State.    Loone^^  Hiekt 
i&Kilpatrick,  for  defendant  and  appellant 

Howe,  J.  The  accused  in  this  case  has  appealed  from  an  order 
granting  to  the  State  a  rehearing  of  a  motion  to  discharge.  He  has 
never  been  sentenced.  No  appeal  lies  to  this  court,  in  a  criminal  case, 
unless  a  sentence  of  a  certain  magnitude  has  been  imposed.  Constitn* 
tion,  article  74. 
Appeal  dismissed 
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No.  134. — Gr.  W.  Bancker  &  Co.  v.  M.  Marti  and  Walters  &  Elder. 

Wli«re  the  original  answer  of  the  defendants  admits  that  there  was  a  sale  and  transfer  of  the 
goods  from  the  plaintifb  to  defendants,  and  the  question  at  issue  between  the  parties  is, 
was  the  transfer  legitimate,  as  alleged  by  plaintiffs,  or  firaudulent,  as  alleged  by  defend- 
ants, an  amended  answer  alleging  that  there  was  no  sale,  will  not  be  permitted  aftar  the 
canse  is  fixed  for  trial.  Snch  amendment  being  calculated  to  change  the  issue  raised  by 
the  original  answer. 

If  the  Yerdict  of  the  Jury  is  not  responsive  to  the  pleading)  and  the  eytdense  to  the  record 
the  cause  will  be  remanded  with  mstructions  to  try  the  issues  raised  by  the  plcsdings. 

APPEAL  from  the  Tenth  District  Conrt,  parish  of  Caddo.    Levisee,  J. 
Duncan  dt  Moncure,  for  plaintiffs  and  appellants.    Land  i&  Taylor 
and  Egan,  Williamson  db  Wise,  for  defendants  and  appellees. 

This  case  was  tried  by  a  jury  in  the  court  below 

Wylt,  J.  This  case  was  before  this  court  at  Natchitoches  in  August, 
1869,  and  was  remanded  as  to  Walters  &  Elder,  because  that  part  of  the 
verdict  of  the  jury  which  said  there  was  no  sale  to  the  firm  of  Walters 
&  Elder  by  Marti  contradicted  the  answer  of  said  firm  which  admitted 
there  was  a  sale.  It  was  remanded  that  the  character  of  the  sale 
might  be  determined,  that  it  might  be  ascertained  whether  the 
transfer  was  legitimate,  as  alleged  by  Walters  &  Elder,  or  whether 
fraudulent,  as  allenred  by  the  plaintiffs,  the  creditors  of  Marti.  21 
An.  587. 

The  plaintiffs  have  now  appealed  from  a  judgment  on  a  verdict  in 
fovor  of  the  defendants;  Waltevs  &  Elder,  based  on  almost  the  same 
evidence  that  was  introduced  at  the  first  trial. 

Our  attention  is  directed  to  a  bill  of  exceptions  taken  by  the  plain- 
tiffs to  the  ruling  of  the  court  in  allowing  the  defendants,  Walters  & 
Elder,  to  file  the  following  amendments  to  their  original  answer,  after 
the  cause  had  been  remanded  for  a  new  trial,  to  wit :  '^  Now  come  the 
defendants,  Walters  &  Elder,  a  commercial  firm,  and  beg  leave  of  the 
court  to  amend  their  original  answer  filed  in  this  case,  and  allege  that 
the  purchases  of  goods  by  the  said  firm  of  Walters  &  Elder  from  Marti, 
or  Marti  &  Bradley,  mentioned  in  their  answer  heretofore  filed,  have 
no  connection  or  relation  whatever  to  the  sale  of  the  goods  in  dispute 
and  controversy  in  this  case ;  and  aver  that  neither  the  sale  of  the 
goods  in  dispute  in  this  cause,  nor  any  part  of  them,  was  ever  made 
by  Marti  to  the  said  firm  of  Walters  &  Elder;  and  further  aver  that 
the  firm  of  Walters  &  Elder  purchased  said  goods  in  good  faith  from 
the  vendee  of  the  said  Marti,  and  that  the  creditors  of  Marti,  or 
Marti  &  Bradley  have  no  ris^ht  of  action  against  said  firm  of  Wal- 
ters &  Elder." 

The  court  admitted  this  amendment,  being  of  opinion  that  it  was 
not  contradictory  of  the  original  answer,  but  served  to  explain  its 
meaning.    We  think  the  averment  *' that  neither  the  sale  of  Hxe  goods 
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in  diapute  in  tbis  canse,  nor  any  part  of  tiiem,  was  ever  made  by 
Marti  to  said  Walters  &  Elder/'  is  a  plain  contradiction  of  tb€ 
original  answer  which  expressly  admitted  the  sale,  bat  averred  that 
it  was  a  legitimate  and  ordinary  transfer. 

We  think  the  jadge  erred  in  permitting  the  amendment  to  be  made, 
the  sole  issue  for  the  jary  to  determine  being  as  to  the  character  of 
the  8&le  which  Walters  &  Elder  admitted  was  made  to  them  by  Marti. 
The  bill  of  exceptions  was  well  taken.  An  examination  of  the  record 
satisfies  ns  that  the  verdict  of  the  jury  in  favor  of  Walters  &  Elder  is 
not  sustained  by  the  evidence.  We  think  that  justice  requires  tlie 
cause  to  be  remanded  in  order  that  it  may  be  determined  whether  the 
sale  from  Marti  to  Walters  &  Elder  was  fi*audulent,  as  alleged  by  the 
plaintiffs. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below  be 
avoided  and  annulled,  and  that  this  cause  be  remanded  for  new  trial 
according  to  law,  on  the  issue,  was  the  sale  from  Marti  to  Walters  & 
Elder  a  fraudulent  one,  and  should  the  plaintiffs  recover  against  them, 
as  prayed  for  in  their  petition.  It  is  further  ordered  that  the  appeUees 
pay  costs  of  this  appeal. 


No.  101.— Bank  of  Neav  Orleans  v.  James  M.  Frantok. 

Piyment  of  ft  note  glrea  in  Ikvor  of  m  asent,  and  ditaonntea  Iqr  a  bankte  Conlbdente  notoa, 
and  the  prooeediUi«Mof  handed  oyer  to  the  maker  of  the  note,  can  not  be  enftireed.  Otm- 
atitatlon,  article  127.  The  fiact  that  the  agent  or  fkctor  of  the  maker  of  the  note^  who 
negotiated  It  with  the  bank,  sent  a  amali  amount  of  groceriee  to  the  miker  of  tbm  Bodik 
which  he  had  pUTohaeed  with  a  part  of  the  proceedip  with  the  balanoe  in  Confederate  nnf  ea. 
will  not  enable  the  bank  to  recoyer  the  amount  of  the  nippliev  so  forniahed,  they  farmtng 
no  part  of  the  consideration  fbr  which  the  bank  diaoonnted  and  became  the  owner  aC  the 
note. 

The  rale  that  couria  will  not  enforce  an  obligation  with  an  unlawful  caueo,  i«  not  affected  bj 
any  conflrmatiye  acta  of  the  debtor.  Therefore,  a  recognition  or  aofcnowledgBcst  byfbe 
debtor,  doea  not  f^ee  it  from  the  taint  which  the  law  has  placed  upon  it 

APPEAL  from  the  District  Court,  parish  of  Ouachita.  Bay,  J.  J. 
ijt  S,  D.  McEnery,  for  plaintiff  and  appellant.  John  Say,  for  de- 
fendant and  appellee. 

Howe,  J.  The  note  sued  upon  in  this  case  was  made  by  the  deftod- 
ant  to  the  order  of  his  agent  and  factor,  Bres ;  and,  at  the  request  of 
the  latter,  discounted  by  the  plaintiff.  The  bank  paid  to  Bres  the 
proceeds  in  Confederate  notes,  and  Bres  received  the  some  for  tiie 
defendant.  He  then  sent  the  defendant  eighty  doUars  and  forty  oents 
of  the  amount  in  plantation  supplies,  and  the  balance,  by  cheek,  in 
Confederate  notes. 

There  was  judoment  in  the  court  below  for  aeienuant,  and  plnlittiH 
has  appealed. 

We  see  no  error  in  the  judgment.  The  cause  or  ooDsideratioa  of  the 
obligationi  as  between  the  defendant  and  plaintiff,  was  the  payment  by 
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the  latter  of  Confederate  notes;  and  not,  aa  tko  plaintiff  has  urged  in 
argament,  the  furnisbinir  of  suonlies.  The  nlaintiff  furnished  no 
supplies. 

Nor  can  the  plaintiff  recover,  as  claimed  by  its  counsel,  the  sum  of 
eighty  dollars  and  forty  cents,  the  amount  of  supplies  purchased  by 
Bres,  for  defendant,  with  the  proceeds  of  the  discount.  These  supplies 
were  neither  furnished  by  the  bank  nor  by  Bres.  They  were  purchased 
by  Bres,  as  agent  for  defendant,  out  of  funds  procured  by  discount  from 
the  bank,  and  they  therefore  formed  no  part  of  the  cause  or  considera- 
tion  of  the  obligation  created  by  the  note. 

It  appears  that  in  18G7  the  defendant  signed,  upon  the  back  of  the 
note,  a  statement  in  tho  following  words :  ''  I  acknowledge  the  within 
note  to  be  just  and  correct  f^  and  it  is  claimed  that  he  is  estopped  by 
this  from  now  proving  the  unlawful  consideration  of  the  note.  To  this 
we  reply,  that  in  the  first  place  there  does  not  appear  to  have  been  any 
sufficient  objection  or  exception  to  the  introduction  of  tho  testimony  f 
and,  in  the  second  place,  the  testimony  was  proper.  The  rule  that 
courts  will  not  enforce  an  obligation  with  an  unlawful  cause,  is  not 
established  in  favor  of  the  defendant,  and  he  can  not  affect  it  by  any 
recognitive  or  confirmative  acts.  Such  acts  are  infected  with  the  same 
taint  as  the  original  contract,  whose  execution  the  law  perpetually 
resists,  and  to  whose  ratification  it  will  never  lend  its  aid. 

Judgment  affirmed. 


No.  99.— W.  R.  Ward  v.  D.  B.  Douglass,  Sheriff,  et  al.  ^ 


Wliere  the  appeal  ia  granted,  on  motion  in  open  court,  and  the  bond  i«  glTen  in  iaTOK  of  th»       ^   ^ 
'  clerk,  all  tbe  parties  to  the  suit,  who  aro  not  appellants  are  appelleee,  and  tho  appeal  will      -^  — 
I  not  be  diemiased  for  the  want  of  proper  parties. 
The  mis  is  well  settled  that  an  injunction  wiU  not  be  dissolTed  fbr  an  aUeged  infonnaUtj,  if  it 

i^pesr  fjrom  the  record  that  there  ezisis  good  cause  for  an  injunction. 
Where  mortgage  notea  have  been  given  to  inters  or  commission  merchants,  to  secure 

advances  made  and  supplies  ftarnisbed  to  a  planter,  and  an  account  Is  rendered  and  a. 

balance  struck  showing  the  amount  due  by  the  planter,  the  fSctor  can  not  resort  to  the 

executory  process  to  enforce  payment  of  tho  balance  claimed  to  be  due,  even  if  a  mortgage 

exitsts  to  secure  the  balance. 
In  such  a  case  the  fkctor  should  be  compelled  to  establish  the  correctness  of  his  account  eon- 

tradietorily  with  the  planter. 

APPEAL  from  the  Fourteenth  District  Court,  parish  of  Morehouse. 
Bay,  J.  D.  C,  Morgan,  for  plaintiff  and  apnellant.  Todd  db  Briq- 
ham,  for  defendants  and  appellees. 

LiTDELiNG,  C.  J.  The  defendants  havo  moved  to  dismiss  this 
appeal,  on  the  ground  that  the  sureties  on  the  iniunction  bond  have 
not  appealed,  and  are  not  parties  to  the  appeal. 

The  motion  for  an  appeal  was  made  in  open  court  and  granted,  and 
tiie  appeal  bond  is  in  fiftvor  of  the  clerk.  We  have  held  that  under 
Bach  a  state  of  facts  the  parties  to  the  suit,  who  are  not  appellants  are 
appelleeSi  and  that  the  appeal  will  not  be  dismissed.  The  motion  is 
therefore  refused. 
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On  the  merits,  the  view  we  have  taken  renders  it  iinneceBaavy  for  as 
to  notice  either  the  exception,  based  on  the  inartittcial  and  confused 
pleadings  of  the  plaintiff,  the  bills  of  exceptions,  or  the  various  points 
made  in  argument. 

It  is  now  well  settled  that  an  injunction  will  not  be  dissolved,  if  it 
appears  from  the  record  that  there  exists  good  cause  for  an  injunction. 
This  record  contains  such  evidence. 

The  plaintiff,  a  member  of  a  planting  and  commercial  partnership, 
had  dealings  with  the  defendants,  the  factors  and  agents  of  said  firm, 
during  the  year  1867.  The  account  current,  furnished  by  the  defend- 
ants, shows  that  the  plaintiffs  are  charged  with  the  amounts  of  these 
two  notes,  which  form  the  basis  of  the  order  of  seizure  and  sale,  and 
with  drafts  accepted  as  well  as  drafts  paid  for  plaintiffs,  with  suppllcf^, 
commissions,  interest,  etc.,  amounting  in  the  aggregate  to  $27,040  15; 
and  that  they  are  credited  with  the  proceeds  of  the  two  notes,  less  two 
and  a  half  per  cent  commission,  two  and  a  half  brokerage,  and  eight.v- 
seven  discount,  with  the  proceeds  of  cotton,  cash  remitted,  etc., 
amounting  in  the  aggregate  to  $18,834  28;  leaving  a  balance  against 
the  plaintiffs  of  $8205  87. 

For  this  balance  an  order  of  seizure  and  sale  was  issued,  witliout 
any  proof  of  its  correctness. 

The  notes  were  made  in  favor  of  the  defendants  to  enable  them  to 
raise  the  money  necessary  for  them  to  do  the  business  of  their  princi- 
pals. When  these  notes  were  taken  up  by  the  factors,  they  had 
accomplished  the  object  for  which  they  were  made,  and  they  were 
mere  vouchers  in  the  hands  of  the  factors,  to  prove  items  of  their 
account  against  their  principals.  2  An.  635,  Succession  of  Guellcmaiu; 
2  An.  779,  Toledano  v.  Gardiner;  9  An.  116,  White  &  Co,  v.  Rucker. 
It  would  be  monstrous  to  permit  the  factors  to  resort  to  the  execu- 
tory process,  under  such  circumstances,  even  if  a  mortgage  exists  to 
secure  the  balance,  about  which  wo  express  no  opinion.  The  factors 
and  agents  should  be  required  to  prove,  contradictorily  with  their 
principals,  the  correctness  of  their  accounts. 

It  is,  therefore,  ordered  and  adjudged  that  the  judgment  of  the 
tlistrict  court,  against  the  plaintiff,  be  avoided  and  reversed,  and  tlmt 
the  iigunction  be  perpetuated.  It  is  further  ordered  that  the  defend- 
ants pay  costs  of  both  courts. 

Howe,  J.,  dissenting.  The  pleadings  of  the  plaintiff  himself,  and  the 
testimony  in  the  record,  have  satisfied  my  mind  that  at  the  time  the 
defendants  took  out  their  executory  process,  they  were  the  holders  in 
good  faith,  for  value,  of  the  notes  in  question,  secured  by  mortgage 
importing  a  coniession  of  judgment,  and  were  entitled  to  the  executory 
process.  While,  therefore,  I  do  not  differ  with  the  conrt  upon  the 
abstract  doctrines  of  law  stated  in  the  opinion,  I  can  not  think  that  the 
facts  of  the  case  support  the  decree. 
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No.  139.— T.  M.  Gilmer  v.  W.  H.  Hill,  Slieriff  and  Tax  Collector,  et  al. 

The  Tevenae  act  of  ninth  of  Htrch,  1869,  which  piohibits  «U  coarts  f^om  eixfoining  or  othci- 
wise  interfering  with  State  tax  collectors  in  the  discharge  of  their  datleiB  In  collecting  licenscN 
cr  taxes,  has  no  application  to  parish  taxes  or  parish  tax  collector:*. 

APPEAL  from  tlie  Parish  Court  of  the  parish  of  Bossier.  Baker,  J. 
B.  W.  Turner,  for  plaintiff  and  appellant.  T.  W.  Fuller,  Parish 
Attorney,  for  defendant  and  appellee. 

Wylt,  J.  The  plaintiff  enjoined  the  parish  tax  collector  and  the 
police  jury  of  the  parish  of  Bossier  from  selling  his  property  for  the 
payment  of  his  parish  taxes,  for  the  year  1868,  to  wit:  $65  95  ad 
viilorem  tax,  and  $332  00  specific  tax,  the  latter  being  an  assessment 
of  $2  per  bale  on  one  hundred  and  sixty-six  bales  of  cottoc,  on  the 
ground  of  the  unconstitutionality  of  said  tax.  The  defendants 
excepted  to  the  jurisdiction  of  the  court,  on  the  ground  that  by  the 
revenue  act  of  the  ninth  of  March^  1869,  **  all  courts  are  prohibited 
iand  restrained  from  enjoining,  or  otherwise  interfering  with  State  tax 
collectors  in  the  discharge  of  their  duties  in  collecting  licenses  or  taxes 
under  this  law." 

The  parish  court  dismissed  the  suit,  and  plaintiff  has  appealed. 

An  examination  of  the  statute  under  which  the  suit  was  dismissed 
by  the  parish  judge,  satisfies  us  that  his  judgment  is  erroneous. 

That  act  has  no  reference  to  parish  taxes  or  parish  tax  collectors,  it 
being  an  act  to  provide  for  the  revenue  of  the  State,  and  to  facilitate 
the  collection  of  State  taxes. 

It  is  therefore  ordered  that  the  judgment  appealed  from  bo  avoided 
and  annulled,  and  that  this  cause  be  remanded,  to  be  proceeded  in 
according  to  law.  It  is  further  ordered  that  the  defendants  and 
appellees  pay  costs  of  this  appeal. 


No.  102. — John  L.  Tippit  v.  M.  H.  Lippmins. 

The  Sipieme  Coart  can  only  take  jurisdiction  of  appeals  ttom  parish  courts.  In  pronto  cases, 
when  the  amount  involved  ia  above  Ave  hundred  dollars.  Therefore,  no  appeal  will  lie  tc 
the  Supreme  Court  from  a  Judt^mcnt  of  the  district  court,  rendered  on  appc«l  ijrom  the 

pttlBhOGUXt. 

APPEAL  from  the  Eleventh  District  Court,  of  the  parish  of  Claiborne. 
Bgan,  J.    J.  D.   Watkins,  for  plaintiff  and  appellant.     Oray  d 
Blachman,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  Eleventh 
District  Court,  affirming  a  judgment  of  a  parish  court. 

We  have  not  the  power  to  revise  the  judgments  of  district  courts, 
rendered  on  appeals  from  the  parish  courts.  To  do  so,  would  be 
virtually  to  entertain  an  appeal  from  a  judgment  of  the  parish  court; 
and  the  only  cases  in  which  this  court  can  entertain  appeals  from  the 
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parish  coarts  are  probate  cases,  when  the  amount  exceeds  five  hundred 
dollars,  exclusive  of  interest ;  and  in  such  cases  the  api^eal  is  directly 
from  the  parish  to  the  Supi-erae  Court.  Articles  S7  and  88  of  the 
constitution. 

If  the  parish  courts  entertain  jurisdiction  in  cases  in  which  the  cod- 
stitution  denies  them  jurisdiction,  their  acts  are  nullities,  and  they 
may  he  corrected  on  appeal  to  the  district  courts,  or  by  action  oi 
nullity. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  at  the  appel- 
lant's cost. 


HoAVE,  J.    I  concur  in  the  decree  in  this  case. 


Mr.  Justice  Wyly,  dissenting.  1  think  this  court  has  appellate  juris- 
diction of  all  ordinary  suits,  where  the  amount  in  dispute  exceeds  five 
hundred  dollars.  Here,  the  note  sued  on  was  for  $467,  and  over  $200 
interest,  which  had  accrued  before  the  institution  of  the  suit  in  the 
parish  court.    Constitution,  74  j  22  An.  Ill;  22  An.  25. 

On  the  merits,  the  question  is,  has  the  parish  court  juiisdiction  where 
the  amount  in  dispute  exceeds  $500,  principal  and  interest,  the  prin- 
cipal being  less  than  that  sum.  This  depends  upon  the  true  meaning 
of  the  eighty-seyenth  article  of  the  constitution,  which  fixes  the  juris- 
diction of  parish  courts  in  these  words:  '^  They  shall  have  exclusive 
original  jurLsdiction,  in  ordinary  suits,  in  all  cases  when  the  amount  in 
dispute  exceeds  one  hundred  dollars,  and  does  not  exceed  five  hundred 
dollars ;  subject  to  an  appeal  to  the  district  court  in  all  cases  when  the 
amount  in  contestation  rxcoeds  one  hundred  dollars,  excliisi%'c  oi 
interest." 

A  fair  interpi-ctation  of  the  language  employed  in  this  article  of  the 
constitution  leaves  no  doubt  that  tlie  jurisdiction  of  pfa-ish  courts,  in 
oi-dinary  suits,  is  limited  to  cases  where  the  amount  in  dispute,  prin- 
4*ipal  and  interest,  does  not  exceed  five  hundred  dollars.  But,  it  may 
be  urged  that  this  article  of  the  constitution  should  be  constrned  with 
reference  to  article  85  and  aiticle  89,  fixing  the  original  jurisdiction  of 
district  courts  and  of  justices  of  the  peace,  the  jurisdiction  of  the  latter 
l>eing  limited  to  $100,  exclusive  of  interest,  and  the  jurisdiction  of  the 
former  to  sums  exceeding  $500,  exclusive  of  interest.  That  the 
framers  of  the  constitution  certainly  intended  that  some  court  should 
have  original  jurisdiction  of  cases  similar  to  the  one  in  question;  that, 
as  the  amount  is  too  largo  for  the  jurisdiction  of  justices  of  the  peace, 
and  as  the  amount,  exclusive  of  interest,  is  too  small  for  the  district 
courts,  the  parish  courts  must  have  original  jurisdiction  of  the  case. 
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It  luay  also  be  urged  that,  under  the  familiar  rules  of  coustructiou 
enunciated  in  articles  14,  17,  18,  C.  C,  the  article  of  the  constitution 
defining  the  jurisdiction  of  the  parish  courts,  must  be  construed  with 
reference  to  the  other  articles,  fixing  the  jui-isdictiou  of  the  other 
courts,  and  with  reference  to  the  supposed  intention  of  its  authors. 

I  feel  constrained  to  take  a  different  view  of  this  law,  however 
desirable  it  may  be  for  cases  thus  situated  to  have  the  original  juris- 
diction of  some  court.  The  meaning  of  the  article  is  obvious;  its 
language,  fixing  the  jurisdiction  of  the  parish  courts,  is  not  dubious, 
and  there  is  no  room  for  construction.  It  is  only  where  the  meaning 
of  the  law  is  dubious  that  the  rules  of  construction  are  resorted  to. 
'^  When  a  law  is  clear,  and  free  from  all  ambiguity,  the  letter  of  it  is 
not  to  be  disregarded,  under  pretext  of  pursuing  its  spirit."  C.  C.  13. 

The  jurisdiction  of  parish  courts  is  fixed  in  precise  terms  in  article 
S7  of  the  constitution,  and  it  can  not  be  enlarged  or  diminished  by 
this  court,  whose  duty  it  is  to  declare  what  the  law  is,  not  what  it 
should  be. 

I  therefore  think  this  court  has  jurisdiction  of  the  appeal,  and,  as 
the  parish  court  T^as  without  jurisdiction,  ratione  matcriw,  the  judg- 
ment of  that  court  should  be  declared  a  nullity. 


No.  89. — State  op  Louisiana,  ex  rci.  B.  Belden,  Attorney  General^ 
and  J.  R.  Clay  v.  0.  C.  Blandin. 

In  a  salt  under  the  intrusion  act  of  1868,  No.  156.  wherein  the  right  to  office  is  ihc  sabject  ct 
oontroTersy,  tnd  the  snit  is  commenced  and  proeecuted  in  the  court  below»  in  the  name  oi 
the  State,  with  the  name  cf  the  claimant  to  the  office  Joined  in  the  action,  with  a  prayer 
that  he  be  declared  the  true  and  legal  officer,  and  an  appeal  is  taken  from  the  judgment  l^ 
Uie  state,  such  claimant  must  be  made  a  party  thereto.  Therefore,  If  an  appeal  has  been. 
taken  firom  such  a  Judgment  by  the  State  alone,  it  wiU  bo  dismissed  for  want  of  propci 
parties;  the  fault  being  imputable  to  the  appellant 

APPEAL  from  Eighth  District  Court,  parish  of  Orleans.  Dibble,  J. 
Simeon  Belden,  Attorney  General,  for  the  State.  John  May  and 
ff»  M.  Dibble,  for  plaiotifif  and  appellant.  Cotton  cC*  Levy  and  M.  W. 
Bichardaon,  for  defendant  and  appellee. 
This  case  was  tried  ia  the  court  below  by  a  jury. 
liUDELiNG,  C.  J.  A  motion  to  dismiss  this  appeal  has  been  made. 
It  will  be  necessary  to  notice  only  one  of  the  grounds  stated^  to  wi  t : 
that  all  the  parties  in  interest  are  not  made  parties  to  the  appeal. 

An  examination  of  the  record  satisfies  us  that  the  motion  is  well 
taken.  The  petition  in  the  suit  alleges  that  the  State  of  Louisiana,  by 
.  Simeon  Belden,  Attorney  General  of  said  State,  upon  the  information 
of  John  R.  Clay,  who  is  joined  with  the  State  of  Louisiana  herein  as 
plaintiff,  respectfully  represents,  etc.  And  the  prayer  of  the  petition 
iSy  that  John  R.  Clay  ^^be  decreed  to  be  entitled  alone  to  the  possession 
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of  all  the  papers,  tax  rolls,  delinquent  lists,  and  every  other  manner  of 
pax>er  or  papers  pertaining  to  said  office,  in  possession  of  said  Blandin/' 
etc. 

The  title  of  tlie  snit  in  the  citation,  and  elsewhere,  is,  The  State  of 
Louisiana,  ex  rcl.  S.  Bolden,  Attorney  General,  and  J.  R.  Clay  r.  O.  C. 
Blandln. 

The  fifth,  sixth  and  seventh  sections  of  ttie  act  of  1868,  No.  156, 
expressly  recognize  the  party  alleged  to  be  entitled  to  the  office,  as  a 
party  interested  in  the  snit;  they  recognize  the  fact  that  judgment  may  be 
given  in  his  favor.  Snppose  judgment  had  been  rendered  in  favor  of 
the  plaintiff,  could  the  defendant  liave  appealed  without  making  J.  R- 
Clay  a  party  to  the  appeal  ?  We  think  not.  The  appeal  having  been 
taken  by  petition  in  the  name  of  the  State  alone,  and  J.  R«  Clay  not 
having  been  cited,  the  fault  is  attributable  to  the  appellant,  and  the 
appeal  must  be  dismissed. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  at  the  costs  of 
the  appellant. 


No.  137.— The  State  of  Louisiana  v.  William  Smith,  alias  William 

Stindik. 

IQ  «  orimioal  case  only  questlous  of  law  can  be  reviewed  on  appcaL  Tborefbre  the  d«e!aloii  <  f 
the  Jadge  agrtM>  on  ft  quest  .on  of  diligcnc?,  raised  by  thoaccuBed  in  a  motion  for  «  new  trial, 
can  not  be  examined  by  the  appellate  court 

In  thla  caae  a  bill  of  cxcoptiona  was  taken  to  the  ruling  of  the  Judge  admitting  the  testlmooy 
of  witnoasea,  not  phyaiciana,  to  prove  the  cause  of  the  deftth  of  the  dcccft.«ed.  Held— Tliak 
the  Judge  did  not  err  in  receiving  the  witnesses.  Th«t  they  were  introdaeed  to  proTe  the 
Actual  infliction  of  tiie  wouods  by  the  accused,  and  the  actual  death  of  lirmraecid  T*»a* 
the  Jury  were  to  determine  from  the  facts  given  by  the  witneaaes  whether  deoMsed 
<same  to  his  death  by  the  wounds  given  by  the  accused. 

APPEAL  from  Tenth  Judicial  District,  parish  of  Caddo.  XeriMee,  J. 
IF.  W.  Farmer,  District  Attorney  for  the  State. 

Taliaferro,  J.  The  defendant  was  tiied  before  the  district  court 
of  the  parish  of  Caddo,  on  an  indictment  for  the  murder  of  Edwaxd 
Heath,  and  found  guilty.  He  was  sentenced  to  imprisonment  for  life 
in  the  State  Penitentiary,  and  has  appealed. 

After  conviction,  the  defendant  filed  a  motion  for  a  new  trial,  sup- 
ported by  affidavit,  and  setting  out  the  grounds  which  are  substantially 
the  discovery  of  new  evidence.  This  is  a  question  of  diligence,  and 
not  an  unmixed  question  of  law;  the  action  of  the  district  court,  on 
the  motion  for  a  new  trial,  can  not  be  reviewed  on  appeal.  11  An. 
478;  21  An.  475. 

During  the  trial,  defendant,  by  his  counsel,  objectea  to  tne  intro- 
dnction  of  witnesses,  not  physicians  and  not  experts,  to  prove  the 
cause  of  the  death  of  the  deceased.    The  objection  was  overruled,  and 
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a  bUl  of  exceptions  retaiDed.  The  witnesses  were  introduced  to  prove 
the  actual  infliction  of  the  wounds  by  the  accused,  and  the  actual 
death  of  the  deceased.  The  jury  were  to  determine  from  the  facts 
received  from  the  witnesses,  whether  the  wounds  given  by  the  accused 
caused  his  death.    We  think  the  judge  did  not  err. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  affirmed,  with  costs. 


No.  65. — J.  S.  Wise  Administrator,  v.  J.  W.  Hill. 

Oldigttioiu  given  tor  the  hire  of  elaves  are  illegal,  and  can  not  bo  enforced. 

APPEAL  from  the  Tenth  Judicial  District,  parish  of  Caddo.  WeemSf  J. 
JBeall  i&  Cliapmanj  for  plaintifif  and  appellee.  Loaney  dt  Wells,  for 
defendant  and  appellant. 

Taliaferro,  J.  The  defendant  appeals  from  a  judgment  rendered 
against  him  on  a  promissory  note,  which  expresses  on  its  face  that  it 
was  given  for  the  hire  of  slaves.  Obligations  for  the  hire  of  slaves  are 
illegal,  and  can  not  be  enforced. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  bo  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  this  suit  be  dismissed,  at  the  cost  of  the  plaintiff  and 
appellee. 


No.  93.— H.  H.  Heard  v.  Joel  R.  Wynn. 

jin  error  of  the  Judge  a  quota  fixing  the  date  at  which  Interest  begins  to  run,  will  be  corrected 
on  appeal,  and  the  appellee  will  be  condemned  to  pay  the  costs  of  the  appeaL 

APPEAL  from  Fourteenth  District  Court,  paiish  of  Richland.  Bay,  J. 
Newton  &  Hall,  for  plaintiff  and  appellee.  Siuhba  db  Cohh,  for 
defendant  and  appellant. 

Wyly,  J.  The  defendant,  who  appeals  from  a  judgment  against 
him,  on  a  promissory  note,  contends  that  his  obligation  is  extinguished 
by  the  prescription  of  five  years,  more  than  that  period  having 
•lapsed  irom  the  maturity  of  the  note  to  the  institution  of  this  suit. 
The  plaintiff,  on  the  other  hand,  contends  that  there  was  an  interrup- 
tion of  prescription,  and  the  evidence  adduced  by  him  satisfies  nd  of 
the  fact. 

We  find,  however,  there  is  error  in  the  judgment  as  to  the  date  at 
which  interest  should  begin  to  run,  the  judge  decreeing  interest  from 
the  first  of  January,  1861,  whereas  the  note  stipulates  it  only  from  the 
first  of  March,  1861. 

It  is  therefore  ordered  that  the  judgment  be  amended  allowing  eight 
per  cent,  per  annum  interest  only  from  the  first  of  March,  1861,  and  as 
thus  amended  that  it  be  affirmed.  It  is  further  ordered  that  plaintiff 
pay  costs  of  appeal. 
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No.  111.— -George  Ellison  v,  M.  A.  &  W.  M.  Iler. 

If  the  debt  exists,  and  the  mortgage  and  privilege  hftve  not  been  legally  estingnlahed,  the  tkifd 
posseaaor  can  be  compelled,  by  the  hypothecary  action,  to  pay  the  whole  debt,  or  k.nrtetjdex 
the  property. 

If  the  prayer  oi  the  petition,  in  an  hypothecary  snit,  containfi  all  the  material  requeats  nqolred 
by  this  form  of  action,  it  will  not  be  diamiascd  because  It  contains  some  reqaests  which 
the  law  wHl  not  grant 

In  this  ease,  it  appears  that  the  act  of  mortgage,  given  on  lands  situated  io  the  parish  of  Frank- 
lin, was  regularly  recorded  in  the  proper  office,  in  that  parish;  that,  in  1668,  alter  the 
mortgage  was  given,  the  parish  of  Richland  was  created  by  law,  and  the  land^  covered  by 
this  mortgage  were  included  in  the  boundaries  of  the  parish  ot  Richland.  The  mortgage 
was  not  recorded  in  the  offloe  of  the  recorder  of  mortgages  in  the  pariah  of  Bichiand. 
Held— That  the  law  docs  not  require  the  recording  of  the  mortga<te  in  the  new  pariah  thus 
created,  after  the  inscription  in  the  i>arish  where  the  land  was  situated  at  the  time; 
that  the  mortgage  rights  attached  to  the  land  firom  the  date  of  registry  in  the  parish  where 
it  was  situated,  and  the  subsequent  changing  of  the  boundaries,  and  the  creation  of  a  sew 
parish,  did  not  operate  a  relinquishment  of  the  mortgage,  even  though  it  had  not  been 
recorded  in  the  new  pariah. 

APPEAL  from  tlie  District  Court,  parish  of  Richland.     Graw/ordy  J. 
Wells  &   Williams,  for  plaintiff  and  appellant.      Bichardson  d: 
McEnery,  for  defendants  and  appellees. 

Howe,  J.  It  appears  that,  in  1867,  the  plaintiff,  being  the  bolder 
and  owner  of  a  draft  executed  by  one  Hemler,  for  the  price  of  land, 
and  secured  by  mortgage  and  vendor's  privilege,  brought  suit  thereoD, 
and  obtained  a  personal  judgment  for  the  amount,  with  interest  and 
costS;  and  also  for  the  recognition  of  his  mortgage  and  vendor's  privi- 
lege upon— not  the  land  affected  thereby,  but,  by  an  error  in  descrip- 
tion, an  entirely  different  tract. 

In  January,  1868,  the  defendants  now  bcforo  us  purchased,  at 
sheriff's  sale,  the  tract  really  covered  by  the  mortgage  and  privilege. 
In  November,  1869,  the  plaintiff,  reciting  these  facts  in  his  petition, 
brought  this  action  against  defendants,  as  third  possessors,  making 
proper  allocations  of  notice,  and  praying  judgment  '*  that  his  mortgage 
and  privilege  be  recognized  and  rendered  executory,  and  that  the 
defendants  be  ac^udged  to  deliver  up  to  him  said  land  within  a  time 
to  be  fixed  by  the  court,  that  said  land  may  be  sold  to  pay  this  demand, 
and  that,  in  default  of  so  doing,  that  judgment  may  be  rendered 
against  them  for  the  sum  of  8864,  with  legal  interest  from  February  1, 
1862,  and  for  costs,  and  for  general  relief. 

The  defendants  filed  a  number  of  exceptions,  a  plea  of  prescription 
of  five  years,  and  an  answer  containing  a  general  denial  and  sandiy 
special  denials.  The  exceptions  were  referred  to  the  merits,  the  case 
tried  upon  the  merits,  and  finally  the  demand  dismissed,  as  in  case  of 
nonsuit.  The  plaintiff  appealed,  and  we  proceed  to  examine  the 
questions  presented  in  this  court : 

First— It  is  contended  by  defendants  that  if  there  was  error  in  the 
judgment  in  the  case  of  Ellison  v.  Hemler,  as  set  forth  in  the  petition 
in  this  case,  the  remedy  of  plaintiff  was  by  appeal  or  action  of  nnllity« 
and  therefore  this  suit  must  be  dismissed.    We  think  this  view  errone- 


Digitized  by  VjOOQIC 


MONROE,  JULY,  1870.  471 

ElUaon  y.  M.  A.  k  W.  M.  Her. 

ous,  and  that  the  defendants  have  misapprehended  the  effect  of  the 
judgment  in  Ellison  v.  Hemler,  and  their  relation  to  it.  That  judg- 
ment was  twofold.  It  was  a  judgment  in  personam  against  Hemler, 
and  in  rem  against  certain  property.  The  judgment  in  personam  might 
exist  without  the  judgment  in  rem ;  and,  in  certain  cases,  the  judg- 
ment in  rem  without  the  judgment  in  personam.  The  personal  judg- 
ment is  conceded  to  be  correct,  and  the  confession  on  which  it  was 
founded  shows  a  renunciation  of  prescription.  The  judgment  recog- 
nizing and  making  executory  a  mortgage  to  secure  the  amount  of  the 
draft,  was  against  certain  lands  in  range  eight  east,  instead  of  being 
against  the  lands  of  defendants  in  the  case  at  bar,  which  are  in  range 
six  east.  Now,  this  portion  of  the  judgment  is  either  correct  or 
incorrect.  If  it  be  correct,  it  shows  that  the  plaintiff's  draft  was 
«ecured  by  lands  in  range  eight,  as  well  as  by  lands  in  range  sixv  If  it 
be  incorrect,  it  is,  as  to  the  defendants,  a  matter  of  no  concern.  It 
might  interest  the  owner  of  the  lands  in  range  eight,  whose  property 
was  thus  affected;  but  it  is  of  no  more  advantage  or  detriment  to  the 
defendants 'and  their  lands  in  range  six  than  if  it  had  merely  declared 
the  draft  to  be  a  first  privilege  on  a  steamboat. 

The  defendants  are  third  possessors  of  land  on  which  the  plaintiff 
claims  a  mortgage  and  vendor's  privilege.  If  the  debt  exists,  and  the 
mortgage  and  privilege  have  not  been  in  some  legal  way  extinguished, 
the  hypothecary  action  can  be  maintained. 

Second— The  defendants  criticise  the  prayer  of  plaintiff's  petition, 
quoted  above,  and  claim  that  it  is  so  informal  and  irregular  as  to 
justify  a  dismissal  of  the  suit.  We  can  not  perceive  the  force  of  this 
objection.  While  it  contains  some  I'equests  which  the  law  will  not 
grant,  it  contains  also  those  which  are  proper  in  this  form  of  suit.  The 
object  of  the  hypothecary  action,  properly  speaking,  is  to  compel  the 
third  possessor  either  to  give  up  the  property  or  to  pay  the  amount  for 
which  it  stands  hypothecated.  C.  P.  68.  If  the  third  possessor,  within 
a  time  fixed,  fail  to  discharge  the  debt  in  full,  the  creditor  may  bring 
ills  action  agaiust  him  to  have  the  hypothecated  property  seized  and 
sold.  C.  P.  69.  The  plaintiff  in  this  case  has  asked  that  the  property 
X>o  seized  and  sold. 

TfUrd — ^It  is  claimea  that  tue  mortgage  tnus  sougnt  to  be  enforced 
was  never  recorded  in  the  parish  of  Bichland,  where  the  land  is 
situate.  The  parish  of  Franklin  included  the  land  at  the  time  the 
mortgage  was  executed;  the  act  was  authentic,  and  it  was  duly 
jrecorded  in  Franklin.  The  new  parish  was  created  in  1868,  and  the 
land  is  in  its  limits ;  but  we  are  not  referred  to  any  law,  and  know  of 
none,  which  would  cause  the  mortgage  on  this  account  to  lose  its 
"grasp  on  the  land. 

£'&ttrih — The  defendants  contend  that  they  purchased  the  property 
at  probate  sale,  and  it  was  conveyed  to  them  free  and  clear  of  incnm- 


Digitized  by  VjOOQIC 


472  SUPREME  COURT  OP  LOUISIANA, 

ElUson  V.  M.  ▲.  ft  W.  M.  Her. 

biances.  Tlie  act  of  sale  to  defendanta  ahowB  that  thejjr  poroluMied  at 
sheriff's  sale,  made  in  executory  proceedings,  at  the  suit  of  Heailer  v. 
Heath,  administratrix,  and  that  at  the  time  they  were  the  transferrees 
of  the  judgment  iu  the  cose,  so  that  the  amount  of  their  bid  waa  paid 
by  simply  crediting  it  on  the  writ.  It  was  clearly  no  probate  sale* 
(Succession  of  Markey,  22  An.  — ),  and  they  can  gain  no  advanta^ 
as  against  the  plaintiff  at  bar,  by  the  terms  of  the  sheriff's  deed. 

We  thiuk  the  Judgment  appealed  from  erroneous,  and,  as  the  case 
was  examined  on  its  merits,  w6  will  render  final  judgment. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avmded 
smd  reversed,  and  that  the  plaintiff,  Oeorge  Ellison,  have  judgment 
against  the  defendants,  M.  A.  and  W.  M.  Her,  recognizing  and  render- 
ing executory  his  mortgage  and  vendor's  privilege,  as  established  and 
reserved  in  an  act  of  sale  made  by  William  A.  Thomas  to  John  A. 
Hemler,  before  James  Barry,  notary  public,  November  7,  1860,  for  the 
sum  of  $864,  with  interest  at  five  per  cent,  per  annum  from  Febmaiy 
4, 1862 ;  that  the  lands  described  in  said  act  of  sale  be  seized  and  sold 
to  satisfy  the  said  mortgage  and  privilege  debt,  and  that  plaintiff 
recover  from  the  defendants  personally  the  costs  in  both  coorta 


No.  109. — A.  S.  Hatucock  v.  Elbert  Grat. 

If  an  attachmtnt  has  tmed  gainst  a  debtor  before  the  debt  ia  due,  and  the  e«ldeiioe  ahow 

that  he  intended  learing  the  State,  permanently,  the  attaching  creditor  can  not  ba  oon- 

pellod  to  pay  damages,  alfhongh  the  attachment  has  been  dissolved. 
AbUlof  eaceptioBs  to  the  ohazge  of  the  Jndge  to  the  jnry  mnat  be  made  batoca  tte  Jmy  laUia^ 

relnced  t  j  writing  and  signed  by  the  judge,  otherwise  it  wUl  not  bo  noticed  on  appesL 

C.  P.  617;  6B.2iO. 

APPEAL  from  the  Eleventh  Judicial  District,  parish  of  Claib<»ne. 
Ugauy  J.  John  Foungy  for  plaintiff  and  appellant.  Toumg  f£ 
Wilson,  for  defendant  and  appellee. 

This  case  was  tried  by  a  jury  in  the  district  court. 

Taliaferro,  J.  There  is  a  motion  to  dismiss  the  appeal  in  this 
case.    The  grounds  are : 

First — Because  the  appeal  bond  was  not  approved  by  the  jadge,  the 
only  one  authorized  to  make  the  approval. 

Second — The  amount  in  dispute  is  less  than  five  hundred  dollars. 

A  further  ground  is  that  a  paper  inserted  in  the  record  is  not  em- 
braced in  the  clerk's  certificate. 

On  the  first  ground,  we  are  referred  to  no  law  making  it  the  dn^  of 
the  judge  to  affirm  appeal  bonds,  and  we  are  aware  pf  none. 

On  the  second,  the  plaintiff  sues  for  seven  hundred  dollars  damages^ 
founding  his  suit  on  an  attachment  bond  for  that  amount.  A  sli|i  of 
paper,  upon  which  is  copied  from  the  minutes  a  list  of  the  joiymea 
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wiio  8a(  on  the  trial  of  the  cose,  together  with  the  verdict  rendered  by 
theiB;  is  inBorted  as  an  extension  of  page  nine  ol  the  record.  ' 

None  of  these  grounds  anthorize  a  dismissal  of  the  appeal,  and  the 
motion  is  therefore  overruled. 

Ox  THE  MeBITS. 

The  plaintiff  complains  that,  without  legal  or  reasonable  cause,  the 
defendant  sued  out  a  writ  of  attachment  against  his  property,  and 
caused  the  sheriff  to  seize  and  take  out  of  his  possession  a  valuable 
mare^  and  a  wagon  and  gear,  the  services  and  use  of  which  he  was 
deprived  of  for  three  months,  thereby  causing  him  damage  and  iivjury 
to  the  amount  of  (350.  He  states  the  value  of  the  property  to  be  the 
like  sum.  He  charges  that  the  allegations  of  the  defendant,  in  his 
affidavit  to  obtain  the  attachment,  are  false,  wholly  unfounded,  and 
maliciously  resorted  to  for  the  purpose  of  extorting  fi'om  him  payment 
of  a  debt  not  due. 

The  answer  of  the  defendant  is  a  general  denial.  The  case  was 
tried  before  a  jury,  who  rendered  a  verdict  in  favor  of  the  defendant* 
The  judgment  of  the  court  below  was  in  conformity  with  the  verdict 
rendered,  and  the  plaintiff  has  appealed. 

It  seems  that  the  defendant  in  this  case,  acting  as  the  agent  ot 
Seaborne  Grayj  an  absentee,  instituted  suit  against  the  plaintiff  on 
two  promissory  notes,  each  for  (200,  due  respectively  on  the  first  oi 
January,  1869,  and  first  of  January,  1869,  secured  by  mortgage  on  a 
tract  of  land,  and  commenced  his  action  by  attachment.  The  petition 
was  filed  January  7,  1867.  The  attachment  taken  out  was  dissolved 
on  motion  of  Hathoock's  counsel.  Judgment  was  rendered  in  favor  of 
the  plaintiff  for  the  amount  claimed,  with  recognition  of  the  mortgage, 
but  directiuK  stav  of  execution  until  the  notes  respectively  became 
due. 

This  indebtedness  of  Hathcock  to  Seaborne  Gray  was  shown  on  the^ 
trial  of  this  suit  for  damages.  It  is  shown,  by  the  testimony  of  a 
witness,  that  Seaborne  Gray  had  not  been  able,  up  to  April,  1870,  the 
time,  it  appears,  the  case  was  tried,  to  collect  the  judgment  he  obtained 
against  Hathcock.  We  think  it  is  fully  shown  that  Hathcock  had  the 
intention  of  removing  permanently  from  the  State  at  the  time  the^ 
attachment  was  taken  out.  His  acts  and  declarations  evince  that 
determination.  The  creditor  had  clearly  a  right,  although  his  debt 
was  not  due,  to  take  out  proceedings  against  his  debtor  when  he  was 
about  to  leave  permanently  the  State,  without  leaving  sufficient  prop- 
erty to  pay  his  creditor's  claim.    C.  P.  242. 

The  plaintiff,  in  his  motion  for  a  new  trial,  sets  out  that  the  court 
erred  in  charging  the  jury  that  the  attachment  bond  offered  in  evidence 
by  the  plaintiff,  was  null  if  not  stamped  with  a  fifty-cent  stan^,  properljr 
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•canceled;  and  that,  if  tfae  jury  found,  from  the  eTidence,  that  tiie 
phiintiff  had,  in  his  motion  to  diasolve  the  attachment  in  the  Bait 
^brought  against  him  by  Seaborne  Gray,  averred,  as  gronnd  for  diesoW- 
ing  the  attachment,  that  there  was  no  sufficient  bond,  he  was  estopped, 
on  trial  of  this  case,  from  showing  that  there  wa^  any  such  bond.  The 
plaintiff  avers,  in  this  motion  for  a  new  trial,  that  it  was  upon  this 
charge  that  the  jary  found  their  verdict. 

It  does  not  appear  that  the  plaintiff  excepted  in  due  time  to  the 
•charge  given  to  the  jury,  nor  that  he  required  the  judge  to  pat  bis 
opinion  in  writing.  C.  P.  article  517;  5  R.  216;  17  L.  R.  545.  He 
<could  not,  therefore  make  it  a  ground  for  a  new  trial.  We  see  no 
oreason  for  altering  the  decree  of  the  lower  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  bo  affirmed,  with  costs. 


No.  133. — ^William  Little,  Liquidator,  v,  B.  M.  Johnson. 

Jin  agent  can  not  be  made  liable  for  a  note  pl«G«d  in  his  hands  for  collection,  if  tt  be  ahown  om ' 
trial  that  the  original  conaideratton  thereof  was  the  price  of  a  alave. 

APPEAL  from  the  Tenth  Judicial  District,  parish  of  Caddo.  Levi^ee,  J. 
James  W.  Duncan,  for  plaintiff  and  appellant.    T.T.dtA.D.  Lamdj 
for  defendant  and  appellee. 

Taliaferro,  J.  This  suit  is  brought  against  the  defendant  to  com- 
pel him  to  account,  as  agent  of  the  commercial  firm  of  M.  &  W.  Little . 
&  Co.,  of  the  State  of  Tennessee,  for  the  sum  of  $1494  99,  with  eight 
per  cent,  interest  from  the  first  day  of  December,  which  the  plaintili' 
.alleges  the  defendant  collected  for  them,  and  has  failed  to  pay  over  to 
them,  and  for  which  ho  refuses  to  account. 

The  defendant  answers  by  a  general  denial.  He  specially  denies  the 
contract  of  mandate  alleged^  and  also  that  he  ever  collected  a  promis- 
sory note  which  was  the  property  of  the  firm  of  M.  &  W.  Little  &  Co. 
The  judgment  of  the  lower  court  was  in  iavor  of  the  defendant,  dis- 
missing the  plaintiff's  action,  and  he  appeals. 

The  facts  shown  by  the  record  are,  that  Montgomery  Little,  who 
was  a  brother  of  William  Little,  the  plaintiff,  and  a  member  of  a  part- 
Ticrship  composed  of  himself,  William  Little,  the  plaintiff,  Robert  Lyle 
and  George  W.  Hitching,  all  of  Sumner  county,  Tennessee,  placed  in 
the  hands  of  the  defendant  a  promissory  note,  of  the  amount  stated, 
for  collection.  The  defendant's  receipt  for  the  note,  dated  twenty- 
third  May,  1860,  is  shown.  The  note  was  given  to  Montgomery  Little 
by  Samuel  Edmunds,  for  the  payment  of  the  price  of  a  slave,  and  wae 
due  first  December,  1860.  The  defendant  collected  the  amoont  of  the 
note  early  in  the  year  1863,  in  Confederate  money,  and  invested  the 
^oney  in  seven  per  cent.  Confederate  bonds.    The  defendant  states, 
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in  his  own  evidence,  that  he  ''  afterwards  obtained  possession  of  the 
note  from  Mrs.  Edmunds,  to  be  prepared  for  any  litigation  that  might 
arise  on  it."  It  is  clear  that  the  defendant  never  knew  the  partnership 
in  the  agency  he  had  in  the  matter.  The  note  was  gii^en  to  Mont- 
gomery Little  in  his  own  name,  and  defendant  receipted  to  him 
individaally  for  it,  and  not  to  the  partnership.  Tlie  evidence  makes 
it  sufficiently  clear,  however,  that  the  note  really  belonged  to  the 
partnership. 

An  exception  was  filed,  long  after  the  case  was  put  at  issne,  to  the 
capacity  of  the  liquidator  to  maintain  the  action.  It  was  objected,  on 
the  other  hand,  that  this  exception  came  too  late,  and  a  large  space 
was  given  by  counsel  to  the  discussion  of  these  questions.  We  do  not 
think  it  necessary,  in  deciding  this  case,  to  express  any  opinion  on 
these  points.  We  do  not  see  any  legal  or  equitable  ground  upon  which 
the  plaintiff  can  recover  in  this  case.  The  failure  on  his  part  to  collect 
the  note  within  the  very  brief  space  which  intervened  between  its 
maturity  and  the  general  confusion  and  suspension  of  business  that 
rapidly  ensued,  was  not  such  a  want  of  diligence  as  ought  to  render 
him  liable  on  the  ground  of  laches.  He  swears  that  he  was  unable  to 
collect  the  note,  except  in  Confederate  money.  His  having  done  so 
was  no  compliance  with  his  duty,  but  he  makes  it  reasonably  sure  that 
it  was  not  in  his  power  to  got  legal  currency  for  it.  The  utter  nullity 
of  the  obligation  that  soon  followed,  released  him  from  all  further 
liability  on  its  account. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 


No.  87. — Thomas  H.  Brown  v.  A.  H.  Brown— J.  W.  Wilson,  Admin- 
istrator, etc.,  Intervener. 

Wlierd  fhe  plainiiff  claims  to  be  the  owner  of  a  promissory  note  and  sno?  for  possession,  and 
the  intervenor,  who  claims  to  be  the  owner  of  the  same  note,  alleges  that  the  transfer  cf  the 
note  to  plaintiff  is  trandulent  and  simnla'ted,  the  revocatory  sctlon  by  the  intervenor  is 
not  iieoesMry  to  enable  him  to  show  the  simulated  transfer  to  the  plaintiff. 

If  the  intervenor  alleges  ownership  of  the  note  in  controversy,  the  additioual  allegation  that  the 
claim  of  ownership  of  the  plaintiff  is  ftendolent  and  aimnlated.  is  not  inconsistent  therewith, 
such  en  allegation  only  raises  the  question  of  ownership  between  the  pUintlff  and 
Intervenor. 

APPEAL  from  the  District  Court,  parish  of  Claiborne.    Ugan,  J. 
John  Youngj  for  olaintiff  and  appellant.    J.  D.  Watkina,  for  inter- 
venor and  appellee. 

This  case  was  before  the  Supreme  Court  in  186D,  and  remanded 
See  21  An.  461.    It  was  tried  the  second  time  by  a  jury. 

HowB,  J.  It  wil  be  seen  by  reference  to  21  An.,  p.  461,  that  thid 
eause  was  remanded  to  enable  an  issue  to  be  joined  upon  the  amended 
petition  of  intervention.    In  pursuance  of  this,  the  amended  petition 
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and  accompanyiog  citation  were  served  on  the  plaintiff,  T.  H.  Brown, 
who  excepted  that  the  intervenor  had  cnmnlated  two  separate,  distinct 
and  contrary  demands  in  his  amended  petition,  namely :  ''A  demand 
to  liave  the  purchase  of  the  note  in  controversy  by  T.  U.  Brown,  the 
plaintiff,  from  L.  C.  Ferrell,  decreed  a  simulation,  and  a  demand  to 
liave  the  transfer  of  said  note  from  L.  C.  Ferrell  to  plaintiff  annulled, 
because  made  with  the  view  and  pux^ose  of  deft-anding  the  creditors  of 
Ferrell." 

The  court  sustained  this  exception  and  ordered  the  intervenor  to 
elect;  and  the  latter,  after  reserving  a  bill  of  exceptions  to  thisraliBg, 
and  under  protest,  abandoned  the  allegations  and  averments  of  simiila- 
tion,  and  prayed  that  the  purchase  by  Brown  be  declared  frauJaloU 
and  void  and  in  fraud  of  creditors. 

The  cause  was  then  triad  before  a  jury  who  rendered  a  verdict  for 
plaintiff,  and  from  a  judgment  thereon  the  intervener  has  appealed. 
We  are  of  opinion  that  the  court  erred  in  its  ruling  upon  the  ezeeptMHi 
to  compel  the  intervener  to  elect.  The  plaintiff  brought  this  anit  to 
recover  from  A.  H.  Brown  a  note  which  he  alleged  to  be  his  property. 
He  made  a  simple  allegation  of  ownership,  without  disclosing  in  anj 
manner  his  title.  The  intervenor  came  in  and  alleged  ownership  in 
the  estate  he  represents.  Upon  the  first  trial,  it  appearing  from  the 
testimony  adduced  by  plaintiff,  that  the  pretended  transfer  of  the  note 
from  Ferrell  to  plaintiff,  in  virtue  of  which  he  claimed  to  be  owner, 
was  a  gross  simulation;  the  intervenor  filed  his  amended  petition, 
which  was  as  follows : 

"Petitioner  alleges  that  the  pretended  purchase  by  Thomas  H. 
Brown  from  L.  C.  Ferrell  of  the  note  in  controversy,  as  first  developed 
by  evidence  on  the  trial,  was  simulated  and  fraudulent  on  tlie  part  of 
both  said  Brown  and  Ferrell,  and  done  collusively  with  the  view  and 
purpose  of  defrauding  the  creditors  of  said  L.  C.  Ferrell,  who  was 
greatly  embarrassed  and  insolvent,  and  petitioner  adopting  otherwise 
his  original  petition,  prays  for  all  orders  necessary  and  general  relief." 

The  design  of  this  pleading  was  to  enable  the  intervenor  to  intro- 
duce further  evidence  of  simulation,  and  to  notify  the  plaintiff  to 
produce  evidence  to  establish  the  reality  of  a  sale,  which  at  that  point 
certainly  presented  the  appearance  of  a  corpus  sine  anima.  No  revoca- 
tory action  was  instituted.  No  demand  was  made  to  annul  a  real,  but 
fhiudulent  and  injurious  contract,  and  therefore,  in  deciding  this  case 
last  year  we  said  that  the  intervenor  had  not  changed  the  substance 
of  his  demand.  It  was  still  a  demand  as  owner,  fortified  by  the  alle- 
gation that  the  simulated  sale  to  T.  H.  Brown  was  a  mere  shadow  on 
the  title.  There  was  but  one  demand,  and  it  is  impossible  therefore 
that  there  could  have  been  the  cumulation  complained  of  by  plaintiff. 

Without  going  further  in  the  case  we  feel  constrained  to  order  a 
new  trial,  so  that  the  case  may  be  considered  in  the  court  below  upon 
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the  issae  which  the  parties  have  made  for  themselves.  It  le  an  issae 
of  ownership,  and  does  not  contain  the  elements  of  the  revocatory 
action.  See  the  authorities  collected  in  Hennea^s  Digest,  p.  1031, 
No.  1. 

It  is  therefore  ordered  that  tne  juagment  appealed  from  be  avoided 
and  reversed,  and  the  cause  remanded  for  a  new  trial  according  to 
law,  plaintiff  to  pay  the  costs  of  appeal. 

Eehearing  refused. 


No.  83. — A.  McCranie,  Acm  r,  v.   saac  Murbell  and  John  Murrell 

▲n  offer  to  pay  ft  promissory  note  io  s  worthless  currency,  such  ss  Confederate  notes,  unac. 
cepted  by  the  holder,  will  iK>t  iDtrrrupt  presorl>tion. 

APPEAL  from  the  Eleventh  Judicial  District,  parish  of  Claiborne. 
J.  8,  Young  (attorney  at  law),  SpecialJudge,t-tceEgan,  J.,  recused. 
Henry  Ch-ay,  for  plaintiff  and  appellant.  John  Young  and  J,  D,  Watkina, 
for  defendants  and  appellees. 

Tamaferro,  J.  Tliis  is  an  action  brought  by  the  plaintiff  as 
administrator  of  the  estate  of  Winfrcd  Wood,  to  recover  from  the 
defendants  certain  sums  of  money,  as  remainders  due  in  principal 
and  interest  on  two  promissory  notes  executed  in  favor  of  Wood,  by 
John  Wilson  and  the  defendants,  in  the  year  A.  D.  1859,  and  due  in 
I860.  It  seems  that,  originally,  there  were  three  notes;  one  for  $1800, 
one  for  (1222,  and  the  other  for  $891.  These  notes  were  drawn  in  the 
solidary  form — "  We,  or  either  of  us,  promise  to  pay,'*  etc.,  and  signed 
by  John  Wilson  and  the  two  defendants.  In  October,  1861,  the  plain- 
tiff brought  suit  against  Wilson  alone  on  the  three  notes,  and  on  the 
twenty-third  of  that  month,  judgment  by  confession  was  rendered 
against  him  for  the  several  amounts  claimed  to  be  due,  after  deducting 
partial  payments  that  had  been  made  by  him.  An  execution  was 
isaaed  on  this  judgment,  in  January,  1867.  Property  was  seized  and 
sold,  and  the  proceeds  applied  first  to  the  extinguishment  of  the  first 
note,  and  the  remainder  as  credits  pro  rata  on  the  other  two.  For  the 
balanee  yet  doe,  the  administrator  brings  the  present  suit. 

The  defense  is,  prescription  of  the  notes,  and  also  that  the  defend- 
ants were  only  sureties  of  Wilson,  and  that  tliey  are  released  by  the 
ezteneion  of  time  given,  without  their  knowledge  or  consent,  by 
the  plaintiff  to  their  principal.  It  appears  that,  upon  the  confession 
of  judgment  by  Wilson,  in  October,  1861,  a  stay  of  execution  was 
granted  until  first  of  March,  1862.  Judgment  in  the  court  below  was 
for  the  defendants.    The  plaintiff  appealed. 

An  interval  of  more  than  five  years  oocnrred  between  the  date  oi 
tba  vendition  of  the  judgment  against  Wilson,  and  the  service  of  the 
dtalaoa  upon  the  defendants  in  the  salt  now  before  ob.    The  plaintiff. 
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howerery  offers  to  sliow  an  interruptioa  of  prescription.  He  states,  as 
a  witness  in  his  own  bebalf,  that  in  the  fall  of  1863,  or  the  spring  ol 
1864,  in  a  conversation  with  Isaac  Mnrrell,  the  latter  asked  him  if  he 
would  take  Confederate  money  for  the  debt,  and  tliat  he  replied  he 
would  not.  That  no  further  conversation  on  the  subject  took  place 
at  that  time.  That  afterwards,  in  the  spring  of  1867,  Isaac  Mnrrell 
sicknowledged  the  correctness  of  the  debt,  but  said  that  he  did  not 
intend  to  pay  it  if  he  could  keep  from  it,  and  asked  the  witness  if  ho 
blamed  him ;  and,  in  answer,  witness  said  he  did  not. 

On  cross  examination,  the  plaintiff  stated  that  Murrell  remarikcd 
that  John  Wilson  ought  to  pay  the  debt.  We  sec  nothing  in  this  evi- 
dence which  shows  that  the  defendant  cither  acknowledged  that  he 
owed  the  debt,  or  that  ho  i)romisod  to  pay  it.  He  may  have  thongfat 
it  a  matter  of  policy,  to  avoid  the  annoyance  and  expense  of  a  lawsuit, 
to  pay  the  debt  in  a  worthless  currency,  and  this  may  have  prompted 
the  inquiry  he  made  of  the  plaintiff,  if  he  would  take  Confederate 
money.  At  all  events,  the  plaintiff  declined  to  receive  it  j  and,  if  all 
the  defendant  said  were  constnicd  as  a  conditional  offer  to  pay  the 
debt  in  Confederate  money,  as  a  compromise  or  avoidance  of  a  lawsuit, 
it  could  not  amount  to  an  interruption  of  prescription.  9  An.  15 }  11 
An.  85 ;  same  184 ;  21  An.  275.  Deeming  the  plea  of  prescription  well 
taken,  we  omit  an  examination  of  the  other  grounds  of  defense.  C. 
C.  art.  3540. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 


No.  105.— Pierre  A.  Dubuys  v.  P.  A.  &  W.  W.  Farmer. 

In  a  suit  to  make  fho  indorscr  of  a  promisaory  note  liable  the  holder  m^j,  under  Uie  aHegn- 
tlon  that  due  notice  has  boen  given,  introdaoe  parol  eyidence  showing  that  danaad  has 
been  made  and  notice  glron.  The  fact  that  protest  has  been  made  and  notice  gl-vea  Vj  the 
notary,  does  not  preclude  tho  holder  fh>m  introdnclng  other  evidence  of  notice. 

The  acts  of  the  Legislatnre  of  1856  and  1858,  declaring  that  on  all  bUla  and  nolos  made  Mffo6' 
able  bylaw  or  custom,  three  days  of  grace  shall  be  allowed,  do  not  repeal  or  taodUy  the 
general  law  mofohant,  which  allows  three  days  of  grace  on  non-negotiable,  as  ««<I  as 
negotiable  notes.  Therefore  notice  to  the  indorscr  of  s  nonucgotlablo  note  is  in  tbOB,  U 
given  at  tho  expiration  of  the  three  days  of  grace  allowed  by  the  law  merchant 

APPEAL  from  tlie  Fourteenth  District  Court,  X)ari8h  of  Ouachita. 
Bayy  J.  Bichardson  cD  McEnery,  for  plaintiff  and  appellee.  IT. 
W,  Fanne}'  in  vro,  per.  Oarreit  d;  Garrett,  for  defendant  and 
appellant. 

Wyly,  J.  Tho  defendant,  W.  AV.  Fanuer,  has  appealed  ihmi  a 
judgment  against  him  as  indorser  of  a  promissory  note.  He  oontends 
that  under  the  pleadings  his  liability  can  not  be  established  in  any 
other  manner  and  by  any  other  evidence,  than  the  protest  and  tiift 
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certificate  of  notice  of  protest  annexed  to  plaintiff's  |>etitioi),  and  timt 
ihey  are  insufficient : 

Fint — Because  tbe  protest  should  have  been  made  on  the  day  of 
maturity  instead  of  on  the  last  of  the  three  days  of  grace,  the  notc^ 
being  non-negotiable. 

Second — ^Because  the  notice  of  protest,  deposited  in  the  postoffice^ 
was  not  sufficient,  ho  residing  in  the  same  place  with  the  maker,  should 
have  been  served  personally  or  at  his  domicile. 

Of  course  the  plaintiff  can  not  establish  the  liability  of  the  indorser 
on  any  other  ground  than  that  laid  in  his  petition,  he  can  not  prove- 
what  he  has  not  alleged,  and  to  that  extent  the  bill  of  exceptions  of 
the  appellant,  to  which  our  attention  has  been  called,  was  well  taken; 
bat  under  the  avecment  that  the  liability  of  the  indorser  was  fixed  by 
due  notice  of  dishonor,  we  think  it  was  competent  for  plaintiff  to  prove 
it  by  paKol,  although  he  alleged  the  fact  as  appearing  by  tlie  protest 
and  certificate  of  notice  of  protest  attached  to  his  petition. 

The  object  of  pleadings  is  to  apprise  the  defendant  of  the  grouudn 
taken  to  establish  his  liability  so  that  he  may  prepare  his  defense. 
The  indorser  here  was  informed  that  the  plaintiff  claimed  his  liability 
on  the  ground  that  he  was  duly  notified  of  dishonor.  If  the  protest 
and  certificate  of  notice  thereof,  attached  to  the  petition,  were  not 
snffident  to  establish  the  fact,  we  see  no  reason  why  it  could  not  be 
established  by  other  competent  evidence.  Verbal  notice  of  dishonor 
iB  as  competent  as  written  notice.  Chitty  on  Bills,  503.  It  is  in  proof 
in  this  case  that  the  indorser  was  verbally  notified  of  the  dishonor  oa 
the  day  the  note  was  protested. 

The  only  remaining  question  is,  was  the  demand  of  x>aynient  of  the 
maker,  and  the  protest,  on  tlio  last  of  the  three  days  of  grace  in  due 
time,  the  note  being  non-negotiable.  On  this  point  wc  can  not  agree 
with  the  appellant.  Under  the  general  law  merchant,  which  is  recog- 
nized and  enforced  in  this  State,  the  three  days  of  grace  are  allowable 
on  promissory  notes,  whether  negotiable  or  uon- negotiable.  Chitty 
on  Bills  553-  Smith  r.  Kendall,  6  T.  R.,  12*);  and  authorities  there 
cited. 

But  the  appellant  contends  that  the  commercial  law  has  been 
modified  by  the  statutes  of  1855  and  1858,  declaring  that  on  all  bills  of 
exchange  and  promissory  notes  made  negotiable  by  law  or  the  custom 
of  merchants  of  this  State,  three  days  of  gi*ace  shall  bo  allowed,  and 
oil  bills  payable  at  sight  and  drafts  or  orders  for  ^unnoy,  payable  on 
demand,  no  days  of  grace  shall  be  allowed. 

In  these  statutes  we  see  no  abrogation  of  the  commercial  law  allow- 
ing days  of  gi^ace  on  non-negotiable  notes,  nor  anything  inconsistent 
therewith ;  and  we  presume  if  such  was  the  intention  of  the  lawgiver 
it  ^ottld  have  been  expressed. 
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The  rule  expre$$io  uniua  erchwio  alierius,  invoked  by  the  ftppeUant. 
is  here  inapplicable. 

If,  instead  of  the  statutes  referred  to,  tlie  Legislature  bad  enacted  a 
general  commercial  law  for  this  State,  and  therein  declared  that  three 
^ays  of  grace  shall  be  allowed  on  all  negotiablo  pi^er,  this  specifica* 
tion  would  have  excluded  non-negotiable  notes,  and  the  rule  invoked 
by  the  appellant  would  be  specially  applicable. 

Bat  as  these  statutes  neither  repeal  nor  conflict  with  the  genecal 
commercial  law  allowing  days  of  grace  on  non-negotiable  notes,  we 
are  bound  to  conclude  the  demand  of  payment  was  in  due  time.  The 
note  was  duly  dishonored  and  the  appellant,  being  verbally  notlfleii 
thereof  on  the  same  day  by  the  notary,  became  liable. 

It  is  therefore  ordered  tliat  the  judgment  appealed  from  be  affirmed, 
and  that  appellant  pay  cost  of  appeal. 


No.  173. — Tub  Succession  of  Joiik  A.  Ross. — Opposition  of  E.  H. 
Crosby  and  the  Union  Bank  of  Louisiana. 

A  contnct  for  the  hire  of  sUtos  cao  not  be  enforced.  Ante  pege  aoo.  Bat  If  a  pwtitlDB  of  tkp 
raoceaeion  hM  L.een  made  between  the  coheirs,  m  in  thie  cue,  and  one  of  the  heirs  i« 
fonnd  to  be  indebted  to  the  succession  for  the  hire  of  slaves,  the  amount  oi  such  indeb  • 
odness  wm  properly  deducted  by  the  executors  from  Ihe  share  cominjc  to  such  heir. 

APPEAL  from  the  Parish^Court  of  De  Soto  parish.  Sutherliu,  Pairii^h 
Judge.  B.  J,  Boxcman^  for  executors,  appelLints.  Elam  cO  Wim- 
pUj  for  opponents  and  appellees. 

Wtlt,  J.  The  executors  of  John  A.  Ross  have  appealed  from  \\w 
judgment  of  tlio  parish  court  homologating  their  account,  and  disal- 
lowing various  items  thereof,  on  the  opposition  of  Crosby  and  i\w 
Union  Bank. 

They  contend  here  that  the  item  No.  28,  of  $3350,  for  hire  ot  ten 
hands  for  two  years,  due  by  John  A.  Ross  to  J.  H.  Goodwin,  was  im- 
properly reduced  by  the  court  to  $2825  46 ;  also  that  the  item  for  the 
labor  of  twenty-four  hands,  the  property  of  Mrs.  Ross,  as  per  vouchor 
thirty,  was  improperly  rejected ;  also  that  the  item  of  hire  of  negroes, 
as  shown  by  voucher  twenty-two,  was  improperly  disallowed;  also 
that  the  item  for  *'  piano  and  stool,'*  appraised  at  $300,  for  which  they 
claim  credit,  having  delivered  it  to  the  daughter  of  Ross,  was  im- 
properly rejected. 

As  to  the  credit  for  the  piano,  which  the  executors  contend  was 
given  by  Ross  to  his  daughter  and  for  which  they  claim  credit,  having 
delivered  it  to  her,  we  will  remark  there  is  no  evidence  of  the  donation 
in  the  record,  and  we  think  this  item  was  properly  disallowed.  As  to 
4*laims  for  negro  hire,  this  court  has  decided  that  they  caa  not  be 
enforced,  22  An.  p.  300,  and  therefore  the  items  Nos.  30  and  22  were 
properly  rejected. 
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We  find,  hoveTer,  from  tbe  evidence,  that  the  item  No.  28,  for  $3350, 
T7as  not  for  the  hire  of  slaves  so  far  as  the  heirs  of  Mrs.  Ross  are  con- 
cerned, and  as  it  now  appears  on  the  account. 

It  appears  that  at  the  settlement  and  final  partition  of  the  succes- 
sion of  J.  H.  Goodwin,  the  father  in  law  of  John  A.  Ross,  that  Ros« 
Mas  owing  the  said  succession  the  sum  of  (3330  for  hire  of  negroes, 
and  that  Mrs.  Ross  collated  or  settled  it  by  deducting  that  sum  from 
the  share  due  her  in  the  settlement  with  her  coheirs.  The  court 
beiow  reduced  this  claim,  because  Goodwin  died  before  the  end  of  the 
second  year  for  which  the  hire  was  owing ;  that  after  Goodwin's  death 
the  negroes  belonged  to  Mrs.  Ross,  and  the  remaining  hire  from  Sep- 
tember, the  time  of  Goodwin*s  death,  to  the  end  of  the  year,  fell  into 
the  community  existing  between  Ross  and  his  wife.  This  is  not  correct. 
It  was  not  till  after  the  final  settlement  by  the  heirs  that  Mrs.  Ross  ac- 
quired ownership  of  the  negroes  hired  to  Ross  by  her  father.  Although 
Groodwin  divided  his  slaves  among  his  children  he  did  not  convey  the 
title — ^indeed  it  was  expressly  stipulated  that  Ross  was  to  pay  the  hire 
claimed.  At  his  death  all  the  slaves  hired  to  the  different  heirs 
belonged  to  his  succession.  At  the  partition  Ross  was  owing  the  suc- 
cession the  full  amount  of  $3350,  for  hire  of  slaves  up  to  that  date. 
This  sum  his  wife  had  to  deduct  from  the  share  coming  to  her,  and  to 
this  extent  Ross,  her  husband,  became  her  debtor,  not  for  hire  but  foi 
60  much  of  her  funds  applied  to  the  payment  of  his  debt. 

We  think  the  heirs  of  Mrs.  Ross  were  properly  entitled  te  the 
amount  of  this  claim,  and  that  the  judge  erred  in  reduoins:  it.  In 
other  respects  the  judgment  appealed  from  is  correct. 

It  is  therefore  ordered  that  the  judgment  homologating  the  pro- 
visional account  of  this  succession,  be  amended  so  that  the  full  amount 
of  $3350,  in  item  twenty-eight,  be  allowed  instead  of  $2625  46,  as 
reduced  by  the  court  below,  and  as  thus  amended  that  the  judgment 
be  affirmed.  It  is  further  ordered  that  the  appellees  pay  costs  of  this 
appeaL 


No.  166.— Henderson  MoFarland  v.  Elias  Conneli^ 

One  pntner  in  Uie  planting  tmBiness,  can  not  tne  for,  nor  recorer  In  his  indirldnal  oapaeiiy, 
cotton  or  other  prodnce,  made  on  the  plantation,  nntil  the  partnership  affairs  have  been 
liquidated,  and  the  proceeds  dlTlded.  Therefore,  the  plaintiff  in  this  suit,  a  partner,  can 
not  reoover  the  cotton  delivered  by  the  other  partners  to  defendant  in  payment  for  supplies 
furnished  to  make  the  crop. 

APPEAL  from  the  District  Court,  parish  of  Bossier.    Levisee,  J. 
L,  B,  Watkins  and  J.  D.  WatJcinSf  for  plaintiff  and  appellant. 
€hriffin  dc  Snider,  for  defendant  and  appellee. 

Howe,  J.    The  plaintiff  alleging  that  the  defendant  had  wrongfully 
^uid  tortiously  taken  and  removed  out  of  the  possessioHi  and  irom  the 
61 


Digitized  by 


Google 


482  SUPREME  COURT  OP  LOUISIANA, 

McVulandT.  OonneU. 

plantation  and  premises  ^f  plaintiff,  fourteen  bales  of  cotton,  piayed 
for  judgment  for  the  amount  of  cotton  or  its  value,  and  for  9750 
damages. 

It  appeared  on  the  trial,  that  the  plaintiff  entered  into  an  agreement 
in  1866,  with  B.  F.  Brnton  and  Louis  Monzingo,  by  which  a  planting 
partnership  was  formed.  By  its  terms  the  plaintiff  was  to  furnish  tbo 
use  of  certain  land,  and  to  supply  one-half  the  mules,  farming  utensils^ 
and  rations,  while  his  partners  were  to  pay  the  wages,  manage  the 
hands  and  fiimish  the  other  half  of  necessary  teams,  utenaila  and 
rations.  The  net  proceeds  of  the  adTenture  were  to  be  divided  one- 
lialf  to  plaintiff,  and  tiie  ether  half  to  Bruton  and  Monsingo.  The 
enterprise  seems  to  have  been  unsuccessful,  the  eotton  in  controveny 
being  nearly  all  that  was  produced.  This  cotton  was  delivered  to 
defendant  by  Bruton  and  Monzingo,  who  were  indebted  to  him  for 
supplies  and  money  advanced.  There  is  some  evidence  to  show  Ihal 
plaintiff  did  not  comply  with  his  agreem^it  in  the  matter  of  ratkma. 
It  is  claimed  by  defendant,  and  there  is  some  testimeiny  to  SEBppoit  Hie 
assertion,  that  the  laborers  would  have  abandoned  the  place  for  want 
of  food,  if  he  had  not  advanced  these  supplies  on  the  faith  of  the  etop. 
However  this  may  be,  it  doea  not  appear  on  behalf  of  plaintiff  timt 
the  partnership  was  ever  liquidated,  or  the  proceeds  evep  divided. 
The  cotton  for  which  tiie  suit  is  brought,  was,  timefoie,  so  fiur  aa  ^e 
are  advised,  a  partnership  asset.  It  never  belonged  to  plaintiff,  and 
he  had  no  more  right  to  sue  for  it  in  this  form  of  sMxm  thaa  hie  co- 
partners had  to  turn  it  over  to  defendant.  The  allegattoii  Uiat  the 
defendant ''tortiously  took  and  removed  out  of  the  possession  and 
from  the  plantation  and  premises  of  plaintiff,"  certain  cotton,  not 
being  proved,  the  court  did  not  ^r  in  its  judgment  of  nonsuit. 

Judgment  affirmed. 


No.  114.— L.  M.  B.  Rind  v.  Succession  op  D.  J.  Fujker  and  W,  W 

Farmer. 

The  tAcit  morlga^  allowed  by  law  in  Ikvor  of  minoni  on  fba  propwly  of  tkair  talon,  to  Mcarft 
the  fklthftil  adminlBtraUon  of  Uieir  estates,  does  not  sttaoh  to  property  tiiat  has  come  into 
the  possession  of  the  tutor  under  n  deed  ttam  a  party,  who  did  not  himself  own  the 
property. 

APPEAL  from  the  District  Court,  parish  oi  Ouachita*    Hay,  J. 
W.  J.  Q.  Baker,  for  plaintiff  and  appellee.    Morrison  d  Farmery 
for  defendants  and  appellants. 

LuDSLiNO,  C.  J.    This  is  a  suit  to  enforce  a  tacit  mortgage  on  two 
tracts  of  land  in  the  possession  of  third  parties* 

N.  D.  Rind,  as  tutor  of  his  minor  daughter,  the  plaintiff,  is  shown  to 
have  received  $11,007  31,  which  was  inherited  by  hw.    He  died,  owing 
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this  sma  to  hi«  minor  child,  and  the  probate  court  of  Oaachito  gave 
judgment  against  his  succession,  for  that  amount,  with  interest. 

Since  the  rendition  of  this  judgment  two  thousand  two  hundred  and 
four  doUars  have  been  collected  from  the  estate  of  N.  D.  Kind. 

In  April,  1839,  James  H.  Brigham  sold  to  N.  D.  Kind  a  plantation, 
situated  in  the  parish  of  Ouachita,  containing  about  eight  hundred 
arpents.  This  sale  was  made  in  part  on  a  credit^  and  a  mortgage  and 
the  vendor's  privilege  was  retained  in  the  deed.  The  act  of  sale  was 
recorded  in  the  notarial  record  of  deeds,  about  two  months  before  it 
was  registered  in  the  book  of  mortgages. 

The  plantation  sold  to  Bind  was  composed  of  two  tracts  of  land ; 
the  one  known  as  '^  The  Arpen  Tract/'  embracing  about  290  acres,  and 
the  other  formed  a  part  of  the  Maison  Rouge  grant. 

Under  a  mortgage  made  by  Brigham  to  the  Citizens'  Bank  to  secure 
a  loan,  and  which  Rind  had  assumed  to  pay,  the  Arpen  tract  was  seissed, 
and  was  sold  for  six  thousand  and  sixty-six  dollars;  the  purchase 
price  exceeded  the  loan  secured  by  the  mortg2%ge  by  two  thousand  four 
hundred  and  fifty-three  dollars.  The  plaintiff  claims  that  she  is 
entitled  to  a  mortgage  on  the  property  for  this  balance,  as  her  tacit 
mortgage  was  the  next  in  rank  to  the  bank's  mortgage.  If  it  be  true 
that  the  plaintiff's  mortgage  was  the  next  in  rank  to  tlie  mortgage 
under  which  the  property  was  sold,  and  that  there  was  no  other  mort> 
gage  on  the  land  which  was  preferable  or  anterior  to  the  seizing 
creditor's,  the  proposition  of  the  plaintiff  would  be  correct.    C.  P.  707» 

But,  it  appears,  that  the  Citizens'  Bank  had  a  mortgage  on  the  land, 
to  secure  the  payment  of  $15,000,  the  amount  subscribed  for  the  stock 
of  said  bank  by  Brigham  and  Downs,  dating  from  the  sixteenth  of 
January,  1833,  long  anterior  to  the  mortgage  of  Rind. 

It  is  conceded  that  the  bank  had  this  mortgage,  but  it  is  contended 
that,  by  the  sale  of  the  property,  under  the  mortgage  of  the  bank  for 
the  loan,  the  mortgage  for  the  stock  was  extinguished,  and  both 
amounts  were  secured  by  a  mortgage  or  mortgages  in  the  same  act. 

The  plaintiff  seems  to  have  supposed  that  the  act  of  mortgage  to 
secure  the  sum  subscribed  for  stock,  and  also  to  secure  any  loans  whicli 
might  be  made,  contained  but  one  mortgage,  or  that  the  two  mortgages 
were  of  equal  rank,  because  contained  in  the  same  act.  Either  sup- 
position is  erroneous. 

The  stipulation  of  the  mortgage  to  secure  the  loan,  thereafter  to  be 
made,  was  an  obligation  potestative  on  the  part  of  the  mortgagor.  It 
was  not  the  agreement  itself,  which  created  the  vinculum  jurU^  but  the 
accomplishment  of  the  condition.    C.  C.  2016,  2019. 

The  mortgage  for  the  loans  remained  inoperative  until  the  loans 
were  actually  made,  which  was  sometime  after  the  execution  of  the 
act  of  mortgage.  2  Troplong,  Hypoth^ques,  Nos.  478,  479  and  480; 
15  An.  630,  Haynes,  Liquidator,  v.  Courtnay. 
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The  property  snbjocted  to  the  stock  mortgage  for  fifteen  thousand 
dollars  was  sold  for  six  thousand  and  sixty-six  dollars.  It  is  clear 
that  this  sale  did  not  nffect  the  stock  mortgage,  which  was  older,  by 
several  months,  than  the  loan  mortgage,  under  which  the  property  was 
sold.  And  it  is  of  no  consequence  to  tiie  plaintiff  whether  the  act  of  the 
sh:  riff  in  transferiing  tiie  property  to  the  adudicatee  was  valid  or  not, 
as  i.i  any  event,  it  could  not  make  her  mortgage  outrank  the  bank'a. 

The  bank^s  mortgage  was  the  oldest,  and  it  is  first  in  rank  still, 
unless  it  has  been  extinguished  in  some  manner  different  from  that 
above  stated.  But  as  the  bank  is  not  a  paity  to  this  suit,  we  deem  it 
unnecessary  further  to  discuss  its  rights,  as  thev  can  not  be  affected 
by  the  decision  in  this  case. 

The  plaintiff's  c!aim  t j  a  mort:^age  on  t^iat  paii;  of  land  bought  by 
Rind,  embraced  in  the  '^  Maison  Rouge  grant,  ^*  is  clearly  unfounded. 

The  gr;int  to  the  Marquis  de  Maison  Rou^o  was  held,  by  the  Supreme 
Court  of  the  United  States,  not  to  have  invest 'd  him  with  title  to  the 
lands,  and  it  was  decided  that  they  belonged  to  the  United  States. 

This  was  in  1849  and  18i)0,  long  after  the  lands  had  passed  oat  of  the 
possession  of  Rind.  The  sule  to  Rind,  by  Brigham,  in  1839,  was, 
therefore,  the  sale  of  the  property  of  another,  and  it  conferred  no 
title.    C.  C.  art.  2427. 

It  is  too  obvious  to  need  argument  that  the  tacit  mortgage  of  the 
minor  could  not  attach  to  thd  property  of  another,  simply  because  it 
happened  to  bo  in  his  possession,  under  a  deed  from  one  who  did  not 
himself  own  the  property. 

Tho  case  of  the  succession  of  D.  W.  Coxe,  relied  on  by  the  plaintiff, 
dors  not  support  his  views. 

In  that  case,  this  court  held  that  one  who  had  availed  himself  of 
the  benefit  of  the  pre-emption  act  of  the  twenty-seventh  of  Mrtrch 
1851,  in  tavor  of  actual  settlers  in  good  faith,  who  had  paid  a  price  for 
tho  land,  could  not  he  permitted  to  recover  from  his  vendor  the  pr.ce 
paid  him — that  was  tlie  only  issue  in  the  case. 

But  the  question  at  issue  in  th3  case  at  bar  is,  did  a  tacit  mortgage 
against  Rind  attach  to  lands,,  to  which  he  nevrr  had  a  title t 

Tho  title  to  the  lands  in  question  remained  in  the  United  States 
until  Miss  McCalob  acquired  it  from  the  United  States,  long  after  the 
ilcath  of  Rind. 

The  plaintiff  has  failed  to  make  out  her  case ;  but  as  she  may  bo  able 
to  show,  in  her  contest  with  the  bank,  now  pending  in  another  suit, 
that  the  stock  mortgage  of  the  bank  has  heen  extingnished,  we  think 
the  ends  of  justice  will  be  subserved  by  rendering  a  judgment  of  non- 
suit. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
avoided,  and  that  there  be  judgment  of  nonsuit  again^tt  the  plaintiff, 
with  costi  of  both  conrts. 

Rehearing  refused. 
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No.  126.— A.  Winter  v.  S.  B.  Jones. 

k  pmaduarj  note,  giyen  for  Confederate  notes  or  bonds  u  an  equivalent,  Is  void  for  want  of  a 

legal  consideration. 

APPEAL  from  the  Tenth  District  Court,  parish  of  Caddo.  I/evisedf  J. 
J.  W.  Ihincan,  for  plaintiff  and  appellee.  Iiand  and  Taylor, 
for  defendant  and  appellant. 
This  case  was  tried  by  a  jury  in  the  conrt  below. 
LuDELiNG,  C.  J.  This  is  a  suit  on  a  promissory  note,  secured  by 
mortgage,  against  the  maker.  The  defense  is  that  the  consideration 
of  the  note  was  Confederate  money  or  bonds,  an  unlawful  currency 
issued  to  assist  in  subverting  the  government  of  the  United  States. 
The  plaintiff  filed  an  amended  petition  and  prayed  for  a  jury,  which 
was  properly  allowed  by  the  district  judge. 

The  case  was  submitted  to  a  jury  who  rendered  the  following  ver- 
dict :  *'  We,  the  jury,  find  for  the  plaintiff  in  the  sum  of  six  hundred 
and  fifty  dollars,  in  United  States  currency,  without  interest."  The 
balance  claimed  on  the  note  was  $4862  83,  with  interest.  A  new  trial 
was  granted  by  the  district  judge ;  and  the  case  was  a  second  time 
submitted  to  a  jury,  who  found  a  verdict  for  the  plaintiff  for  $4862  83, 
without  interest.  And  judgment  was  rendered  in  accordance  with  the 
verdict. 
Both  verdicts  seem  to  have  been  the  result  of  compromises. 
The  only  question  at  issue  is,  was  the  consideration  of  the  note  Con- 
federate money  or  not  ?  Both  the  plaintiff  and  the  defendant  have 
testified  in  this  case,  and  as  is  usual,  their  testimony  is  somewhat 
<»nflicting. 

The  plaintiff  swears  that  cotton,  loaned  by  him  to  the  defendant, 
was  the  consideration  of  the  note ;  while  the  defendant  swears  that 
Confederate  States  bonds  or  notes  constituted  the  consideration. 
Jones  swears  that  Winter  sold  his  cotton  to  the  Confederate  States  for 
lionds  or  notes,  and  loaned  him  the  bonds  or  notes,  for  which  he  exe- 
cuted the  note  in  suit.  The  Confederate  States'  agent  says  he  bought 
the  cotton  for  the  Confederate  States ;  that  he  took  an  order  from 
Winter  directing  Jones  (on  whose  place  the  ootton  was  stored),  to 
deliver  the  cotton  to  him ',  that  the  cotton  was  weighed  and  delivered 
by  Jones,  and  that  he  gave  to  Jones  a  certificate  for  the  amount  of  tho 
cotton,  payable  to  the  order  of  Winter.  And  Winter  himself  says  he 
*' tamed  over  the  bonds  to  Jones." 

It  is  dear  Winter  never  ceased  to  be  the  owner  of  the  cotton  until, 
by  his  consent  and  order,  the  cotton  was  sold  and  delivered  to  the 
Confederate  States  for  bonds  or  notes ;  and  these  notes  were  turned 
over  to  Jones  by  Winter,  who  had  collected  them  on  the  oertiflcate 
given  l^  the  purchasing  agent  of  the  Confederate  States.    For  the  use 
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of  those  bonds  or  notes  the  obligation  sued  on  was  given.  Under  the 
settled  jarlsprndence  of  this  State  snch  obligations  ^cannot  be  enforeed 
by  the  courts. 

It  is,  therefore,  ordered  that  the  verdict  of  the  jnry  be  set  aside,  tliat 
the  j  udgment  of  the  court  a  ^ifo  be  reversed,  and  that  there  be  jadg- 
ment  in  favor  of  the  defendant,  rejecting  the  plaintiff's  demand,  witb 
costs  in  both  courts. 

Rehearing  refused. 


No.  149. — ^Johnson  &  Hamilton  v,  Jordan  &  Poster. 

Tli«  •vidence  of  *  donsUon  inter  vivot  of  real  eetate  moat  be  in  writing.  But,  in  a  snU  t^  fbe 
wife  ageinat  her  haaband  for  a  aeparation  of  property,  in  which  she  claima  the  price  at « 
tract  of  land  which  ahe  acquired  ttom  her  ancestor  by  donation  nUer  vivos,  parol  tftimmiy 
ia  admiaaibU  to  ahow  that  the  huaband  aold  the  land  and  reoeiyed  the  prooeeda  tliereof: 
Third  parlies,  creditors  of  the  husband,  in  a  suit  to  annul  the  Judgment  of  tte  wife 
againat  the  husband,  can  not  inquire  into  the  validity  of  the  donation.    S  An.  610. 

APPEAL  from  the  Tenth  District  Court,  parish  of  Caddo.  Levi^te^  J. 
C,  M.  Fegues,  and  8.  L,  Taylor,  for  plaintiffs  and  appellees. 
Elam  &  Wemple,  for  defendants  and  appellants. 

Wtly,  J.  The  plaintiffs  sue  the  defendants,  Jordan  &  Foster,  to 
recover  judgment  in  aolido  against  them  for  the  amount  of  two  prom- 
issory notes.  They  also  aver  that  the  said  Foster,  with  a  view  to 
defraud  and  ii^ure  them,  procured  his  wife,  Sarah  £.  Jordan,  to 
institute  suit  in  the  district  court  ^*  for  the  recovery  of  certain  aimula- 
ted  claims,  which  his  said  wife  pretended  to  hold  against  him  for 
various  paraphernal  effects,  said  to  have  been  received  by  him^  and 
converted  to  his  use ;  that,  without  any  legal  evidence  having  been 
offered  in  support  of  iier  unfounded  claims,  and  by  the  illegal  and 
fraudulent  connivance  of  herself  and  her  said  husband  a  judgment 
was  rendered  in  her  favor,  at  the  October  term,  1865,  for  a  large 
amount  of  money,  with  interest,  with  a  recognition  of  a  tacit  mortgage 
and  a  dissolution  of  the  community.^'  They  also  aver  that,  under  aaid 
judgment,  certain  laud  of  her  said  husband  was  illegally  aold  and 
adjudicated  to  her )  they  aver  that  said  judgment  and  aU  die  proceed- 
ings thereunder  are  absolutely  null  and  void,  because  obtained  by 
fraud  and  connivance,  and  without  sufficient  evidence;  they  deny  timt 
the  pretended  paraphernal  claims  of  the  wife  ever  had  any  existence 
or  that  the  husband  ever  received  the  sums  as  alleged  by  her. 

The  answer  of  Mrs.  Foster  is  a  general  denial,  end  tiie  avemuant 
that  the  judgment  obtained  by  her  against  her  said  haaband,  com- 
plained of  by  the  plaintiffs,  was  rendered  upon  anfllGieBt  evidenee, 
has  been  regularly  executed,  and  that  she  has  aconired  a  valid  title  to 
the  property  abjudicated  to  her  thereunder. 

▲t  the  trial  the  court  reduced  the  Judgment  of  Mie.  Fotler  itfaimrt 
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her  husband  to  one  hundred  and  ninety  dollars,  with  legi^l  interest 
from  the  twelfth  of  October,  1865,  and  maintained  her  title  to  the 
land,  and  ordered  her  to  pay  OFer  to  the  plaintiffs  the  surplus  of  the 
price  of  said  purchase;  to  wit :  $3500,  loss  one  hundred  and  ninety 
dollars,  to  be  retained  in  satisfaction  of  her  iudfi^ment,  and  she  has 
appealed. 

The  appellant  abandcms  in  this  court  the  claims  against  her  husband, 
which  were  disallowed  by  the  court  below,  except  the  one  for  $1750, 
which,  she  contends,  was  erroneously  rejected,  the  same  having  been 
fully  established  by  the  eyidence. 

The  contest  then  is  limited  to  this  claim. 

It  was  for  a  tract  of  land  and  an  improvement  given  to  Mrs.  Foster 
by  her  fcither,  which  her  husband  sold  for  the  aggregate  priee  of  $1750. 
The  father  swears  that  '<  the  paper  title  of  the  land  was  made  by  him, 
and  the  notes  for  the  price  were  made  payable  to  his  daughter."  It  is 
aatisfactorily  shown  that  the  price  was  collected  by  the  husband. 

The  evidence  however  establishing  these  facts,  was  excepted  to  by 
the  plaintiffs,  on  the  ground  that  said  *'  depositions  went  to  establish, 
by  parol,  a  donation,  of  either  land,  or  a  note,  arising  fh>m  the  sale  oi 
land,  when  the  law  requires  said  donation  to  be  established  by  writing.'' 
The  judge  overruled  the  objection,  on  the  ground  that  the  plain tiflfo, 
by  their  counsel,  had  expressly  agreed  that  said  depositions  should  be 
used  aa  evidence,  and  that  the  agreement  appended  to  the  depositions 
^estopped  them  from  objecting.  We  think  the  bill  of  exceptions  taken 
to  the  ruling  of  the  court  in  receiving  this  evidence  was  not  well  taken. 
The  object  of  the  evidence  was  not  to  establish  a  donation  inter  vivo$, 
by  parol ;  it  was  to  prove  the  husband's  indebtedness  to  the  wife, 
regardless  of  the  validity  of  her  title  to  the  property  converted  to  his 
use.  Whettier  Mrs.  Foster  had  a  good  title  to  the  funds  appropriated 
by  her  husband  or  not,  was  no  defense  for  him ;  he  collected  the  money 
xis  her  agent,  and  was  bound  to  return  it  to  her,  even  though  he  had 
received  it  unduly.  His  creditors  have  no  better  defense  to  this  claim 
tlian  he  had. 

The  validity  of  the  donation  does  not  concern  them ;  it  is  a  matter 
between  the  donor,  and  those  claiming  under  him,  and  the  donee 
Snow  V.  Copely  ot  al.,  3  An.  610. 

The  case  ot  Chachere  i\  Dumartrait,  2  La.  40,  and  Pecquet  v.  Pec- 
quet's  executor,  17  An.  224,  cited  by  the  appellant,  are  directly  in  point 
and  furnish  ample  reasons  in  support  of  the  position  taken  by  her. 

We  are  satisfied  there  was  error  in  rejecting  this  claim  of  $1750. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 

so  as  to  change  Mrs.  Foster's  judgment  from  one  hundred  and  ninety 

dollars  to  nineteen  hundred  and  forty  dollars,  and  as  thus  amended, 

that  it  be  affirmed.    It  is  further  ordered  that  plaintiffs  pay  costs  of 

tbia  appeal. 
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No.  143.— G.  M.  Bender  i;.  R.  J.  Looket  et  al. 

Tlie  ehftrftcter  of  the  aotton  le  determined  liy  fhe  pnyer  of  the  petWon,  and  If  avitiftl 

tor  damages,  or  tbe  valne  of  the  propertj,  Urith  Intereal^  Ai  9otido,  alleaeA  to  tevabcan 
received  by  the  defendants,  the  action  ia  prescribed  by  one  year. 

Agenta  acting  under  a  quati  eoiUraol  are  not  liable  for  interest  and  ezponaes  Incomd  on  flie 
property  in  their  hands,  nor  are  they  liable  in  9oUdix 

APPEAL  from  the  Tenth  District  Court,  parish  of  Caddo.    LevUee^  J. 
Land  d  Taylor,  for  plaintiff  and  appellant.    Bohert  J,  Loonetfy  pro 
se,  defendant  and  appellee. 

Wtlt,  J.  The  plaintiff  alleges  that  in  the  suit  of  J.  T.  Belknapp 
against  him  and  James  F.  Ainsley,  in  which  said  Belknapp  illegally 
sequestered  nineteen  bales  of  cotton,  Looney  &  Wells,  a  law  firm, 
filed  a  petition  praying  that  said  sequestration  be  set  aside  and  that 
the  petitioner  and  Ainsley  be  permitted  to  bond  the  cotton  seques- 
tered ;  that  in  pursuance  of  said  prayer  the  order  was  granted  and  the 
bond  was  signed  in  the  name  of  the  petitioner  by  Looney  &  Wells,  as 
attorneys,  it  was  also  signed  by  James  F.  Ainsley  and  by  Robert  J. 
Looney  and  by  M.  Baer  ;^  that  on  the  execution  of  said  bond  the 
cotton  was  delivered  by  the  sheriff  to  the  said  James  F.  Aindey, 
Robert  J.  Looney  and  M.  Baer ;  that  the  said  suit  of  Belknapp  against 
him  and  Ainsley,  in  which  the  cotton  was  sequestered,  was  att^rwards 
dismissed  for  want  of  prosecution  and  the  writ  of  sequestration  set 
aside  by  a  judgment  of  the  court;  ^'  that  the  said  nineteen  bales  of 
cotton,  sequestered  as  aforesaid,  were  bonded  without  his  knowledge 
or  consent,  or  any  authority  derived  from  him,  and  were  likewise 
delivered  by  the  sheriff  to  the  said  James  F.  Ainsley,  Bobert  J*  Looney 
and  M.  Baer,  without  any  consent,  knowledge  or  authority  given  by 
your  petitioner.  Your  petitioner  further  represents  that  he  is  informed 
and  believes  that  said  cotton,  after  its  receipt,  as  aforesaid,  was  sold, 
and  the  proceeds  of  the  sale  received  by  said  parties,  to  wit:  James  F. 
Ainsley,  Sobert  J.  Looney  and  M.  Baer,  or  received  by  one  of  said 
Iiarties,  with  the  knowledge  or  consent  of  the  others*  Your  petitioner 
further  represents  the  act  of  said  parties  in  bonding  said  cotton  and 
in  selling  it  and  receiving  the  proceeds  thereof,  without  the  consent, 
knowledge  or  authority  of  your  petitioner,  makes  them  liable  tii  soUdo 
to  pay  your  petitioner  the  full  value  of  said  cotton,  witili  interest 
thereon  from  the  date  of  its  receipt  and  sale.^  After  alleging  the 
value  of  the  cotton  he  prays  judgment  in  $olido  against  the  defendants 
for  its  value. 

The  defendants  set  up  a  general  defense  and  pleaded  the  prescrip- 
tion of  one  and  three  years. 

The  court  gave  judgment  for  the  defendants  on  the  plea  of  prescript 
tion,  and  the  plaintiff  has  appealed. 

From  the  petition  we  regard  the  suit  as  an  action  for  damages  for  a 
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tort,  aod  therefore  think  the  prescription  of  one  year  applicable*     C» 
C.  3201 5  20  An.  151 ;  C.  C.  2304. 

The  cause  of  action  is  sammed  up  in  the  allegation  that  ^'  the  act 
of  said  parties  in  bonding  said  cotton  and  in  selling  it,  and  receiving 
the  proceeds  thereof,  witlioat  the  consent,  knowledge  or  authority  of 
yonr  petitioner,  makes  them  liable  in  aolido  to  pay  your  petitioner  the 
full  Yolue  of  said  cotton  and  interest  from  the  date  of  its  receipt  and 
sale."  We  regard  this  clause  as  determining  the  character  of  the 
action. 

The  defendants  are,  sought  to  be  held  liable  in  aolido  and  to  be  com- 
pelled to  pay  interest  from  the  day  of  the  sale  for  an  act,  the  bonding 
find  selling  of  plaintiff's  cotton  and  receiving  the  proceeds  thereof 
-without  his  consent,  knowledge  or  authority.  If  plaintiff  should 
recover  it  will  be  for  the  damage  the  act  complained  of  has  done  him. 

But  the  plaintiff  insists  that  his  action  is  based  on  a  quasi  contract,, 
and  comes  under  article  2274  of  the  Civil  Code,  which  declares  that 
'^  When  a  man  undertakes,  of  his  own  accord,  to  manage  the  affairs- 
of  another,  whether  the  owner  be  acquainted  with  the  undertaking  or 
ignorant  of  it,  the  person  assuming  the  agency,  contracts  the  tacit, 
engagement  to  continue  it  and  to  complete  it,  until  the  owner  shall  be 
in  a  condition  to  attend  to  it  himself;  he  assumes  also  the  payment 
of  the  expenses  attending  the  basiness.  He  incurs  all  the  obligations- 
which  would  result  from  an  express  agency  with  which  he  might  have 
been  invested  by  the  proprietor." 

It  seems  to  us  that  the  plaintiff  has  not  proceeded  against  these 
defendants  as  his  agents  under  a  quasi  contract.  If  they  are  his  agents, 
and  have  sold  his  cotton,  he  should  have  demanded  that  they  account. 
to  him  for  the  proceeds  they  have  received  for  the  cotton }  he  could 
not  ask  of  his  agents  more  than  they  received.  Here  he  sues  for  the 
value  of  his  property,  which,  he  says,  was  worth  two  hundred  dollars 
*'  per  bale  at  the  time  it  was  received  and  sold  by  said  parties.'* 

If  these  defendants  were  his  agents  and  assumed  the  tacit  engage- 
ment to  continue  it  and  complete  it,  until  he,  the  owner,  came  into  a 
condition  to  attend  to  it  himself,  how  can  he  set  up  a  claim  for  interest 
on  the  value  of  the  cotton  from  the  time  it  toas  received  and  sold  by  these 
parties;  while  under  the  tacit  engagement  to  continue  the  agency  these 
defendants  were  not  Uahle  for  interest  on  the  proceeds  of  the  cotton 
in  their  hands,  yet  he  claims  it  from  the  day  of  the  sale.  Again,  if 
these  defendants  are  only  sought  to  be  made  liable  as  agents  why  does 
the  plaintiffs  claim  that  they  are  liable  in  solido.  An  agent  is  liable 
for  his  own  acts ;  but  here  the  plaintiff  complains  that  his  cotton  was- 
sold  and  the  proceeds  received  by  these  defendants,  or  one  of  them, 
with  the  knowledge  or  consent  of  the  others,  and  therefore  they  arer 
liable  in  soUdo. 
62 
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It  is  eTident  to  as  that  this  is  on  action  for  damages,  and  the  ]^e- 
«cription  of  one  year  mast  preyail. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affinned, 
and  that  appellant  pay  costs  of  this  appeal* 

Behearing  refused. 


No.  120. — Louisa  Turnbr,  Administratrix,  t^.  Joseph  C.    Bbax.i«. 

An  igeot  tonot  aooonntible  to  hi!  prindpiU,  nor  to  th«  legtl  repreMntettTH  of  019  ptindp^  ftr 
rents  which  he  coUected  daring  Uie  war  in  Confederate  notes,  with  the  knowledge  aad 
epi  roTil  of  tbe  prinoipaL 

Parol  oTidenoe  is  adnisslble  to  prove  a  written  agreement  by  the  holder  of  a  promlaMiy  nota^ 
extending  the  time  of  payment  Sach  evideooe  ia  not  intended  to  prove  an  Intenniptlaii  of 
prescription,  and  is  not,  therefore,  exdaded  by  the  act  of  1858,  which  prohlbito  the  recep. 
tion  of  perol  evidence  to  estabUah  an  interznpUon  of  preeorlption  aa  against  an  mitilii 

APPEAL  from  the  District  Court,  parish  of  Caddo.    Levisee,  J. 
J,  W.  Jones,  for  plaintiff  and  appellant    8.    W.   Chapman^  for 
defendant  and  appellee. 

Howe,  J.  The  plaintiff,  as  representative  of  the  succession  of  Jarret 
L.  Turner,  instituted  tiiis  action  to  recover  from  the  defendant  the  sum 
of  $1920,  alleged  to  have  been  collected  by  him  as  agent  of  tho  dece- 
dent, from  October  1, 18G2,  to  October  1, 1866.  There  was  a  demand 
in  reconvention  by  defendant,  for  professional  services  and  for  com- 
missions as  agent.  Judgment  was  rendered  in  favor  of  plaintiff  for 
$1(X),  with  interest,  and  the  reconventioual  demand  was  sustained  for 
$93  33,  and  the  plaintiff  appealed. 

It  appears  that,  in  1862,  Turner  left  Shreveport  and  went  to  Texas, 
placing  his  real  estate  in  the  former  place  in  charge  of  Beall,  as  his 
agent,  to  rent  it  and  collect  rents.  At  the  time,  there  was  nothing  in 
circulation  but  Confederate  notes,  or  currency  equally  nnlawihl ;  no 
property  could  be  rented  except  for  this  consideration,  and  no  rents 
could  be  collected  except  in  this  sort  of  paper.  There  can  be  no 
doubt  that  Turner  knew  this,  and  tacitly  authorized  such  renting  and 
collection.  It  would  be  unjust,  therefore,  to  allow  his  representative 
to  collect  in  lawful  money  this  portion  of  tho  amount  received  by 
Beall. 

The  war  having  closed,  Beall  commenced  to  collect  rent  in  lawfdl 
currency,  and  the  amount  thus  received  by  him  was  $455.  Of  this 
sum  he  paid  out  for  Turner  $232  65  upon  the  note  of  the  latter,  held 
by  E.  Johns.  His  authority  to  do  this  is  sufficiently  established;  but 
the  plaintiff  contends  that  this  note  was  prescribed  when  paid,  and 
that  the  evidence  of  Johns  on  the  subject  of  prescription  was  improp- 
erly received  by  the  district  judge,  under  the  law  of  1858.  B.  S. 
1670,  Sec.  2819,  which  forbids  the  reception  of  parol  evidence  to  prove 
an  interruption  of  prescription  as  against  a  sncoession.    Bat  we  do 
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not  think  the  comxt  arred.  The  proof  was  not  of  an  interruption  of 
preaeriptioii,  bnt  of  an  extension  of  the  note,  presuioably  before  matu- 
rity, by  a  irritten  iigr eranent  of  the  holder,  so  that  it  first  fell  due 
October  15, 1861,  and  it  was  therefore  not  prescribed  when  paid  by 
Beall  in  February,  1866.  In  fine  we  see  no  sufficient  reason  far  dis- 
terUnx  the  decree. 
Jodgm^it  affiimod. 


No.  116.— A.  W.  W.  Brooks  v.  JAires  Wortmak. 

In  •  peUtaej  action,  if  the  plaintiff  eetabllflli  *  good  and  valid  tlUe  to  the  land  claimed,  and  the 
deliendant  holda  under  a  tide  tranalative  of  property,  Irat  it  ia  ahown  that  the  tiOeof  hia 
vendor  is  deliBetiTe  and  void,  the  plaintiff  wiU  racorer  the  land,  Imt  the  detendant;  not 
being  amrure  of  the  dejecta  in  hia  title  at  the  time  of  porchaae,  can  not  be  condemned  to 
pay  rente. 

a  party  pnrchaaiag  real  ywperty.  In  good  Iklth,  under  utaat  he  believea  to  be  a  valid  titles  la 
entiaed,  on  eviction,  to  reeovor  the  valne  of  the  improvements  he  has  put  upon  it  Ba^ 
after  nuking  h.a  claim  for  a  certain  amount  expended  Sor- Improvements,  and  fldilngto 
amend  hia  petition,  in  order  to  augment  hia  demand,  be  must  lose  the  overplua.    O.  P.  IM. 

?3w  praaor^ption  of  ft^  yean^  urged  by  a  posaeaaor  of  lands  in  good  faith,  only  covera  the 
inlbrmalitiea  which  may  have  occurred  in  the  execution  of  a  decree  or  other  sufficient 
mandate  to  aeU  real  estate,  but  this  preacrlptton  can  not  be  urged  by  the  poasesaoc  to  cure 
t  fhndammital  dafeotain  the  titla  of  hia  vendor. 


APPEAL  from  the  District  Court,  parish  of  Caddo.    Leviseey  J. 
Land  (&  Taylor,  for  plaintiff  and  appellee.    A,  W.  O,  Hicks,  for 
defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  the  court  below. 
Howe,  J.  This  is  a  petitory  action,  brought  to  recover  certain  lands 
in  the  city  of  Shreveport,  and  rents  therefor  from  September  14, 1860.  f 
The  defendant  answered  by  a  general  denial,  but  admitted  that  he 
was  in  possession  of  the  property  claimed.  He  alleged  a  good  title  in 
himself,  and  possession  in  good  faith  for  oyer  five  years ;  pleaded  tiie 
prescription  of  five  years,  and  claimed,  in  reconvention,  the  sum  of 
$2000,  as  the  value  of  improvements  placed  by  him  on  the  lots. 

The  case  was  tried  before  a  Jury,  who  returned  a  verdict  in  fiakyorof 
plaintiff  for  the  property,  and  in  &yor  of  defendant  on  his  reoonyen- 
tional  demand.  From  the  judgment  rendered  on  this  yerdiot^  the 
defendant  alone  has  appealed.  In  this  court,  by  answer,  tiie  plaintiil 
nsks  for  an  amendment  of  the  judgment,  so  as  to  decree  him  the  rents 
<^imed  in  his  petition,  but  makes  no  other  request.  It  will  not  be 
necessary  for  us,  therefore,  to  pass  upon  plaintiff's  bill  of  exceptions 
to  certain  evidence  introduced  to  establish  the  reconventional  demand. 
The  plaintiff,  on  the  trials  showed  title  by  act  of  sale  from  B.  T. 
Brooks,  passed  April  15, 1850. 

The  defendant  claimed  under  an  act  of  sale  from  Jones  and  others^ 
passed  September  14, 1863 ;  who,  in  turn,  daimad  under  what  is  tenned 
a  tax  sale,  made  August  31,  I860. 
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The  tax  Bale,  so  called,  was  made  by  one  Battier  describing  himsell 
as  agent  (though  not  proved  to  be  so)  of  Jones  and  others,  -who  appear 
to  have  been  sureties  of  Scogin,  a  defaulting  tax  collector;  and  pur- 
X>orted  to  convey  the  property  in  question  as  property  of  Brooks,  the 
plaintiff. 

It  seems  to  be  conceded  that  this  sale  by  Battle,  agent  of  the  sttre- 
ties,  to  Battle,  the  agent  of  the  same  sureties,  is  on  its  face  a  nullity — 
tbe  plaintiff  claimiug  it  to  be  an  absolute,  the  defendant,  a  relative 
nullity.  It  does  not,  however,  seem  necessary  to  decide  as  between 
these  two  views,  for  the  case  may  be  fully  disposed  of  apon  other 
points. 

The  defendant  contends  that  the  act  of  sale  from  Battle  to  Jones 
and  others,  of  August  31, 1860,  is  one  of  those  referred  to  in  the  claose 
of  article  118  of  the  constitution  of  1868,  which  provides  that,  "all 
deeds  of  sale  made,  or  that  may  be  made,  by  collectors  of  taxes,  shall 
be  received  in  courts  in  evidence  as  prima  facie  valid  sales,*^  and  that, 
therefore,  his  defense  was  established,  prima  faciei  by  the  production 
of  the  act  in  question,  together  with  the  deed  from  those  vendees  to 
himself,  and  possession  for  upwards  of  five  years. 

We  can  not  assent  to  the  proposition  on  which  this  argument  is 
based.  The  act  of  sale  by  Battle  was  not  a  deed  made  by  a  collector 
of  taxes.  While,  therefore,  we  desire  to  give  full  effect  to  the  new 
provision  quoted,  we  do  not  feel  called  upon  to  extend  it  beyond  its 
obvious  meaning  and  intent. 

The  plaintiff  has  fully  established  a  title  to  the  land;  and  the 
defendant  has  not  established  one  in  his  vendors  that  is,  even  prima 
facie f  valid.  But,  as  he  holds  under  a  title  translative  of  property, 
and  regular  in  form,  and  we  are  not  prepared  to  say  that,  when  he 
bought,  he  was  aware  that  his  title  was  vicious  and  defective,  we  can 
not  decide  that  he  was  a  possessor  in  bad  faith.    C.  C.  3414,  3415. 

The  plea  of  prescription  of  five  years,  set  up  by  defendant,  must  be 
overruled.  This  prescription  is  intended  merely  to  cure  informalities 
in  the  execution  of  a  decree  or  other  sufficieut  mandate  to  sell,  and  can 
not  be  held  to  supply  the  manifest  fundamental  defects  of  the  title  of 
the  defendant's  vendors.    14  An.  597;  21  An.  585. 

The  defendant  insists  that  the  amount  of  his  judgment  in  reconven- 
tion should  be  increased.  It  appears,  however,  that  the  jury  gave  him 
the  entire  sum  he  claimed  in  his  petition  to  have  expended  for  improve- 
ments, and  for  which  he  asked  judgment.  As  plaintiff  in  reconvention, 
he  would  seem,  therefore,  to  fall  under  the  rule  established  by  C.  P. 
156,  that,  if  one  demand  less  than  is  due  him,  and  do  not  amend  bis 
petition,  in  order  to  augment  his  demand,  he  shall  lose  the  overplus. 
The  numerous  dedsions  cited  by  defendant  do  not  take  his  case  oat 
of  the  scope  of  this  just  role. 
Judgment  afOinaed. 
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No.  142.— J,  D.  Blair  &  Co.  v.  William  C.  Peyton. 

la  a  CMe  Uke  this,  vhere  the  verdict  of  the  Jnry  i»  found  to  be  contrary  to  Uw  and  the  evidence 
in  the  record,  the  cauBe  w  11  be  remanded  to  be  proceeded  with  according  to  law. 

APPEAL  from  the  Tenth  District,  parish  of  De  Soto.  Levisee,  J. 
B.  Munday,  and  Slam  &  Wemple,  for  plaintiffs  and  appellants. 
8,  L,  Taylor  and  J,  Jj,  Logan^  for  defendant  and  appellee. 

LuDELiXG;  C.  J.  This  suit  was  brought  on  a  balance  of  an  account. 
The  defendant  denied  the  correctness  of  the  account  of  their  factors, 
and  alleged  that  they  had  damaged  him  to  the  amount  of  three  thous- 
and dollars  *'  by  their  carelessness  and  neglect  in  selling  his  cotton  at 
rates  greatly  below  the  market  prices,"  and  by  making  false  returns  of 
the  weight  of  the  cotton,  and  he  plead  this  sum  in  reconvention. 

The  case  was  tried  by  a  jury,  who  rendered  the  following  verdict: 
*^  We,  the  jury,  find  that  the  plaintiffs'  claim  be  dismissed  at  his  costs, 
and  the  defendant  have  judgment  for  three  hundred  dollars  on  his 
reconventional  demand."  Judgment  was  rendered  in  accordance  with 
the  verdict,  and  the  plaintiff  has  appealed. 

The  evidence  establishes  the  correctness  of  the  plaintiffs'  account. 
In  regard  to  the  reconventional  demand,  the  evidence  is  contradictory 
and  unsatisfactory — it  preponderates,  however,  in  favor  of  the  plain- 
tiffs. The  verdict  is  contrary  to  the  law  and  the  evidence,  and  should 
be  set  aside. 

We  think;  however,  that  justice  will  be  better  subserved  by  remand- 
ing the  case  to  be  tried  again. 

It  is,  therefore,  ordered  and  a^udged  that  the  verdict  of  the  jury  be 
set  aside,  that  the  judgment  of  the  district  court  be  reversed,  and  diat 
the  case  be  remanded  to  be  tried  according  to  law.  It  is  further 
ordered,  that  the  appellee  pay  the  costs  of  this  appeaL 


No.  186.— I.  U.  Ball  v.  G.  M.  Bendeb. 

An  agent  can  not  contract  a  loan,  acknowledge  a  debt,  alienate  or  mortgage  the  property  of  his 
prindpal,  or  do  any  other  act  of  ownerehlp,  without  express  and  special  authority.  Bat  if 
the  agant,  nnder  a  general  authority,  sella  property,  the  produce  of  the  plantation  under 
his  ohaxge,  the  principal  must  notify  the  purchaser,  as  soon  as  he  is  informed  of  the  fact* 
that  he  r^ects  and  repudiates  the  acts  of  hia  agent  as  unauthorized. 

The  contract  of  mandate  may  be  tacit,  as  weU  as  express,  and  the  acts  of  the  principal  must  be 
&irly  and  llberaUy  construed  towards  those  who  contract  with  the  agent,  aa  well  aa  towards 
the  agent 

APPEAL  from  Tenth  District  Court,  parish  of  Caddo.     Weems,  J. 
Janes  <&  Harris,  for  plaintiff  and  appellee.     T.  T.  Land,  for  defend- 
ant and  appellant. 
This  case  was  tried  by  a  jury  in  the  district  court. 
WxLY,  J.    This  suit  is  based  on  the  following  contract^  vk: 
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^'SHRSVEPOBTy  La.,  July  19,  1865. 
.  ''  For  and  in  consideration  of  forty-five  bales  of  cotton,  tbe  property 
of  Dr.  I.  U.  Ball,  which  I  acknowledge  to  have  appropriated  to  the  use 
of  G.  M.  Bender,  whose  lawful  agent  I  am,  I  hereby  obligate  tbe  said 
Griffin  M.  Bender,  as  well  as  myself,  to  deliver  to  William  Ball,  agent 
for  Dr.  I.  U.  Ball,  within  ninety  days  from  this  date,  a  like  forty-five 
bales  of  cotton,  in  Shreveport,  in  good  shipping  order,  to  weigh  twenty- 
four  thousand  eight  hundred  and  ninety  pounds. 

**  (Signed)  JAMES  F.  AINSLEY. 

'<  Agent  for  G.  M.  Bender. 
"  (Witness)  W.  E.  CHURCH, 

*'  Captain  A.  A.  G.  U.  S.  Volunteers." 

On  the  twenty-third  of  December,  1865,  plaintiff,  sued  James  F. 
Ainsley  and  Griffin  M.  Bender  on  said  contract,  attaching  certain  lands 
and  pecsonal  property  alleged  to  belong  to  the  former,  who  was  an 
absentee,  and  praying  for  judgment  against  them  in  soUdo  for  said 
cotton  or  its  value. 

On  the  eleventh  of  January,  1866,  S.  J.  and  £.  E.  Futch  intervened, 
claiming  that  they  had  purchased  the  land  and  personal  property 
attached  from  the  defendant,  G.  M.  Bender,  in  Jasper  county,  Missis- 
sippi, on  the  twenty-ninth  of  November,  1865,  which  was  prior  to 
the  attachment. 

The  defendant,  G.  M.  Bender,  pleaded  the  general  issue,  and  spe- 
ciaUy  denied  that  James  F.  Ainsley  was  his  agent  or  attorney  in  fact^ 
for  the  sale  of  the  cotton  mentioned  in  plaintiff's  petition,  or  for  any 
other  purpose,  but  averred  that  said  Ainsley  had  no  authority  what, 
ever  to  sell  said  cotton  or  contract  an  obligation  for  him ;  that,  during 
his  ;:;bsence  from  the  State,  and  after  his  overseer  had  been  conscripted 
into  the  military  service  of  the  Confederate  States,  the  said  Ainsley, 
without  his  knowledge  or  permission,  illegally  took  possession  and 
control  of  his  plantation  and  other  property.  - 

The  court  gave  judgment,  on  the  verdict  of  the  jury,  in  favor  of 
plaintiff  and  against  the  defendants  i»  soUdo,  for  tSOOO,  and  sua* 
tained  the  attachment. 

The  defendant.  Bender,  has  appealed* 

It  appears  that  the  defendant,  Griffin  M.  Bender,  a  reddest  of  the 
State  of  Mississippi,  owned  a  plantation  in  the  parish  of  Caddo,  which 
was  managed  and  controlled  during  the  last  years  of  the  war,  to  wit: 
1863, 1864  and  1865,  by  James  F.  Ainsley,  who  was  employed  as  agent 
and  overseer  for  his  father,  by  the  son  of  said  Bender. 

That,  during  this  period,  Ainsley  sold  a  lot  of  cotton  bales  on  the 
plantation,  to  Joshua  Dreyfouse,  for  Confederate  bonds,  giving  an  obli- 
gation to  deliver  the  cotton  at  a  future  day.  Subsequently,  Dreyfrase 
sold,  for  Confederate  money,  forty-fiv^  bales  of  this  lot,  whidi  still 
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remained  on  the  plantation,  to  the  plaintiff,  AinBlegr  being  notified 
thereof. 

At  the  close  of  the  war,  Ainsley  again  sold  the  entire  iot  which  ho 
had  preyioosly  sold  to  Dreyfouse  (including  the  forty-five  bales  trans- 
ferred to  plaintiff),  receiving  in  payment  lawful  money,  and  delivering 
it  to  the  purchaser,  Cundiff,  who  removed  it  from  the  premises.  There 
was,  however,  other  cotton,  in  the  seed,  on  the  premises,  at  the  close 
of  the  war,  and  in  the  contract  sued  on,  Ainsley,  as  agent  for  Bender, 
promised,  within  ninety  days  from  the  date  thereof,  to  deliver  forty - 
five  bales  to  plaintiff,  in  place  of  those  he  had  sold  to  Cundiff. 

We  will  consider,  first,  the  authority  of  Ainsley  to  contract  an  obli- 
gation for  G.  M.  Bender,  or  to  dispose  of  his  property.  We  do  not 
find  in  the  record  that  any  express  or  special  power  was  ever  given 
him.  ne  was  simply  the  overseer  or  agent,  with  only  administrative 
power  over  the  property  of  Bender,  and  we  do  not  think  he  had 
authority  to  contract  the  obligation  sued  on,  or  to  alienate  the  property 
of  his  principal.  C.  C.  2965.  Power  to  contract  a  loan  or  acknowledge 
a  debt,  or  to  alienate  or  mortgage  property,  or  do  any  other  act  of 
ownership,  must  be  express  and  special.  C.  C.  2965,  2966;  16  La.  175  ^ 
9  B.  293;  12  R.  221 ;  11  An.  46. 

We  do  not  find  sufficient  evidence  in  the  recordTto  establish  a  ratifi> 
cation  of  the  sale  to  Dreyfouse  for  Confederate  bonds.  On  the  contrary, 
it  appears  that  Bender  was  very  much  di^leased.  Bnt  whether  he 
ratified  it  or  not,  the  consideration  for  the  sale  was  unlawful,  and  no 
subsequent  ratification  could  make  Jt  less  so.  19  An.  459.  The  cotton 
remained  all  the  time  on  Bender's  plantation,  in  his  possession,  and  if 
the  overseer  had  not  sold  it  the  second  time,  neither  the  plaintiff  nor 
his  vendor,  Dreyfouse,  could  have  enforced  the  contract  of  sale,  because 
of  its  immorality.    C.  C.  2450 ;  19  An.  460. 

There  is  no  evidence  that  Bend^  ever  ratified,  or  was  even  aware  ol 
the  contract  sued  on  till  this  suit  was  instituted. 

On  the  whole,  we  are  satisfied  that  the  judgment  of  the  court  below 
is  contrary  to  the  law  and  the  evidence,  and  should  be  reversed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  annulled ;  and  it  is  now  ordered  that  plaintiff's  demand  be  rejected, 
with  costs  in  both  courts. 


Ok  Behearino. 

Lu]>SLiKO,  C.  J.  A  rehearing  was  granted  in  this  case,  on  the  recon- 
ventional  demand  of  the  defendant  for  the  value  of  four  bales  of  cotton 
sold  by  Ainsley,  and  delivered  to  the  plaintiff! 

The  demand  of  the  plaintiff  was  rejected  because  it  was  an  attempt 
to  enforce  an  unexecuted  contract  based  on  Confederate  treasury  notes.; 
and  the  reconventional  demand  was  not  acted  upon. 
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A  carefal  examiDatiou  of  tlie  evidence  in  tiie  record  convinoes  as 
that  the  opinion  expressed  by  us  last  year,  in  this  case,  in  regard  to 
the  authority  of  Ainsley  to  sell  the  cotton,  was  eiToneous ;  bat  that 
question  was  not  important,  except  in  order  to  enable  us  to  dispose  oi 
ihe  reconyentional  demand,  which  was  then  overlooked. 

We  think  the  record  shows  that  Ainsley  was  authorized  by  Bender 
to  sell  the  cotton,  and  that  he  ratified  the  sale  by  his  silence  and 
•conduct. 

The  evidence  establishes  the  following  facts :  that  Bender,  a  non- 
i-esident,  had  left  a  large  plantation  and  negroes  in  charge  of  Ainsley, 
as  his  agent ;  that  Ainsley  managed  the  entire  business  connected  with 
the  plantation — ^bought  what  was  necessary  for  its  use,  employed  phy- 
sicians, etc.,  and  paid  the  accounts  thus  made  in  the  name  of  Bender, 
•out  of  the  proceeds  of  the  sale  of  corn,  fodder,  potatoes,  etc.;  that  Ainsley 
signed  notes  as  the  agent  of  Bender,  and  gave  a  draft  in  his  name,  which 
was  paid,  and  generally  held  himself  out  to  the  world  as  the  agent  of 
Bender.  It  further  shows  that  he  was  instructed  by  Bender  to  run  tJio 
negroes  to  Texas,  if  his  neighbors  moved  tlieirs ;  and  Uiat  lie  had  no 
funds,  except  what  he  could  raise  by  the  sale  of  the  products  of  the 
place.  Ainsley,  while  denying  that  he  had  exprese  authority  to  sell, 
states  that  he  informed  Bender  of  the  sale  of  his  cotton,  by  letter,  and 
that  Bender  answered  his  letter;  that  he  expressed  dissatisfaction  at 
the  sale  for  Confederate  notes,  because  the  money  was  worthless.  S. 
J.  Futch  swears  tliat,  in  the  fall  of  1865,  '<  Bender  told  him  that  he 
had  got  Ainsley  to  act  as  agent  for  him  about  the  commencement 
of  the  war ;  that  he  told  witness  that  he  had  understood  that  Ainsley 
had  sold  all  of  his  cotton,  about  two  hundred  bales,  for  'Confederate 
money,  and  that  he  would  have  a  great  deal  rather  have  heard  of  his 
burning  it,  than  have  sold  it  for  Confederate  money.  Bender  told  wit- 
ness that  he  had  instructed  Ainsley  to  keep  his  negroes  out  of  the  way  0| 
the  Yankees,  and  that  he  did  not  know  that  there  was  any  money 
here  to  run  the  negroes  ofP,  and  thought  it  a  very  lame  thing  in  Ainsley 
to  sell  all  of  his  cotton  to  get  money  enough  to  run  the  negroes  off.^ 

It  was  the  duty  of  Bender  to  have  notified  the  plaintiff.  Ball,  that  he 
repudiated  the  act  of  Ainsley,  as  unauthorized,  so  soon  as  he  was 
informed  of  the  fact,  even  if  Ainsley  had  not  been  authorized  to  sell. 
This  he  failed  to  do.    C.  C.  1811 5  18  La.  517 ;  6  An.  539. 

The  contract  of  mandate  may  be  tacit,  as  well  as  express ;  and  the 
acts  of  the  principal  must  be  fairly  and  liberally  construed  toward 
those  who  contract  with  the  agent,  as  well  as  toward  the  agent ;  and 
where  the  law  does  not  require  the  contract  to  be  in  writing,  the  power 
to  execute  it  ipay  be  in  the  simplest  form,  and  the  intention  of  the 
parties  may  be  gathered,  as  much  from  their  acts  as  from  their  auree- 
ments.    8  R.  296 ;  14  An.  302. 

It  is  therefore  ordered  that  the  reconventional  demand  be  rejected. 
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'22  "4971 

No.  98. — In  the  Matter  op  the  Tutorship  of  the  Minor  Mattie  E.    J^  *'^^i 
Davis. — Opposition  of  Soniat's  Executor  to  account  of  Tutorship. 

The  BurYlYing  widow  of  her  decoasod  husband  la  entliled  to  the  usufruct  of  sU  the  community 
property  untU  the  second  marriage.  Aot  of  Iffarch  25,  1844.  The  natural  fruits  or  such  as 
sre  the  produce  of  industry,  hanging  by  branches  or  by  roots,  at  the  time  when  the 
usufruct  is  open,  belong  to  the  usufructuary.  C.  G.  588.  Therefore  the  surviving  wife  and 
usufructuary  is  not  chargeable  with,  nor  accountable  to  the  heirs  for  the  growing  crop  in 
the  field  and  not  gathered  at  the  opening  of  the  succession.  Nor  is  she  responsible  in  her 
capacity  of  natural  tutrix  to  the  minor  heirs,  for  the  rents  and  revenues  srising  from  the 
use  of  the  lands,  stock  and  flurming  utensils,  ftom  the  date  of  the  opening  of  the  suocesslon 
up  to  the  Ume  that  she  contracts  a  second  marriage. 

The  surviving  widow  having  lost  the  usufruct  by  contracting  a  aecond  msrrlsge,  is  only 
accountable  to  the  heirs  for  the  value  of  the  personal  property  belonging  to  the  oommu* 
nlty  at  the  time  of  the  second  marriage,  unless  it  be  shown  that  she  has  made  an  improper 
use  of  It  She  is  entitled  to  the  deduction  arising  fh>m  the  deterioration  of  the  property 
while  in  her  possession  as  usufhxctosry. 

The  surviving  widow  and  natural  tutrix  having  lost  the  usuiVuct  by  contracting  a  aecond 
marriage,  becomes  accountable  to  the  heirs  for  the  rent  of  lands  occupied  by  her  and 
belonging  to  the  community.  But  if  it  be  shown  by  evidence  that,  owing  to  the  existence 
of  a  state  of  war  in  the  country,  the  lands  could  not  be  worked,  snd  therefore  they  were  not 
cultivated  for  ajMrlod  of  three  years,  she  is  not  accountable  for  the  rent  nor  interest  on 
the  same  for  that  period  of  time. 

APPEAL  from  the  Parish  Court  of  Morehouse  parish.  James  Busaeyy 
Parish  Judge.  Newton  &  Hall,  for  the  minor  M.  £.  Davis,  appellee. 
Thomas  O,  Burton,  for  tutriX;  appellee.  D.  C7.  Morgan,  for  opponent 
and  appellant. 

Taliaferro^  J.    This  suit  grows  out  of  an  opposition  to  the  account 

of  tutorship  furnished  an  emancipated  minor  by  her  mother  and  natural 

tutrix.    The  opponent,  in  his  capacity  of  executor  of  his  father,  sliows 

that  he  is  a  judgment  creditor  of  Mrs.  Frances  A.  Davis^  the  tutrix,  in 

the  sum  of  forty-five  hundred  dollars ;  that  he  caused  execution  to 

issue  upon  the  judgment ;  that  certain  lands,  comprising  all  the  real 

estate  of  the  defendant,  were  seized  and  sold  at  sheriff's  sale  on  the 

fourth  of  September,  1869;  when  he  became  the  purchaser.    He  charges 

that  the  rendition  of  this  account  of  tutorship  is  made  in  fraud  and 

collusion  between  the  tutrix  and  the  emancipated  minor,  by  which 

they  aim  to  establish  a  large  indebtedness  of  the  tutrix  wholly  fictitious, 

in  order  to  obtain  a  decree  of  legal  mortgage  on  the  property  of  the 

tutrix,  that  shall  antedate  the  opponent's  judgment  and  deprive  him 

of  the  lands  purchased  in  satisfaction  of  his  just  claims  agaiDst  the 

tutrix  in  her  individual  capacity.    He  opposes  all  the  items  charged  as 

indebtedness,  and  prays  that  the  credit  side  of  the  account  be  increased 

by  charges  against  the  minor  for  board,  clothing,  etc.,  taxes,  law 

ehargea  and  medical  services. 

The  account  was  filed  on  the  sixth  of  September,  1869,  and  pre- 
43ent8  a  balance  due  the  minor  of  $16,971  50. 

An  opposition  was  also  filed  on  the  part  of  the  minor,  claiming 
ilnterest  on  her  revenues  as  they  accrued  and  were  received  by  the 
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tatiix,  and  objecting  to  the  charges  against  her  for  board,  edacation, 
clothing,  etc.,  as  extravagant  and  unjast. 

After  the  introduction  of  much  evidence  and  a  fall  investigation  of 
the  account  the  opposition  of  the  executor  was,  to  a  considerable  ex- 
tent, sustained,  and  the  account  was  reduced,  by  the  decree  of  the 
court,  to  $7050  21,  and  jndment  was  rendered  against  the  tutrix  and 
in  favor  of  the  minor  for  that  sum,  with  five  per  cent,  interest  from 
date  of  the  judgment,  with  recognition  of  legal  mortgage  on  all  the 
property  of  the  tutrix  as  security  for  its  payment.  From  this  judg- 
ment the  executor  and  opponent  has  appealed* 

The  facts  elicited  by  this  controversy  seem  to  be  that  Stephen  C. 
Davis,  the  minor^s  father,  died  in  the  year  1858,  leaving  as  his  sole 
heirs  John  A.  Davis  and  Mattie  £.  Davis,  the  minor  who  figures  in  this 
controversy.  The  widow  and  mother  of  these  heirs  was  confirmed 
natural  tutrix  of  the  daughter  on  the  twenty-fifth  of  September,  1858. 
John  A.  Davis  died  in  October,  1861,  leaving  his  mother  and  his  minor 
sister  as  his  heirs.  An  inventory  of  the  property  of  the  community 
between  Stephen  C.  Davis  and  iiis  wife,  was  made  in  the  latter  part  of 
the  month  of  September,  1853.  There  was  no  separate  property  of 
either  of  the  parties.  No  inventory  or  proceedings  seems  to  have  been 
taken  in  regard  to  the  estate  of  John  A.  Davis,  which  consisted  very 
nearly,  if  not  entirely  of  his  interest  in  his  father's  part  of  the  com- 
munity. 

Early  in  January,  1862,  tho  widow,  Mrs.  Frances  A.  Davis,  con- 
tracted a  second  marriage.  The  property  of  the  succession,  as  shown 
by  the  inventory,  consists  of  a  tract  of  land  containing  four  hundred 
arpents,  and  of  two  other  tracts,  one  of  one  hundred  and  tliirty-six 
acres,  and  the  other  of  one  hundred  and  seventy-two  acres.  The  four 
hundred  arpent  tract  embraces  a  plantation  containing,  at  tho  time  of 
the  inventory,  two  hundred  acres  in  cultivation,  which  soems  to  have 
been  afterwards  enlarged  to  two  hundred  and  fifty  acres.  Nineteen 
slaves  were  appraised,  the  crop  of  corn  and  cotton  of  1858,  ten  head  of 
horses  and  mules,  three  pair  oxen,  cattle,  hogs,  farming  utensils,  etc., 
the  whole  valued  at  forty-two  thousand  seven  hundred  and  twentr- 
six  dollars. 

There  are  two  bills  of  exceptions  in  tho  record,  taken  by  the  counsel 
for  the  opponent,  one  relating  to  a  rule  of  evidence,  the  otiier  to  rules 
of  practice.  In  the  decision  of  this  case  we  think  it  not  important  to 
examine  them. 

In  a  review  of  the  judgment  of  the  lowcr  court  we  find  that,  in  our 
opiLion,  it  should  be  altered  in  several  important  respects.  The  judg- 
ment makes  the  tutrix  account  for  seven-sixteenths  of  the  estimated 
value  of  the  corn  and  cotton  crop  of  1853,  the  year  in  which  Stephen 
C.  Davis  died.  The  date  of  his  death  is  no  where  found  in  the  record, 
but  we  find  the  usual  mortuary  proceediugSi  consequent  upon  his 
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ieeease,  were  commenoed  in  the  probate  court  of  Morehouse  parish  on 
the  twenty-fifth  of  September,  of  that  year.  It  is  fair  to  suppose  that 
he  died  about  the  middle  of  the  month. 

In  the  usual  course  of  planting  operations  in  this  country  the  crops 
of  com  and  cotton  are  not  gathered  in  at  that  time  of  the  year,  or  at 
least  only  partially  so.  No  notice,  as  appears  by  the  inventory  taken 
on  the  twenty-ninth  of  September,  is  made  of  any  portion  of  either 
com  or  cotton  being  gathered.  The  com  is  referred  to  as  **  the  crop 
on  the  plantation,"  and  the  cotton  crop  as  ^*  estimated  in  its  present 
state.''  In  the  absence  of  any  evidence  to  the  contrary  we  conclude 
that  the  crop  of  cotton  and  com  was  standing  in  the  field  at  the  time 
of  the  opening  o.  the  succession.  This  being  the  case,  the  crop 
belonged  to  the  surviving  widow  in  community,  who  was  entitled  to 
the  usufruci^  of  the  community  property  until  the  second  marriage. 
Act  of  March  25, 1844.  Article  538  of  tlie  Civil  Code  provides  that, 
**  The  natural  fruits,  or  such  as  are  the  produce  of  industry,  hanging 
by  branches  or  by  roots,  at  the  time  when  the  usufract  is  open,  belong 
to  the  usufructuary." 

The  next  item  we  think  should  be  reduced.  The  decree  awards  to 
the  minor  seven-ststccnths  of  the  inventoried  value  of  the  personal 
property.  The  widow  was  entitled  to  the  usufruct  of  the  i>ersonal 
property  duiing  the  three  years  of  her  widowhood,  to  wit :  During  the 
years  1^59,  18G0  and  18G1.  The  deterioration  of  the  personal  property 
dnring  its  use  for  'three  years,  lessened  its  value  very  considerably. 
For  this  she  is  not  accountable,  as  it  is  not  shown  she  made  an  im- 
proper nse  of  it.  It  is  shown  by  the  testimony  of  an  experienced 
planter,  that  the  value  of  the  work  animals  depreciated  during  that 
period  forty  per  cent,,  and  the  reduced  value  of  all  the  other  personal 
property  is  shown. 

At  the  time  of  the  second  marriage  the  widow,  having  lost  the  usu- 
fruct of  the  property,  should  have  caused  it  to  be  sold  according  to 
law.  Civil  Code,  article  333.  Not  having  complied  with  the  law  in 
this  respect,  the  tutrix  should  account  for  seven-sixteenths  of  the 
value  of  the  personal  property  at  the  time  of  her  second  marriage, 
which,  from  the  evidence,  we  assume  to  have  been  $987,  seven-six- 
iecnihs  of  which  is  8431  90. 

The  succeeding  items,  after  the  one  just  examined,  running  to  No.  9, 
inclusive,  should  be  stricken  out.  They  are  made  up  of  annual  charges 
for  rent  of  land,  and  hire  of  slaves  for  the  years  18C2  and  18G3;  and  for 
rent  of  land  for  the  years  18G4  and  1865,  and  calculations  of  interest 
accruing  annually  upon  balances  duo  the  minor  after  deducting  her 
annual  expenses.    Charges  for  the  hire  of  slaves  are  not  recoverable. 

The  testimony  does  not,  in  our  opinion,  warrant  the  charges  allowed 
for  rent  of  land  during  the  four  years  last  mentioned.  One  witness 
ti^ilfft  lands  in  order  for  cultivation  dnring  that  period,  were  worth 
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a  dollar  an  acre  rent;  another  that  lands  dnriug  that  time  eoald  not 
liave  been  rented  at  all  for  gold  or  legal  currency,  and  a  third,  Itiat  for 
rent  they  were  worth  nothing.  A  state  of  war  prevailed.  The  nsnal 
labor  for  cultivation  could  not  be  obtained,  and  the  fields  were  in  a 
great  measure,  during  a  large  part  of  the  time,  idle  and  uncultivated. 
No  revenues  consequently  were  derived  from  the  lands  from  the  be- 
ginning of  the  year  1862  to  the  year  J86G,  the  war  having  ended  during 
1865.  Taking  tlie  annual  expenses  of  the  minor  at  $300,  as  found  by 
the  judge,  and  as  we  tliink  correctly,  there  would  be  no  balance  due 
the  minor  upou  which  iucerest  would  run  until  the  end  of  1867.  The 
amounts  allowed  by  the  lower  court  for  rent  of  land  lor  the  years  1866, 
1867,  1868  and  1869,  we  think  sustained  by  the  evidence.  The  charge 
against  the  tutrix  for  three-fourths  of  two  years  wages,  claimed  as  due 
John  Davis  for  overseeing  and  interest  on  the  amount  ($!iOO),  should 
not  have  been  allowed.  No  such  charge  appears  upon  the  account 
opposed,  and  the  evidence  shows  that  John  Davis  managed  the  affairs 
of  the  plantation,  disposed  of  tlic  crops,  received  the  proceeds,  bought 
slaves  for  himself,  and  distributed  the  money  received.  There  is  no 
evidence  whatever  that  there  was  anything  owing  him  for  overseer's 
wages.  The  last  item  allowed  by  the  court,  *'  commissions  on  amount 
of  annual  revenues,''  being  cast  upou  an  erroneous  amount  must  bo 
rejected. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  parish 
court  be  aunulled,  avoided  and  reversed.  It  is  further  ordered,  ad- 
judged and  decreed,  that  the  emancipated  minor.  Mat  tie  E.  Davis, 
recover  from  her  mother  and  late  tutrix  the  sum  of  $1909  85,  with  five 
per  cent,  interest  thereon. from  the  day  of  the  rendition  of  her  account 
of  tutorship,  with  recognition  of  legal  mortgage  upon  all  her  real  estate 
to  date,  and  to  take  effect  from  the  day  of  her  appointment  as  tutrix; 
the  costs  of  these  proceedings  to  be  sustained  by  the  emancipated 
minor.    This  judgment  being  rendered  on  the  following  basis: 

The  tutrix  is  charged  with  seven-sixteenths  of  the  value  of 

the  personal  property  on  the  first  January,  1862 $431  90 

Amount  rent  of  land  for  the  year  1866 1050  00 

Interest  on  $732  for  two  years,  being  excess  of  revenues  over 
expenses  at  the  end  of  the  year  1867,  five  per  cent,  per 

annum 73  20 

Rent  of  land  for  the  year  1867 1050  00 

Interest  for  one  year  on  $435,  at  five  per  cent.,  being  excess 

of  revenue  over  expenses  end  of  year  1868 21  75 

Rent  of  land  for  the  year  1868 735  00 

Rent  of  land  for  the  year  1869 735  00 
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The  tatiix  is  credited  as  follows  : 
Expenses  of  tlie  minor,  eight  years,  at  $900  per  year .  .$2400  OO 
Ten  per  cent,  commissions  on  amount  of  annual 

revenue 3570  00 

$2757  00 

Balance  due  the  minor $1339  85 

The  court  amends  its  decree  by  awarding  the  minoi 

the  additional  amount  of  five   hundred  and 

seventy  dollars,  the  value  of  the  stock  of  cattle 

and  hogs,  not  accounted  for  by  the  tutrix •  570  00 

$1909  85 
Rehearing  refused. 


No.  140. — Succession  op  William  Arick. — Opposition  to  Tableau  of 

Debts. 

The  flling  of  %  tablMU  of  debts  by  an  ftdmlnlBtrator  is  an  ackoowledgment  of  their  existence 
which  inteirapts  prescriptioa. 

An  item  npon  such  tableau  for  hire  of  slaves,  will,  under  the  existing  Jorisprndence  of  the 
States  be  disallowed. 

Though  a  purchase  be  made  by  a  member  of  a  commercial  firm  outside  of  its  ordinary  opera- 
tions, yet  if  it  be  made  for  the  benefit  of  the  firm  and  brought  to  the  knowledge  of  tho 
other  partner,  who  does  not  repudiate  it,  but  promises  to  pay  the  note  given  in  the  firm  name 
for  the  price,  he  wiU  be  bound  in  solido . 

Snch  a  promise  to  pay  is  not  a  promise  to  pay  the  debt  of  a  third  person,  and  may  be  established 
by  parol. 

Where  the  nature  of  the  evidence  and  the  condition  of  the  transcript  renders  it  impossible  t> 
determine  with  accuracy  the  credits  to  which  the  succession  is  probably  entitled,  the  court 
will  remand  the  cause. 

APPEAL  from  the  Parish  Court,  parish  of  Bossier.  L.  W.  Bakery 
Parish  Jadge.  Griffin  &  Snider  and  Bichard  W.  Turner .  for 
administrator,  aud  B.  T.  Stimon,  for  intervenor,  appellants.  T,  M, 
Fort  and  T.  T.  Land,  for  opponents,  appellees. 

Howe,  J.  Prior  to  March,  185S,  A.  B.  Hughes,  R.  D.  Speight  and 
B.  F.  Looney  were  engaged  in  business  as  merchants  in  Bossier  parish^ 
under  the  firm  name  of  A.  B.  Hughes  &  Co.  On  the  eighth  March^ 
1858,  the  deceased,  "William  Arick,  and  B.  F.  Looney  purchased  the 
stock  of  goods  of  A.  B.  Hughes  &  Co.  and  gave  therefor  their  due  bill 
for  $13,733  10  in  their  individual  names.  On  the  same  day  they 
foi-med  a  commercial  partnership  under  the  firm  name  of  Arick  & 
Looney,  and  proceeded  to  do  business  as  merchants.  On  the  twenty- 
sixth  of  April,  1853,  B.  F.  Looney,  on  behalf  of  Arick  &  Looney, 
purchased  from  A.  B.  Hughes  &  Co.  a  number  of  accounts  and  debts 
due  the  latter  firm,  and  gave  therefor  a  due  bill  signed  with  the  firm 
name  of  "  Arick  &  Looney."  It  appears  that  Arick  knew  of  the 
negotiations  pending  for  these  assets )  that  the  object  of  buying  them 
was  that  the  new  firm  might  hold  them  so  that  their  customers  against 
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-whom  these  claims  existed  sboold  not  be  disturbed ;  and  tbat  altbongb 
he,  Arick,  was  not  present  when  the  last  named  due  bill  waa  executed, 
jet  that  he  repeatedly  recognized  its  existence,  made  no  attempt  to 
disavow  the  authority  of  Looney  to  execute  it  for  the  firm,  and  finally 
promised  explicitly  to  pay  it  as  a  partnership  debt. 

William  Arick  died  in  1861 — B.  F.  Looney  had  already  died  in  1859. 
On  the  twenty-fifth  March,  1862,  the  administrator  of  the  fonner  filed 
a  tableau  of  debts,  of  which  three  items  have  been  opposed  by  the 
attorney  of  absent  heii:s,  namely :  No.  26,  an  item  of  $306  50,  for  hire 
of  slaves ;  No.  7,  the  due  bill  lastly  above  named  for  $6,779  26  ;  and 
No.  8,  the  other  due  bill,  placed  on  the  tableau,  with  a  credit,  redacing 
its  amount  to  $7,790  11.  R.  T.  Stinson  intervened,  claiming  to  be 
owner  of  these  due  bills,  and  asking  to  be  recognized  as  such.  Jose- 
phine Frith,  widow  of  B.  F.  Looney,  intervened,  claiming  that  William 
Arick  had  converted  to  his  own  use  all  the  succession  of  her  lat€ 
husband,  and  that  the  succession  of  Arick  was  therefore  indebted  to 
her  and  her  minor  child,  being  in  necessitous  circumstances,  in  the 
aum  of  one  thousand  dollars.  R.  J.  Looney  intervened  as  adminis- 
trator of  B.  F.  Looney,  claiming  $6,003  08,  on  the  partnership  aoconnt. 
Pleas  of  prescription  were  filed  by  the  attorney  of  absent  heirs  to  all 
the  debts  on  the  tableau,  of  one,  three,  five  and  ten  years. 

Mrst — ^It  is  conceded  that  the  interventions  and  oppositions  of  Mrs. 
Frith  and  of  K.  J.  Looney,  administrator,  were  properly  dismissed. 

Second — The  plea  of  prescription  is  untenable.  We  preanme  it  is 
the  prescription  of  five  years,  if  any,  that  is  relied  on  as  against  tiie 
due  bills.  But  a  reference  to  the  dates  above  set  forth  showa  that  the 
tableau  was  filed  about  four  years  after  the  date  of  these  instroments, 
and  the  litigation  is  still  pending.  Prescription  was  thus  interrupted 
and  the  pendency  of  the  proceedings  must  operate  as  a  continoing 
acknowledgment  of  the  debt. 

Third— The  item  of  $306  50,  for  hire  of  slaves  must  be  disallowed 
under  the  settled  jurisprudence  of  the  State. 

Ftmrth— The  item  No.  7,  being  the  due  bill  of  April  26,  1858,  for 
$6f779  26,  appears  to  us  to  be  a  debt  justly  due  in  full  by  the  fiuccea- 
sion.  It  is  opposed  on  the  ground  only  of  want  of  authority  in  the 
partqcr,  Looney,  to  execute  it  in  the  firm  name.  It  is  true  that  the 
purchase  for  which  it  was  given,  would  be,  as  a  general  rule,  outside 
the  ordinary  operations  of  a  commercial  partnership,  but  the  £ftcta  we 
have  detailed  above  show  that  Arick  was  a  party  to  the  negotiation 
for  the  assets  thus  bought,  that  he  did  not  disavow  the  act  of  his 
partner  when  brought  to  his  knowledge,  and  that  he  ratified  tiie  aet 
by  promises  to  pay.  The  judge  a  quo  thought,  and  counsel  now 
urge,  that,  (under  the  law  of  1858  providing  that  an  agreement  to  pay 
the  debt  of  a  third  person  can  not  be  established  by  parol),  parol 
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evidence,  in  connection  with  the  due  bill  itself,  could  not  be  considered. 
We  can  not  assent  to  the  correctness  of  this  point.  The  parol  evidence 
was  introduced  to  show  that,  in  the  first  place,  the  due  bill  was  given 
for  a  purchase  made  by  the  partuership  with  the  knowledge  of  Arick, 
and  for  the  advantage  of  his  firm ;  and  secondly,  that  he  promised,  as 
commercial  partner,  to  pay  the  debt.  Such  a  promise  can  hardly  be 
called  a  promise  to  pay  the  debt  of  a  third  person. 

Fifth— The  item  No.  8,  a  due  bill  for  813,733  10,  reduced  by  credit 
to  $7,790  11,  was  properly  decided  to  be  a  joint  obligation,  and  the 
succession  is  liable  for  one-half  only  of  the  balance  due.  It  is  likely 
that  it  is  entitled  to  further  credits,  but  we  find  ourselves  unable,  from 
the  evidence  as  presented  and  the  transcript  as  made  up,  to  determine 
'\vith  precision,  what  the  amounts  of  such  credits  should  be.  Upon 
this  item,  and  this  alone,  the  cause  must  be  remanded. 

Sixifi — ^It  is  urged  that  the  due  bills  in  question  have  been  lost,  and 
that  proper  steps  have  not  been  taken  by  Stinson,  their  present 
owner,  to  prove  their  loss  and  advertise  them.  In  the  first  place,  it  is 
to  be  observed,  that  they  were  acknowledged  and  placed  on  the 
tableau  long  before  their  loss,  by  this  action  of  the  representative  of 
the  debtor,  th^  amounts,  their  dates,  and  their  validity  judicially 
admitted;  and,  in  the  second  place,  it  appears  sufficiently  from  the 
evidence  that  they  have  been  really  lost  ttom  the  records  of  the  court, 
and  have  been  duly  advertised. 

Seventh — ^It  is  contended  that,  since  Looney  was  a  partner,  with  an 
interest  of  one-third,  in  the  firm  of  A.  B.  Hughes  &  Co.,  the  due  bills, 
given  by  Arick  &  Looney,  as  partners,  and  William  Arick  and  B.  F. 
Looney  jointly,  were  **  paid  by  confusion"  to  the  extent  of  one-third 
on  the  day  they  were  respectively  made.  We  do  not  so  understand 
the  rules  of  law  governing  the  extinguishment  of  obligations  by  con- 
fasion.  The  partnership  of  A.  B.  Hughes  &  Co.  and  the  partnershid 
of  Arick  and  Looney,  were  each  distinct  from  the  individuals  compo- 
sing them. 

We  will  render  final  judgment  in  this  ease  so  far  as  possible;  and 
will  remand  it  upon  the  point  which  the  evidence  leaves  in  obscurity. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  except  so  far  as  it  dismisses  the  oppositions  of  Josephine 
Frith  and  R.  J.  Looney,  administrator,  to  which  extent  it  is  affirmed ; 
that  the  item  No.  26  of  said  tableau  of  debts,  being  the  sum  of 
1^306  50  placed  thereon,  as  due  to  E.  J.  Cook,  for  hire  of  slaves,  be 
stricken  off;  that  the  opposition  of  the  attorney  of  absent  heirs  to  the 
item  No.  7,  be  dismissed,  and  the  said  item,  being  a  due  bill  for 
^6,779  26,  now  owned  by  R.  T.  Stinson,  be  homologated;  that  the 
remaining  items  of  the  said  tableau,  save  No.  8,  be  also  homologated ; 
and  that,  as  to  the  said  item  No.  8,  being  a  joint  obligation  of  the 
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deceased  and  B.  F.  Looney,  tbe  cause  be  remanded  for  the  purpoee  of 
ascertaining  what  amount,  if  any,  should  be  credited  thereon  in  addi- 
tion to  the  sum  of  $5,942  09,  already  indorsed  as  a  credit,  and  to  be 
further  proceeded  with  according  to  law.  It  is  farther  ordered  that 
the  appellees  pay  the  costs  of  appeal. 
Rehearing  refused 


No.  141. — ^F.  W.  FicKLiNG,  Trustee,  v.  John  J.  Marshall,  Exeentor. 

A  bond  was  eKocated  for  borrowed  money  from  a  tmstee,  Becured  by  %  mortgage  on  slavec, 
and  the  mortgagor  sold  the  Blaves  to  a  third  persoA,  who,  as  a  part  of  the  priee,  exaeated 
his  bond  to  the  trustee,  and  the  trustee  thereupon  released  the  original  obligor.  Held, 
That  the  oonsideration  of  the  latter  obligation,  as  between  the  trustee  and  the  pnuchsaer, 
was  not  a  sale  of  slaves,  and  was  therefore  valid. 

The  Supreme  Court  of  the  United  States  is  the  proper  tribunal  to  decide  finaSj  upon  tbe 
validity  and  effect  of  the  acts  of  Congress,  and  the  State  courts  should  foUow  Its  dedalons. 
Therefore,  it  having  been  decided  by  that  tribunal  that  the  legal  tender  act  of  Febnisry. 
1862,  does  not  apply  to  contracts  made  before  its  passage,  the  oourta  of  IiouiaUoa  wffl 
render  Judgment  thereon  in  gold. 

APPEAXi  from  the  District  Court,  parish  of  Caddo.    James  W.  Bun- 
can  (attorney  at  law),  Special  Judge,  vice  Levisee,  J.,  recnsed.    8^ 
L,  Taylor,  for  plaintiff  and  appellee.     George  Williamson^  and  Ifutt  ir 
Leonard,  for  defendant  and  appellant. 
Howe,  J.    This  suit  was  instituted  upon  the  following  obligation . 

'*  The  State  op  Alabaka,  > 
"  Montgomery  Coon^.     $ 

'^  Whereas  D.  H.  Trezevant,  of  Richland  district,  in  the  State  of  South 
Carolina,  did  by  his  deed,  under  his  hand  and  seal,  bearing  date  the 
thirteenth  day  of  July,  A.  D.  1849,  ♦  ♦  ♦  assign,  transfer 
and  deliver  to  Francis  W.  Fickling,  Esq.,  certain  securities  for  certain 
moneys,  in  trust  for  certain  purposes  and  uses,  and  under  certain  limi- 
tations and  restrictions,  and  with  certain  provisos  and  conditions  in 
said  deed  expressed  and  declared;  and  whereas,  the  said  Tresevant,  by 
virtue  of  a  power  to  him  resci'ved  in  said  deed,  did  on  the  first  day  of 
October,  1852,  lend  unto  Edward  F.  Taylor  the  sum  of  six  thousand 
dollars,  litdng  money  arising  from  said  securities,  and  which  debt  of 
the  e.aid  Edward  F.  Taylor  was  secured  by  his  bond  of  said  last  date, 
aa^d  by  his  deed,  commonly  called  a  mortgage,  also  of  that  date, 
recorded  in  the  office  of  the  probate  court  of  Montgomery  county,  and 
State  of  Alabama,  in  book  No.  4,  pages  15,  16,  17  and  18 ;  and  also  by 
ai]at]:i€;r  di  ed  made  by  said  Edward  F.  Taylor,  of  date  of  the  ninth  of 
I^Iay,  l^b:j,  and  also  recorded  in  the  office  of  said  probate  court  in  book 
No.  7^  mi  11  ages  84,  85 ;  and  whereas,  said  bond  was  made  to  the  stad. 

Jiri8  \V,  Fickling,  as  trustee,  for  the  purposes  and  uses  a/oresmdy 

~  Hik  dfbt  now  amounts  to  the  sum  of  six  thousand  six  hundred 

^-live  dollars  and  thirty-five  cents,  and  for  which  lasisaidL 
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\  I,  Henry  Marshall,  have  become  hound  to  pay  the  said  Francis  W. 
Fickling,  trostee  as  aforesaid,  for  a  valuable  consideration,  upon  the 
terms  hereafter  mentioned. 

"Now,  therefore,  know  all  men  by  these  presents  that  T,  the  said 
Henry  Marshall,  am  held  and  firmly  bonnd  nnto  the  said  Francis  (in 
trust,  nevertheless,  and  to  and  for  the  nses  and  purposes,  and  under 
and  subject  to  the  restrictions,  limitations,  provisos  and  conditions 
expressed  and  declared  in  and  by  the  above  recited  deed  of  said  Treze- 
vant),  in  the  full  and  just  sum  of  thirteen  thousand  two  hundred  and 
seventy  dollars  and  seventy  cents,  to  be  paid  to  the  said  Francis  W. 
Fickling,  his  executors,  admioistrators  or  assigns,  to  which  payment,, 
well  and  truly  to  be  made  and  done,  I  do  hereby  bind  myself,  my 
heirs,  executors  and  administrators,  jointly  and  severally  by  these 
presents. 

*'  In  witness  whereof  I  have  hereto  set  my  hand  and  seal  this  thir- 
teenth day  of  January,  1859. 

''The  condition  of  the  above  obligation  is  such  that  if  the  above 
bounden  Henry  Marshall  shall  and  do  well  and  truly  pay  or  cause 
to  be  paid  nnto  the  above  named  Francis  W.  Fickling  (or  to  the  said 
D.  H.  Trezevant,  or  to  such  person  or  persons  as  shall  or  may  be  duly 
aabstituted  by  the  said  D.  H.  Trezevant,  as  trustee  to  the  above 
recited  deed,  made  by  him),  his  or  their  certain  attorney,  executors,, 
administrators  or  assigns,  the  full  and  just  sum  of  six  thousand  six 
hundred  thirty-five  dollars  and  thirty-five  cents,  in  two  equal  annual 
installments,  that  is  to  say,  the  sum  of  three  thousand  three  hundred 
and  seventeen  dollars  and  sixty-seven  and  a  half  cents,  on  the 
thirtieth  day  of  January,  1859,  and  the  same  sum  on  the  thirtieth  day 
of  January,  1860,  with  interest  on  the  whole,  to  be  paid  annually  at 
the  rate  of  eight  per  cent,  per  annum  from  the  date  of  these  presents, 
then  the  above  obligation  to  bo  void  and  of  no  effect,  or  else  to  remain 
in  full  force  and  virtue.  Henet  Marshall.'* 

'  The  plaintiff  claims  the  amount  due  upon  this  instrument  in  specie. 

The  defendant  filed  his  answer  and  amended  answer,  and  the  princi- 
pal issue  raised  by  the  pleadings  is,  whether  the  sale  of  slaves  was  the 
consideration  of  the  contract  on  which  the  suit  is  brought. 

It  appears  from  the  evidenee  that  the  bond  given  by  Taylor  was  for 
money  loaned  by  the  plaintiff,  a  trustee  of  a  wife  and  minor  children  } 
that  the  mortgages  referred  to  in  the  instrument  above  quoted,  were 
given  by  Taylor  to  secure  this  bond,  and  were  upon  certain  lands  and 
certain  slaves;  that  in  January,  1858,  Taylor  was  in  embarrassed  cir- 
cumstances, and  the  plaintiff  deemed  it  his  duty,  as  trustee,  to  collect 
or  secure  the  debt ;  and  that  for  this  purpose  he  employed  John  A. 
Elmore,  Esq.,  a  lawyer  of  Montgomery,  Alabama.  His  first  letter  to 
Elmore,  which  is  in  evidence,  contains  language  which  may  throw 
some  light  on  his  intentions.  He  says  : 
61 
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'^  A  Mir.  Henry  Manfaall  (whether  of  yoar  State  or  this,  I  dont 
know),  proposes  to  pnrofaase  the  negroes,  and  in  order  to  aid  Taylor, 
-we  are  willing  to  let  him  (Marshall)  hav^e  the  loan  of  the  entire  princi- 
paly  on  his  x>aying  the  interest  and  securing  the  debt  beyond  a'possi-. 
bility  of  loss.  He  can  have  a  credit  of  tiiree^  four  or  even  five  ye^s,  if 
he  wishes  it.  *  *  *  As  this  money  belongs  to  a  woman, 
with  a  swarm  of  children,  I  want  to  save  them  all  I  can.^' 

In  a  subsequent  letter  he  writes  as  if  he  had  in  contemplation  the 
seizure  of  the  slaves  and  their  sale  by  himself  as  mortgagee,  but  he 
does  not  abandon  the  plan  suggested  in  his-  first  lotter,  for  he  says  to 
JSlmore :  ''  I  leave  the  entire  matter  in  your  hands,  to  do  for  me  as 
you  would  for  yourself,  with  full  authority  to  give  such  credit  aa  yon 
may  think  proper,  and  to  take  such  securities  as  you  may  deem  neees> 
isary  for  the  protection  of  the  fund."  He  also  appears  to  have  learned 
that  Marshall  resided  in  Louisiana,  and  as  the  slaves  would  be  lemoved 
to  this  State,  suggests  that  any  mortgage  taken  from  Marshall  should 
be  recorded  in  Louisiana. 

The  business  was  finally  settled  under  the  supervision  and  adviee  of 
Elmore,  as  follows :  Taylor  sold  the  slaves  to  Marshall,  and  the  latter 
agreed  with  Taylor,  as  part  of  the  price,  to  assume  the  debt  dae  by 
Taylor  to  plaintiff.  Elmore,  on  behalf  of  plaintiff,  consented  to  this 
substitution ;  surrendered  the  bond  of  Taylor ;  took  the  one  in  suit,  and 
released  the  mortgage  given  by  Taylor  on  the  slaves.  And  here  we 
must  consider  the  real  effect  of  a  deed  exeoated  at  this  point  by  Efanom, 
as  attorney  of  plaintiff.  It  is  in  form,  to  a  certain  extent,  an  act  of 
sale  from  plaintiff  to  Marshall,  of  the  slaves  in  question.  It  ledtes 
the  mortgage  on  them  given  by  Taylor,  which  had  in  form  (and 
form  only)  conveyed  them  to  plaintiff.  It  farther  recites  that  the  ptlain- 
tiff  had  taken  possession  of  the  said  slaves  under  the  powers  eoiilisrred  by 
the  mortgage,  and  had  sold  them  to  Marshall  in  consideration  of  a  anm 
identical  with  that  due  by  the  terms  of  the  obligation  in  mAL  It  tben 
proceeds  to  declare  that  Fielding  bargains,  sells  and  delivvrs  to  Mar- 
shall the  said  negroes— conveying,  however,  only  the  right,  titto  and 
interest  of  the  said  Taylor,  and  such  as  was  vested  in  the  idaintilt 
by  the  mortgage.  But  we  are  justified  by  the  relations  of  the  partiea 
and  the  facts  of  the  case,  in  looking  beyond  the  form  and  shadow  of 
this  deed,  ohd  considering  its  substance.  The  facts  are,  that  pbuntiff 
never  owned  the  slaves ;  never  took  possession  of  them,  and  never 
sold  them.  The  witness,  Elmore,  says  that  the  deed  was  made  at  the 
instance  of  Marshall,  and  to  protect  and  secure  his  title  to  the  slaves, 
as  against  subsequent  mortgages.  With  that  the  present  controvert 
has  nothing  to  do.  The  important  flELct  is,  that,  as  the  witness,  Elmore, 
suggests,  this  pretended  sale  was  not  the  oonsideration  of  the  bond  in 
suit. 
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The  consideratioii  of  that  bond  ia  directly  set  forth  on  its  feuse.  The 
debt  due  by  Taylor  was  for  money  borrowed  from  a  sacred  fund. 
Marshall,  for  a  consideration  moving  from  Taylor,  bat  with  which  the 
•  plaintiff  had  no  relation,  assumed  this  debt — '^  which  debt,"  says  the 
bond,  ^'now  amoaots  to  $6635  35;"  ''for  which  sam,"  continues  the 
bond, ''  I,  Henry  Marshall,  have  become  boand  to  pay  the  said  Fran- 
cis W .  Fickling,  trostee,  for  a  valuable  consideration."  By  this  assump- 
tion the  character  of  the  debt  was  in  no  way  changed.  It  was  still  a 
debt  for  borrowed  money,  as  the  investment  declares,  the  only  change 
being  that  Marshall  was  to  pay  it,  instead  of  Taylor.  And,  as  between 
the  plaintiff  and  Marshall  there  was  a  consideration  wliich  would 
anpport  the  promise  of  the  latter,  even  though  as  between  Taylor  and 
Marshall,  a  consideration  was  wanting,  or  had  failed,  or  was  unlawful. 
For,  upon  the  faith  of  MarshalFs  promise,  Taylor  was  released  by 
plaintiff,  and  the  mortgage  upon  lands,  as  well  as  slaves,  extinguished. 
Fothier  on  Obligations,  111,  C,  art.  1;  Yiolett  v.  Fatten,  5  Cranch 
142 ;  Stebbins  v.  Smith,  4  Pick.  97 ;  N.  0.  v.  Chapman  8  An.  98. 

What,  then,  was  the  debt  evidenced  by  the  bond  in  suit  f  A  claim 
or  borrowed  money.  What  was  the  consideration  for  its  assumption 
by  Marshall,  as  between  plaintiff  and  Marshall?  The  release  oi 
Taylor  and  the  extinguishment  thereby  of  his  accessory  obligations  ot 
mortgage. 

The  plaintiff  has  prayed  for  an  amendment  of  the  judgment, 
demanding  that  it  be  for  the  amount  of  the  claim  in  specie,  inasmuch 
as  the  bond  was  executed  before  the  act  of  Congress  of  February, 
1862,  sometimes  called  the  Legal  Tender  Act. 

The  Supreme  Court  of  the  United  States  is  the  proper  tribunal  to 
decide  finally  upon  the  validity  and  effect  of  the  acts  of  Congress,  and 
the  State  courts  should  follow  its  decisions ;  in  the  same  manner  as  in 
matters  of  local  jurisprudence,  the  courts  of  the  United  States  are 
bound  to  follow  the  decisions  of  the  State  courts.  Since,  therefore, 
in  the  case  of  Hepbuim  v.  Griswold,  lately  decided,  it  has  been  held 
by  the  Supreme  Court  of  the  United  States  that  the  act  of  Congress 
in  question  does  not  apply  to  contracts  made  before  its  passage,  we 
£del  bound  to  amend  the  judgment  as  prayed  for. 

The  defendant,  since  the  case  was  argued  and  submitted  in  this 
court,  has  filed  a  plea  of  prescription,  but  we  can  n«t  pass  upon 
it.  The  right  to  file  a  plea  in  this  court  must  be  exercised,  as  in  the 
lower  court,  before  the  case  is  tried  and  submitted. 

For  the  reasons  given,  it  is  ordered  that  the  judgment  appealed 
from  be  amended  so  as  to  decree  to  the  plaintiff  the  sum  accorded  by 
said  jndment,  in  gold  coin  of  the  United  States ;  that  as  thus  amended 
the  judgment  be  affirmed,  and  that  the  appellant  pay  the  costs  of 
a^iesi. 

Behearing  refused. 
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No.  161.— -R.  W.  Vance  v.  M.  A.  Cooper  et  al. 

In  this  cMo  suit  WM  brought  io  recover  the  unonnt  of  a  note  alleged  to  be  l(y«k  or  nlaliU. 
The  eyidence  adndtted  on  trial,  without  objection,  shows  that  the  holder  had  nceiTed  from 
the  maker  an  amount  of  Confederate  bonds,  and  had  delivered  the  note  to  thsmiker,  who 
shortly  afterwards  died;  and  the  holder  never  had  possession  of  the  note  iftenwda 
Held— That,  hsYlog  accepted  the  Confederate  bonds,  and  delivered  the  note  to  the  maker, 
amounted  to  an  extinguishment  of  the  note.  That  the  delivery  of  the  note  to  the  maker  st 
the  time  the  bonds  were  received,  rendered  it  certain  that  the  bonds  were  not  (ifentt 
collateral  security. 

To  enable  a  party  io  recover  on  a  lost  instrument,  he  must  show  by  direct  testimooy,  oc  by 
circumstantial  evidence,  supported  by  his  uath,  such  a  state  of  facts  as  reader  the  Ion 
probable.  The  oath  of  the  attorney  can  not  l>e  substituted  for  that  of  the  psrtr*  But  if 
the  attorney  know  of  the  loss,  from  his  own  knowledge,  he  is  competent|to  establish  the  (let. 

The  Ikilure  to  advertise  the  loss  of  a  note  within  a  reasonable  time,  will  defeat  the  claimant  in 
a  suit  to  recover. 

APPEAL  from  Tenth  District  Courts  parish  of  Bossier.    LemeCf  J. 
Looney  d:  Wells,  for  plaintiff  and  appellee.     Griffin  &  ISxtur^  for 
defendant  and  appellant. 

LuDELiNGy  C.  J.  This  is  a  suit  on  a  note  alleged  to  be  lost 
There  was  judgment  in  favor  of  the  plaintiff. 

An  examination  of  the  evidence  in  the  record  convinces  us  that  the 
indgment  is  erroneous.  The  allegations  in  the  petition  are,  that  the 
succession  of  Nathaniel  A.  Cooper  is  indebted  to  petitioner  in  the  sum 
of  four  thousand  eight  hundred  dollars  and  ninety-four  cents,  witli 
interest  thereon^  from  first  of  January,  1862.  That  the  debt  was  evi- 
denced by  a  note  made  by  said  Cooper,  now  deceased,  ''  that  sometime 
about  the  day  Cooper  offered  to  pay  said  note  and  interest,  with  Con- 
federate States  treasury  bonds,  which  petitioner  refused  to  reeeive  in 
payment  of  said  note  and  interest,  but  said  Cooper  then  and  there 
delivered  to  petitioner  the  amount  of  said  note  and  interest,  with  the 
express  understanding  and  agreement,  that  petitioner  was  to  take  said 
bonds,  not  as  a  payment  of  said  note,  but  as  collatertil  surety  that  said 
note  would  be  paid.  Petitioner  avers  that  he  has  not  said  original 
note  in  his  possession,  and  has  diligently  searched  and  inqaired  for 
said  note,  but  can  not  find  the  same,  and  that  said  note  is  dae  and 
unpaid  to  petitioner.  Petitioner  further  represents  that  at  the  time 
said  note  was  executed,  the  said  Cooper,  in  order  to  secure  the  payment 
thereof;  executed  his  mortgage  on  the  following  described  proper^." 

The  statements  in  the  petition  of  themselves  need  explanation. 
Why  should  the  debtor  insist  upon  giving  to  his  creditor  coUateralsfot 
security,  when  the  debt  is  already  secured  by  a  mortgage)  Why 
should  that  creditor  take,  as  security,  Confederate  treasury  bonds, 
when  he  was  unwilling  to  receive  them  in  payment  t  Why  was  not  ^ 
note  in  the  possession  of  the  creditor  t  He  does  not  allege  that  it  m^ 
lost,  or  explain  why  it  was  not  in  his  possession. 

The  evidence  in  the  record,  however,  sheds  light  upon  the  snlj^ 
J.  A.  Kelly,  a  witness  whose  testimony  wai  taken  by  conuniiskmi 


Digitized  by  VjOOQIC 


MONROE,  JULY,  1870.  509 

Yanoe  v.  Oooper  et  aL 

swears  that  the  deceased  presented  Confederate  notes  to  the  plaintiff; 
who  refused  to  take  them  as  a  payment,  '^  that  he  refused  to  take  them 
more  than  once  as  a  payment,"  that  the  note  was  secored  by  a  mort- 
gage on  the  lands  of  N.  A.  Cooper.  Witness  further  swears  that  the 
Confederate  notes  were  taken  as  collateral  security,  and  "  that  Cooper 
expressly  said,  that  if  the  money  did  not  prove  to  be  good  he  would 
make  it  good."  '*  This  was  about  the  first  of  May,  1863,  at  Cooper's 
residence." 

On  cross  examination,  this  witness  says,  that  at  this  transaction  no 
one  was  present  but  the  plaintiff,  the  deceased  and  witness.  And  in 
answer  to  the  second  cross  question,  '^  Did  not  the  plaintiff  deliver  to 
N.  A.  Cooper  the  note  ?  What  did  he  do  with  it  f  "  The  witness  said 
that  ''he  put  it  in  his  desk." 

George  W.  Sentelle,  another  witness,  whose  testimony  was  taken  b^ 
commission,  says:  "  I  saw  the  note  referred  to  once,  which  was  about 
the  last  of  April  or  in  May,  1863,  but  a  short  time  before  the  last  illness 
of  said  Cooper.  *  ♦  Said  Cooper  handed  me  the  note,  and  requested 
that  I  should  cancel  it,  stating  at  the  same  time  that  he  had  paid  said 
H.  W.  Vance  all  that  was  due  him,  but  desired  to  know  of  me  what 
Tvas  necessary  to  cancel  a  mortgage  he  had  given  said  R.  W.  Vance, 
-when  he  drew  said  note,"  etc.  He  further  says  N.  A.  Cooper  had  said 
note,  and  placed  it  among  some  other  papers  of  his,  at  the  time  referred 
to.  I  do  not  know  what  became  of  it  afterwards.  After  his  death,  1 
Tvas  appointed  one  of  the  appraisers  of  his  effects,  and  examined  hig 
papers,  and  have  no  recollection  of  seeing  said  note  among  his  papers. 
The  said  R.  W.  Vance  was  his  family  physician  during  his  last 
illness." 

Mrs.  Cooper  testified  as  follows :  ''  On  the  next  day  after  the  death 
of  N.  A.  Cooper,  the  plaintiff,  R.  W.  Vance,  inquired  of  the  wife  oi 
deceased  for  the  notes  which  he  (plaintiff)  had  held  against  the 
deceased,  and  had  given  them  up  to  him.  Plaintiff  stated,  at  the 
same  time,  that  the  note  had  been  paid,  and  that  he  only  desired  it  to 
Iiave  the  mortgage  canceled ;  and  also  stated  that  Mr.  Cooper  owed 
him  nothing  but  a  little  doctor's  bill.  States  that  this  conversation 
"  took  place  in  her  presence,  in  1863,  on  the  next  day  after  Mr.  Cooper 
was  buried."  "  The  witness  is  the  sister  of  the  widow  of  the  deceased, 
N.  A.  Cooper." 

Isaac  Cooper,  a  son  of  the  deceased,  says :  '*  The  plaintiff  came  to 
the  house  of  the  deceased  the  next  day  after  the  burial  of  the  deceased, 
and  said  he  wanted  to  arrange  the  papers  of  witness*  father,  the 
deceased ;  and  that  in  looking  through  the  papers  of  the  deceased,  N. 
A.  Cooper,  the  plaintiff  found  the  note,  which  he  (plaintiff)  had  held 
against  N.  A.  Cooper,  and  stated  that  the  note  had  been  paid,  and  that 
ho  (plaintiff)  most   have   the  note  in  order  to  have  it  canceled. 
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That  he  heard  plaintiff  state,  after  the  death  of  his  father,  that  he 
owed  him  (plaintiff)  nothing  but  a  small  doctor's  bill." 

The  evidence  above  was  received  withoat  objection.  We  tliink  it 
establishes  an  extingnishment  of  the  note ;  and  that  the  plaintiff  has 
no  right  to  the  same.  An  amount  of  Confederate  treasury  notes,  eqnal 
to  the  principal  and  interest  of  the  note  of  N.  A.  Cooper,  was  given > 
in  1863,  to  the  plaintiff,  who  delivered  the  note  to  the  maker. 

The  fact  that  Cooper  '^  expressly  agreed  to  make  the  Confederate 
notes  good,  if  the  money  did  not  prove  to  be  good,"  did  not  prevent 
the  extinguishment  of  the  note.  But  we  are  not  inclined  to  give  any 
weight  to  the  loose  declarations,  in  a  conversation  at  which  the  wit- 
ness happened  to  bo  present,  four  or  five  years  before  the  time  he  tes- 
tified, made  by  a  person  since  dead. 

The  Confederate  notes  were  not  received  as  collateral  security,  else 
the  note  would  not  have  been  given  to  the  debtor. 

The  plaintiff  must  fail  on  other  and  more  technical  grounds. 

He  claims  to  be  proceeding  on  a  lost  instrument.  In  order  to  prove 
the  contents  of  this  lost  document,  the  law  has  wisely  requii  ed  th^ 
the  loss  shall  be  proved,  either  by  direct  testimony,  or  by  such  circum- 
stances, supported  hy  the  oath  of  the  party,  as  render  the  loss  probable^ 
The  party,  in  this  case,  has  failed  to  make  the  necessary  oath.  The 
oath  of  the  attorney  can  not  be  substituted  for  that  of  the  party,  for 
reasons  that  are  obvious.  If  he  know  of  the  loss,  Iiis  evidence  would 
satisfy  the  law;  the  loss  Vould  then  ^e  established  by  '^ direct  testi- 
mony." If,  on  the  contrary,  he  do  not  know  the  fact,  he  could  only 
swear  to  what  his  client  told  him }  and  thus,  the  unsworn  statement 
of  the  party  would  virtually  be  substituted  for  the  oath  of  the  party,, 
required  by  art.  2258  C.  C. 

Another  fatal  defect  is,  the  failure  to  advertise  the  lost  instrument 
*'  within  a  reasonable  time."  The  note  was  made  in  Apiil,  1860;  in 
the  spring  of«  1863  the  note  was  in  the  possession  of  the  deceased,  the 
maker ;  in  May,  1863,  the  maker  of  the  note  died.  It  is  not  allied 
or  shown  when  the  note  was  lost.  If  lost  at  all,  it  must  have  been  bo- 
fore  it  got  back  to  the  possession  of  the  debtor,  in  April  or  May,  1663. 
Its  loss  was  not  advertised  until  twenty-first  March,  1866,  about  three 
years  after  the  death  of  the  supposed  debtor.  There  is  a  want  of  dili- 
gence thus  manifested,  which  is  inexcusable,  if  not  suspicious.  C.  C. 
art.  2259. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided  and  reversed;  and  that  there  be  judg- 
ment in  favor  of  the  defendant  respecting  the  plaintiff's  demand^  with 
costs  in  both  courts 


Digitized  by  VjOOQIC 


MONROE,  JULY,  1870.  5U 

•JoMphiiM  Kioholson  and  Hastaad  v.  Hesdciokk 

No.  129.— Josephine  Nicholson  and  Husband  v.  John  Hendricks^ 

Thift  ia  An  action  to  annnl  a  tranafer  of  a  judgment  nodoc  the  aUegations  of  fraud  and  deceit. 

practiced  by  the  defendant    Hold— That  under  theso  aUegations  parol  evldonoe  waa  admla* 

Bible  to  ahoir  the  fraudulent  and  almolated  character  of  tho  tranafer. 
Theolil^ection  tfaaft  th»  suit  Is  pttimainm,  becsose  the  plaintUT  has  not  ofCsrod  to  return  th« 

money  roceiTed  for  the  transfer  of  the  judgment  before  bringing  suit  to  annnl  it,  if  not 

urjed  In  the  court  below,  ivill  not  be  noticed  on  appeal, 

APPEAL  from  the  Tenth  District  Court,  parish  of  Coddo.  Levisee,  «>. 
A.  W.  O,  Hkks,  for  plaintiffs  and  appellees.  JSFutt  db  Leonard  and 
T.  Alexander,  for  defendant  and  appellant. 
This  case  was  tried  by  a  jury  in  the  court  be*ow. 
Wyly,  J.  This  is  a  suit  to  annul  tho  transfer  of  a  judgment  by  the- 
plaintiff,  Josephine  Nicholson,  to  the  defendant,  John  Hendricks,  on 
the  ground  of  firaud  and  deception  practiced  by  him  in  order  to  get  tho 
transfer. 

The  case  was  tried  by  a  jury,  who  rendered  the  following  verdict,  to 
wit :  "  We,  the  jury,  find  for  the  plaintiff,  returning  to  her  the  judg- 
ment, and  annulling  the  transfer — plaintiff  paying  to  Hendricks  three 
hundred  and  eighty-nine  dollars,  with  legal  interest  from  the  fourth, 
day  of  July,  1867,  until  paid — ^said  amount  to  be  paid  in  gold."  *- 

Judgment  was  rendered  on  this  verdict,  and  the  defendant  has  ap- 
pealed. 

Our  attention  is  directed  to  the  bill  of  exceptions  taken  by  the  de- 
fendant to  the  ruling  of  the  Court  in  admitting  the  evidence  of  wit- 
nesses to  prove  that  the  transffr  of  the  judgment  was  obtained  by 
artifice,  deceit  and  fraud. 

The  defendant  objected  to  the  evidence  for  the  reason  that  the  alle- 
gations of  tho  petition  are,  that  the  transfer  was  made  for  the  purposo 
of  protecting  the  defendant  from  certain  claims  against  him.  If  so, 
said  transfer  was  fraudulent  as  to  all  the  parties ;  and  for  the  further 
reason,  that  the  transfer  was  a  simulation,  and  between  the  parties- 
simulation  can  not  be  shown  by  parol.  ^ 

The  objection  to  the  evidence  was,  however,  overruled  by  the  court 
for  the  reason  that  plaintiff's  petition,  viewed  as  a  whole,  rests  her 
right  to  recover  on  the  allegations  of  fraud  and  deceit  practiced  by  the 
defendant  on  her;  and  because  the  face  of  the  petition  shows  that  the 
simulated  transfer,  if  it  may  so  be  regarded,  was  for  the  convenienco 
of  the  defendant,  and  not  for  the  advantage  of  plaintiff. 

We  think  the  ruling  of  the  court  was  correct ;  that  under  tho  alle- 
gations of  the  petition  the  evidence  was  admissible. 

An  examination  of  the  evidence  satisfies  us  that  the  verdict  of  the 
jury  is  correct.  As  to  the  argument  that  the  suit  was  premature  be- 
cause there  was  not  an  offer  to  return  tho  money  before  the  institution 
of  this  suit,  we  will  observe  there  was  no  exception  of  the  kind  urged 
in  the  court  below;  and  we  think  the  defendant  can  not  now  complain. 
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on  that  score,  because  the  money  yv&s  tendered  in  open  oonrt  and 
refused. 

As  to  the  argument  of  turpitude  on  the  part  of  the  plaintiff,  xdiich 
precludes  her  from  complaining  of  the  gross  deception  and  fraud  prac- 
ticed on  her  in  this  transaction  by  the  defendant,  we  will  remark, 
there  is  not  a  particle  of  evidence  showing  her  guilty  of  the  slightest 
immorality.  On  the  contrary,  the  record  shows  that  she  was  the 
unfortunate  yicttm  of  the  deception,  fraud  and  immorality  of  the 
defendant. 

The  other  points  arcrued  by  the  defendant  are  unworthy  of  serious 
coDsideration. 

It  is  therefore  ordered,  that  the  judgment  be  affirmed,  and  that 
appellant  pay  costs  of  appeal. 

Rehearing  refused. 


55— rj^l       No.  143.— E.  E.  Mabiox  and  Husband  v.  B.  M.  Johnson  and 

,49  584|  J.  S.  Rendall. 

I  58    106  i^etermixiing  the  qnestloii  whether  acts  complained  of  will  work  an  irreparable  injury  to  the 

'no   968         plaintiff,  on  the  trial  of  a  motion  to  dissolve  an  injunction  on  bond,  aU  fho  aUeg&tions  in 

'  the  petition  for  ii^unction  mnst  be  taken  as  trax    And  If  th9  Ikots  set  np  show  a  trespass 

on  real  property,  which,  if  continued,  would  change  the  possession  of  immoTable  property, 

the  motion  to  bond  under  art  807  0.  P.  will  be  OYerruled,  bocause  an  irreparable  injury 

would  be  done  the  plsintiff. 

APPEAXi  from  the  Tenth  District  Conrt,  parish  of  Caddo.  Levisee,  J. 
Ugan,  Williamson  <£-  Wise,  for  plaintiffs  and  appellants.  8,  IF. 
Chapmany  for  defendants  and  appellees. 

Wylt,  J.  The  plaintiffs  have  appealed  from  the  order  of  tho  dis- 
trict judge  dissolving  their  injunction  against  tho  defendants,  on  the 
bond  of  the  latter,  under  art.  307  C.  P. 

The  appellees  move  to  dismiss  this  appeal  on  several  grounds:  tho 
most  important  is,  that  the  acts  complained  of  and  eivjoined  did  not 
work  an  irreparable  injury,  and  therefore  the  injunction  was  properly 
dissolved  on  bond. 

In  determining  this  question,  the  allegations  of  the  petition  must  be 
taken  as  true. 

It  alleges  that  the  defendants,  in  building  upon  a  contiguous  lot  to 
the  plaintiffs',  in  Shreveport,  have  taken  out,  for  a  considerable  space, 
the  bricks  of  the  wall  of  their  building,  to- wit:  the  Phoenix  House,  to 
the  great  injury  of  the  wall ;  that  they  have  removed  part  of  the  front 
wall  and  imbedded  in  it  an  iron  pillar  for  the  purpose  of  permanent 
occupancy,  as  part  of  the  front  of  a  building  they  are  erecting  on  said 
contiguous  lot;  that  they  are  taking  absolute  possession,  with  a  view 
to  appropriate  to  their  sole  use  the  wall  and  the  soil  upon  which  it 
rests,  of  which  the  plaintifib  are  the  rightful  and  peaceable  possessoiSy 
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without  their  consent  and  to  their  irreparable  injury ;  that  the  inner 
wall  and  the  plastering  of  said  house  have  been  exposed  by  said  acts, 
and  a  part  of  the  outer  wall  and  plastering  entirely  removed;  and  that 
it  is  impossible  to  remove,  with  a  chisel  or  other  instrument,  the  ex- 
cess of  the  iron  works  inserted  into  their  wall  by  the  defendants;  that 
the  real  purpose  of  the  defendants  is  to  dispossess  them  of  said  wall 
and  the  soil  upon  which  it  rests,  which  has  for  years  been  in  their  un- 
disturbed possession ;  that  the  acts  complained  of  are  illegal  and  will 
work  them  an  irreparable  injury. 

Under  this  state  of  facts,  which,  for  the  purposes  of  the  present  in- 
quiry, is  taken  as  true,  we  think  the  acts  complained  of  and  enjoined 
worked  an  irreparable  injury  in  contemplation  of  law. 

The  acts  complained  of  amount  to  a  trespass,  and  the  effect  of  dis- 
solving the  injunction  under  art.  307  C.  P.,  would  be  a  change  of  pos- 
session of  immovable  property  from  the  plaintiffs  to  the  defendants, 
by  the  courts  without  either  a  petitory  or  possessory  action. 

The  other  grounds  taken  by  the  appellees  are  untenable. 

It  is  therefore  ordered,  that  the  motion  to  dismiss  be  overruled ;  and 
on  the  merits  it  is  ordered  that  the  order  dissolving  the  injunction  ob. 
bond,  under  art.  307  C.  P.,  be  set  aside  and  annulled,  and  that  the 
injunction  be  reinstated. 

It  is  further  ordered,  that  appellees  pay  costs  of  this  appeal. 


No.  121. — H.  Markham  v.  D.  R.  Allen,  Aministrator,  et  al. 

The  heir  and  widow  in  community  haye  the  legal  right  to  partition  and  divide  the  commnnity 
property. 

It  a  partition  of  the  community  property  has  been  made  between  the  heir  and  the  surriTlng 
vriclow,  a  debt  that  waa  contracted  by  the  husband  before  the  marriage,  is  chargeable  to 
that  portion  which  has  Ikllen  to  the  heir,  and  not  to  the  share  of  the  community  belong- 
ing to  the  wife. 

APPEAL  from  the  District  Court,  parish  of  Caddo.  LevheCf  J. 
T.  T,  Land  and  J.  W.  Jones,  for  plaintiff  and  appellant.  Egan, 
Williamson  <&  Wise^  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  This  suit  is  brought  against  the  administrator  of 
the  succession  of  William  A.  Sims  and  Mrs.  Elvira  Sims,  widow  in 
community  of  G.  W.  Sims,  deceased,  on  an  account  stated  against 
George  W.  Sims.  This  suit  is  to  make  the  succession  of  William  A. 
Sims^  the  heir,  and  Elvira  Sims,  the  widow  of  G.  W.  Sims,  pay  the  debt. 

It  seems  that  immediately  after  the  death  of  George  W.  Sims,  his 
son,  W.  A.  Sims,  accepted  the  succession  unconditionally,  and  took 
possession  thereof  as  sole  heir.  In  a  settlement  with  the  widow  in 
community,  he  transferred  to  her  a  part  of  the  property,  which  was 
found  in  possession  of  George  W.  Sims,  at  his  death. 

This  is  complained  of  by  the  plaintiff  as  having  been  done  in  fraud  of 
creditors  and  as  a  simulation.    The  plaintiff  further  contends  that  the 
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widow  thereby  rendered  herself  liable  individually  for  the  debts,  as 
an  intermeddler ;  and  he  farther  contends  that  the  oommnnity  prop- 
erty is  liable  for  the  individual  debts  of  the  husband. 

The  evidence  does  not  sustain  the  charge  of  fraud  or  simulatiMi. 

The  heir  had  a  right  to  take  possession  immediately  after  the  death 
of  his  father — "  le  mori  misi  le  vif;^^  and  he  thereby  became  the  abso- 
lute owner  of  the  property,  and  liable  for  the  debts  of  the  deceased. 

George  W.  Sims  and  Elvira  Sims  were  married  in  August,  1861 ;  the 
property  in  the  possession  of  the  deceased,  when  he  died,  is  presumed 
to  be  community,  and  no  proof  was  made  to  lebut  this  presumption. 
C.  C.  art.  2374. 

There  was  nothing  unlawful  or  unusual  in  the  heir  and  widow  in 
community  making  a  partition  of  the  community  property. 

The  debt  sued  on  was  contracted  by  G.  W.  Sims  before  the  marriage 
between  him  and  Elvira  Sims,  consequently  it  must  be  acquitted  out 
of  his  own  individual  property,  and  not  out  of  the  share  of  tlie  com- 
munity belonging  to  the  wife.    C.  C.  art.  2372. 

The  judgment  against  the  succession  of  William  A.  Sims,  and  in 
favor  of  the  defendant,  Mrs.  Elvira  Sims,  is  correct. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
xifOirmed,  with  costs  of  appeal. 


No.  118.— Stewart  &  Jewell  v.  Levi  Presley. 

In  interprettzig  »  patent  to  Unas,  laaned  by  the  Govemment  to  »n  IndividosI,  all  its  cUomb 
mnit  be  constmed,  the  one  by  the  other,  giving  to  eech  the  sense  resulting  from  the  whole 
Instnunent    0.  G.  1950. 

In  Ml  action  of  rescission,  the  perty  seeking  relief  mnst  first  offer  to  restore  his  adTersaiy  to  the 
BitoAtlon  ho  was  in  before  the  contract  0.  a  1006;  8  An.  208;  14  An.  56^  474, 710;  ai  An.  4S5. 

APPEAL  from  the  District  Court,  parish  of  Caddo.    LevUeCf  J. 
Land  &  Taylor,  for  plaintiffs  and  appellees.    A,  TT.  O.  Eicks^  for 
defendant  and  appellant. 

LuDELiNG,  C.  J.  The  plaintiffs  allege  that,  in  March,  1865,  they 
sold  to  Levi  Presley  two  lots  in  the  city  of  Shreveport  for  six  thoosand 
dollars,  and  bought  from  said  Presley  a  certain  tract  of  land  situated 
in  the  State  of  Texas,  for  six  thousand  dollars.  That  the  two  sales 
were,  in  fact,  an  exchange  of  the  property  mentioned.  They  aver  that 
the  consideration  of  the  transfer  by  them  of  the  two  lots  in  Shreveport 
was  the  trjict  of  640  acres  of  land  in  Texas,  transferred  to  them  by 
Presley,  and  they  aver  that  the  said  consideration  has  totally  £a*iled  ; 
that,  at  the  date  of  the  said  sales  or  exchange,  the  said  Presley  had  no 
title  to  the  lands  translative  of  property  in  Texas,  nor  could  he  give 
possession,  which  he  well  knew  at  the  time  of  tiie  sale  or  exchange. 
They  alleged  that  Presley  is  a  non-resident,  and  pray  for  the  sequestra- 
tion of  the  two  lots  situated  in  Shreveport,  and  for  damages  caused 
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them  by  the  fraadulent  sale  of  Presley,  and  for  a  rescission  of  the  sales 
or  exchange  above  mentioned. 

The  defendant,  who  is  a  resident  of  Texas,  appeared  and  excepted, 
that  the  petition  alleged  no  cause  of  action  against  him.  In  case  the 
exception  be  overruled,  he  answered  that  the  consideration  for  the 
sales  or  exchange  had  not  failed,  and  he  expressly  denied  the  allega- 
tions of  the  plaintiils  that  he  had  no  title  to  the  Texas  land  at  the  time 
of  the  sale,  and  tliat  ho  could  not  deliver  possession  thereof.  He 
denied  all  frand,  and  averred  that  the  plaictiffd  have  never  demanded 
of  him  the  possession  of  the  land,  or  informed  him  of  any  defect  in 
his  title,  or  notified  him  of  any  adverse  claim  of  title  or  possession  in 
any  person,  before  the  filing  of  this  suit,  etc. 

He  fui-ther  alleged  that  the  plaintiffs  did  not,  before  bringing  suit,  nor 
have  they  since,  tendered  a  reconveyance  to  him  of  said  lands  sold  or 
exchanged  by  him  to  them,  and  he  prays  that  the  plaintiffs'  demands 
be  rejected. 

There  was  judgment  in  favor  of  the  plaintiffs,  and  the  defendant 
has  appealed. 

Many  questions  of  law  have  been  discussed  in  the  briefs  of  the  par- 
ties, which  we  deem  it  unnecessary  to  examine.  We  think  we  can 
dispose  of  this  case  witliout  assuming  the  right  to  decide  which  of  two 
titles  to  lands  in  Texas  is  good,  or  to  settle  questions  of  boundary 
between  contiguous  proprietors  of  lands  in  the  State  of  Texas. 

A  careful  examination  of  the  patents  in  the  record  will  show  that 
litigation  has  grown  out  of  a  mistake  in  the  call  for  the  beginning 
comer  of  the  Cheek  grant,  which  embraces  the  land  transferred  by 
Presley  to  the  plaintiffs.  The  actual  beginning  corner  of  the  Cheek 
survey  is  tlie  east  corner  of  the  Kleberg  survey  of  320  acres ;  but,  by 
mistake,  the  northeast  corner  of  F.  Engelking's  114 J  acre  survey  is 
named  as  the  beginning  x>oint.  This  mistake  is  shown  by  the  field 
notes,  by  the  surrounding  surveys,  and  by  the  natural  objects  called 
for  in  the  surveys.  The  annexed  map  will  enable  us  to  detect  more 
readily  the  error. 

The  true  beginning  place  is  established  by  several  independent  &cts. 
The  maps  of  contiguous  surveys  show  that  the  Cheek  land  is  bounded 
on  the  southeast  and  southwest  by  vacant  prairie,  on  the  northeast  by 
Camming's  Mill  tract,  and  on  the  northwest  by  the  Kleberg  and  the 
Greenville  tracts.  The  corners  and  the  distances  are  such  that  the 
lines  balance,  and  the  survey  closes  at  the  east  corner  of  Kleberg'e 
survey,  and  includes  the  true  complement  of  ground — 640  acres. 

The  lines  which  terminate  in  the  vacant  prairie  at  c  are  each  2064 

varas  long ;  but  the  first  line  on  Cummin g's  line  is  only  1584  varas.    If  it 

had  commenced  at  Engelking's  east  corner,  g,  it  must  have  run  2924 

TBTas,  or  1344  varas  further,  to  reach  the  second  comer,  as  mapped. 

Again,  the  Cheek  patent  describes  the  loofttion  «» being  about  eight 
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miles  above  San  Felipe ;  the  Kleberg  patent  reads  ten  miles  above  SaD 
Felipe. 

The  third  line  of  the  Cheek  patent  strikes  the  €rreenville  survey  at 
df  then  makes  the  fourth  corner,  and  runs  thence  with  Greenville^s 
southeast  line  till  it  intersects  the  soutliwest  line  of  Kleberg's,  at  t, 
:(here  again  erroneously  called  Engelking's),  and  makes  the  fifth  comer. 
Thence  it  returns  with  Kleberg's  southwest  line  to  his  south  corner  of 
Cheek^s  sixth  comer ;  thence  with  the  southeast  line  to  the  east  comer 
of  Kleberg's  (still  called  Engelking's),  Cheek's  true  beginning. 

If  we  begin  at  the  point  d,  where  Cheek's  survey  intersects  Green- 
ville's line,  and  reverse  the  courses,  Cheek's  third  corner  will  be  on 
Cumming's  line  1580  varus  from  Kleberg's  east  comer,  and  Cheek's 
fourth  corner  will  bo  at  Kleberg's  east  corner,  a,  Check's  true 
beginning. 

Again,  while  the  beginning  coruer  of  Cheek's  survey  is  called  Engel- 
king's  corner,  it  is  clearly  identified  as  Kleberg's;  it  is  designated  thus: 
^*0n  the  southern  boundary  of  Cumniing's  Mill  tT&ct,  a  blaclcjaei  on 
the  bank  of  a  spring  branchy  bears  south  75,  west  125  varas."  This  is 
the  exact  description  of  Kleberg's  east  corner  on  Cumniing's  boundary. 
Kleberg'ft  begmning  also  calls  for  Engelking's  east  corner,  and  it  is 
there  in  truth,  but  it  is  described  thus:  "A  mulberry,  7  t».  ^Ua,, 
marked  X,  on  the  soutliwest  line  of  Cumniing's  Mill  tract." 

Kleberg's  survey  runs  first  with  Engelking's  southeast  line  to  his 
south  comer,  /*,  near  a  pin  oak.  But  when  Cheek's  survey  purports  to 
make  the  southeast  corner  of  Engelking's  no  pin  oak  is  mentioned,  but 
the  corner  is  blank,  just  as  it  is  when  it  figures  as  Kleberg's  third  or 
south  corner,  /,  with  which  it  is  really  identical. 

Engelking,  speaking  of  the  Cheek  survey,  testifies  that  **it  com- 
menced at  the  Eortheast  corner  of  a  tract  of  329  acres,  belonging  to 
Louis  Kleberg;"  and  he  further  states  that  the  land  is  not  improved, 
and  nobody  is  living  on  it.  Kleberg  swears  that  "the  land  is  not 
occupied,  and  never  has  been ;  "  and  he  says  :  "  The  beginning  comer 
is  a  blackjack  on  the  bank  of  the  spring  branch,  and  not  Engelking^s 
cast  corner,  as  erroneously  stated." 

In  interpreting  the  patent  to  Cheek,  all  its  clauses  must  be  construed, 
the  one  by  the  other,  giving  to  each  the  sense  resulting  from  tho 
whole.  Article  1950,  C.  C;  9  R.  19;  6  Cerven,  281,  Jackson  v.  Marsh. 
Pursuing  this  rule,  we  have  arrived  at  the  conclusion  above  stated. 
But  it  is  well  settled,  not  only  by  the  textual  provisions  of  the  Code, 
but  by  the  decisions  of  this  court,  that  in  actions  of  rescission,  the 
party  seeking  relief  must  first  offer  to  restore  his  adversary  to  the 
situation  he  was  in  before  the  contract.  C.  C.  article  1906 ;  6  N.  S. 
229;  7N.  S.95;  11  La.  102;  3R.400;  6R.472;  3  An. 208;  14  An.  56; 
14  An.  474,  716;  21  An.  425. 
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This  was  not  done,  and  the  omission  is  fatal.  The  property  of  the 
defendant  was  improvidently  sequestered  and  taken  out  of  his  posses- 
sion  by  the  plaintiffs.  It  is  shown  that  ten  dollars  i>er  month  is  a  fair 
rental  for  the  buildings  on  the  lots  sequesteredi  and  that  two  hundred 
dollars  would  be  a  reasonable  fee  for  defending  this  suit.  We  think 
the  defendant  entitled  to  these  sums  for  damages  done  him  by  the 
wrongful  acts  of  the  plaintiflEs.  C.  C.  article  2294;  4  R.  196;  6  La.- 
270;  11  La.  108. 

It  is  therefore  ordered  and  acyudged  that  the  judgment  of  the  dis- 
trict court  bo  avoided  and  reversed;  that  the  writ  of  sequestration  be- 
set aside,  and  that  there  be  judgment  rejecting  the  plaintiffs^  demand,. 
with  costs  in  both  courts.  It  is  further  decreed  that  the  defendant 
have  judgment  against  the  plaintiffs  for  the  sum  of  two  hundred 
dollars,  attorney's  fees,  and  for  rent,  at  the  rate  of  ten  dollars  per 
month,  from  the  thirty-first  of  December,  1865,  until  the  property 
which  was  sequestered  be  delivered  unto  the  defendant. 


No.  125. — Cornelia  Hart,  Tutrix,  v.  Hoss  and  Elder,  Administrators* 

All  racoeealoiiJi  ahall  be  opened  and  settled  in  the  pariah  courts.  Constitation,  article  87. 
Therefore,  the  district  coort  is  withont  jurisdiction  raiume  nuttericB  to  entertain  a  cause 
purely  probate  in  its  character,  such  as  the  present,  having  for  its  object  the  recognition  oi 
the  heirs,  and  establishing  their  rights.  Judicially,  to  the  succession.  All  acUons  of  thi£ 
character  must  be  brought  in  the  pariah  courta.    21  An.  864. 

APPEAL  from  the  District  Court,  parish  of  Caddo.    Levisee,  J. 
Land  &  Taylor,  for  plaintiff  and  appellant.    EgaUy  Williamson  d 
Wise,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  plaintiff,  alleging  herself  to  be  the  lawful 
wife  of  E.  C.  Hart,  deceased,  whose  estate  is  represented  by  defendants,, 
sues,  as  natural  tutrix  of  her  minor  children,  issue  of  her  marriage 
with  him,  to  have  the  said  children  recognized  as  the  legal  and  forced 
heirs  of  tlie  deceased. 

One  of  the  defendants  excepted  to  the  jurisdiction  of  the  district 
court,  ratione  materice.  There  was  judgment  sustaining  the  exception,, 
and  the  plaintiff  has  appealed. 

The  sole  object  of  this  writ  is  the  recognition  of  heirs.  The  pro- 
ceeding is  purely  probate  in  its  nature.  C.  P.  art.  1000,  1001,  1002 
and  1003.    21  An.  364,  Succession  of  Ruffingnac. 

The  constitution  provides  that  ^^  in  prolate  matterSy  when  the  amount 
in  dispute  shall  exceed  five  hundred  dollars,  exclusive  of  interest,  the 
appeal  shall  be  directly  from  the  parish  to  the  Supreme  Court."  Arti- 
cle 88,  Constitution.  It  follows,  therefore,  that,  in  probate  matters, 
the  parish  courts  may  entertain  suits  where  amounts  exceed  five  hun- 
dred dollars.  It  is  when  there  exists  a  contest  between  a  successioD 
on  one  side,  either  as  plaintiff  or  defendant^  and  another  party,  that 
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the  amount  determines  the  jaiifldiction.  Litigation  arising  inside  of 
a  saccession — ^that  is,  proceedings  properly  probate  in  their  natnre, 
and  wliich  mnst  be  determined  in  order  to  finally  settle  the  sncceauonf 
are  properly  cognizable  in  the  parish  conrts.  '*  All  sneeessions  shall 
be  opened  and  settled  in  the  parish  conrts."    Article  87,  Constitntion. 

Here  the  plaintiff  claims  to  be  recognized  as  the  forced  heirs ;  they 
ilo  not  claim  anything  agcUnst  Hie  succeseion,  but  they  claim  by  yirtae 
of  the  succession.  '*  Succession  is  the  transmission  of  the  rights  and 
obligations  of  the  deceased  to  the  heirs."    C.  C.  867. 

We  think  the  exception  was  properly  sustained.  22  An.,  Paul  0. 
Hebert,  tutor,  v,  Winn  et.  al. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmedi  with  costs  of  appeal. 


iS    5181 

-^?~^*^'  No.  131. — Succession  op  Pomeroy— Opposition  to  Account  of  D.  J. 

iJ?  f}|i  Elder,  Executor. 

Where  an  appeal  haa  been  granted,  and  is  still  pending  in  the  Supreme  Ooui,  the  eonrt  a  fas 
la  without  Jnrladletion  to  grant  a  aeeond  appeal  firom  the  same  Judgment. 

APPEAL  from  the  Parish  Court  of  Caddo.  Cremelly  Parish  Judge. 
T.  T,  Land  and  George  Williamson,  for  appellee.  2{utt  d  Leonard, 
for  opponents  and  appellants. 

Taliaferro,  J.  A  motion  to  dismiss  the  appeal  filed  on  the  first 
day  of  the  present  term  is  made,  and  several  grounds  are  stated  in 
support  of  the  motion. 

The  counsel  for  the  appellees  contend  that,  as  the  case  stands  now 
on  appeal  filed  at  the  Angust  term  of  this  court,  1869,  and  is  still 
pending  in  this  court,  the  court  below  was  without  jurisdiction  to 
grant  an  appeal. 

This  ground  is  well  taken.    See  12  Bob.  Reports,  320. 

It  is  therefore  ordered  that  the  appeal  filed  at  the  present  term  of 
this  court  he  dismissed,  at  costs  of  the  appellant. 


On  Application  for  Rehearing. 

LuDELiNG,  C.  J.  We  have  been  urged  to  grant  a  rehearing  on  the 
motion  to  dismiss  this  appeal,  on  the  ground  that  we  are  yirtually 
denying  the  appellant  the  exercise  of  a  constitutional  right. 

It  has  been  overlooked  by  the  counsel  that,  in  the  opinion  rendered 
at  Natchitoches,  we  held  that  the  wife  had  not  been  authorised  to 
prosecute  her  suit  before  the  lower  court,  and  that,  therefore,  the  suit 
must  be  dismissed  for  want  of  proper  parties.  It  would  be  doing  a 
vain  thing,  under  the  circumstanoesi  to  entertain  another  appeal  from 
that  judgment. 

BehearinK  refiiseu. 
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City  of  SbreTOport  v.  Johneon. 

No.  127. — City  of  Shreteport  v.  B.  M.  Johnsok. 

Thft  act  of  the  LeglBlataxe  of  1870,  No.  80.  unendlog  the  act  Incorporating  the  town  cf  Bhreve- 
port,  which  givea  to  the  Board  of  Troateea  power  and  control  oyer  the  anbject  of  licenaea 
and  taxes  for  the  bmeflt  of  the  corporation,  has  effect  only  prospectlTely.  Therelore  an 
ordinance  in  force  at,  and  befbre  the  paaaage  of  this  act,  asseaslDg  a  license  agaln«t  all 
banks  doing  bnslness  within  the  corporation,  is  still  in  force,  and  the  license  so  assessed 
nrastbepaid. 

APPEAL  from  Tenth  Judicial  District,  parish  of  Caddo.  D.  Creswell, 
Parish  Judge.  AUck  Boarman,  City  Attorney,  for  plaintiff  and 
appellee.    Land  &  Taylor,  for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant  is  appellant  from  a  judgment 
against  him  for  the  sum  of  two  hundred  and  fifty  dollars,  with  legal 
interest  upon  the  amount,  from  the  first  of  January,  1870.  The  judg- 
ment was  rendered  in  default  of  defendant's  payment  of  a  license 
assessed  against  bankers  doing  business  within  the  city  of  Shreveport. 
The  defendant  contends  that  the  city  of  Shreveport  is  divested  of  the 
right  to  impose  the  tax  complained  of  by  the  act  of  the  Legislature, 
No.  80,  approved  March  7, 1870.  The  ordinance  of  the  city  was  passed 
December  30, 1869,  imposing  a  tax  of  $250  on  bankers.  The  act  of  the 
Legislature,  approved  March  7, 1870,  can  only  have  effect  prospectively. 
It  does  not  repeal  or  annul  the  city  ordinance  of  thirtieth  of  Decem- 
ber, 1869. 

It  is  therefore  ordered,  a^udged  and  decreed,  that  the  judgment  oi 
the  district  court  be  affirmed,  with  costs. 

Behearing  refused. 


No.  174. — George  W.  Eittridge  r.  M.  D.  C.  Cane  dt  aL 

An  agreement,  in  ^rriting,  acknowledging  the  ownersbip  in  lands  does  not  dispense  with  the 
production  of  the  primordial  title  in  a  snit  to  recorer.  On  the  question  of  land  titles  in 
this  state,  the  settled  doctrine  appears  to  be  that  where  an  agreement  in  writing  acknowl- 
edges  ownership  in  lands,  if  the  title  of  such  ownership  is  set  forth  in  the  instrument,  and 
the  existeooe  and  loss  of  the  primordial  title  is  shown,  then  the  claimant  is  enUtled  to 
recoYer  on  producing  the  acknowledgment  But  if  the  instroment  or  acknowledgment 
does  not  contain  the  origioal  primordial  title,  the  daimant  under  it  can  not  recover  without 
produdug  the  primordial  title  zeferred  to  in  the  act  referring  to  it. 

APPEAL  from  the  Tenth  District  Court,  parish  of  Caddo.  J. 
PineJcney  JIarria,  (attorney  at  law),  Special  Judge,  vice  Levisee, 
recused.  James  W,  Duncan  and  Land  <&  Taylor,  for  plaintiff  and 
appellant.    Nuil  <&  Leonard,  for  defendant  and  appellees. 

Taliaferro,  J.  The  plaintiff,  sues  for  six-sevenths  of  one-third 
part  of  seyeral  tracts  of  land  lying  in  the  parishes  of  Caddo  and 
Bossier,  and  for  the  same  share  and  interest  in  various  town  lots  in  the 
city  of  Shreveport;  The  property  of  which  he  claims  the  six- seventh 
of  one-third  part  he  avers  is  owned  and  held  in  common  by  and 
between  himself  and  the  defendants,  M.  D,  C.  Cane,  and  her  daughter, 
Mary  Jane  Cane,  wife  of  H.  McCormick. 
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This  claim,  it  appears,  was  first  set  np  by  an  oppositLoii  to  aD 
account  filed  by  one  of  the  defendants,  as  executrix  of  James  H. 
Crane  ;  but  the  opposition  was  abandoned  and  the  plaintiff  brought 
this  action  for  a  partition  which,  from  a  denial  of  his  title  by  the 
defendants,  assumes,  in  some  respect,  the  form  of  a  petitory  action. 
He  prays  judgment  for  six-sevenths  of  the  rents  and  profite  of  the 
property  from  the  time  of  the  death  of  Samuel  Bennett,  etc. 

The  plaintiff  shows  that  he  is  the  owner  of  six-sevenths  of  the 
estate  of  Samuel  Bennett,  who  died  in  1853.  He  aims  to  show  that 
the  property  he  designates  was  owned  to  the  extent  of  one-third 
part  by  Samuel  Bennett.  To  this  end  he  produces  the  following 
act: 

"Parish  op  Bossier — State  of  Louisiana. 

"  Be  it  known,  that  we,  the  parties  whose  names  are  hereunder  sub- 
scribed, have  this  day  entered  into,  and  make  this  act  or  agreement 
for  the  purpose  of  perpetuating  facts  herein, set  forth : 

"  It  is  understood,  and  such  is  here  declared  to  be  the  fact,  by  James 
H.  Cane,  and  Mary  D.  C.  Cane,  wife  of  James  H.,  who  appears  for  herself 
and  as  natural  tutrix  of  her  minor  child,  Mrs.  S.  Bennett,  herein 
authorized  and  assisted  by  her  said  husband,  that  all  the  lands  pur- 
chased by  said  James  H.  Cane,  in  the  State  of  Louisiana,  indnding 
the  plantation  on  which  said  Cane  and  wife  now  reside,  and  also  the 
interest  of  said  James  H.  Cane  and  wife  in  the  town  of  Greenwood, 
together  with  the  interest  and  tenements  of  James  H.  Cane  and  Maiy 
D.  C.  Cane,  his  wife,  in  the  town  of  Shreveport,  belong  one  undivided 
third  part  to  Samuel  Bennett,  Sr.,  and  one  undivided  sixth  part  to 
William  S.  Bennett,  the  minor  child  aforesaid,  whether  purchased  from 
the  Government  of  the  United  States  or  from  individuals — except  the 
one- sixth  part  in  the  Slireveport  property,  which  has  been  awarded  to 
the  minor  child  (heretofore).  All  which  is  according  to  an  original 
agreement  between  parties. 

The  remainder  of  said  lands  and  interests  in  said  towns  belonging 
to  the  said  Cane  and  to  the  said  Mary,  his  wife ;  and  the  said  Samuel 
Bennett,  Sr.,  declares  the  foregoing  statement  to  be  true. 

Done  and  signed  in  the  parish  of  Bossier  on  this  twentieth  day  of 
June,  1843,  in  the  presence  of  John  B.  Cane  and  James  Alston, 
witnesses  of  full  age  and  legal  domicile,  who,  with  the  parties  afore* 
said,  have  also  signed  this  instrument. 

(Signed)  "James  H,  Caks, 

"  John  R.  Cane,  **  Mart  D.  C.  Cam, 

**  James  Alston.**  **  Sahuez.  Benkett." 

**  Be  it  known  and  understood,  by  the  consent  of  the  within  subserib- 
ing  witnesses,  it  is  mutually  agreed  that  the  plantation  on  whicb  we 
now  live  shall  be  kept  together  for  the  space  or  term  of  seven  years 
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from  this  time.    Given  from  under  our  hands  this  twentieth  day  of 
June;  1843,  and  before  the  same  witnesses. 

(Signed)  (Signed) 

"  John  R.  Cake,  "  James  H.  Cane, 

'*  James  Alston.**  "  Mary  D.  C.  Cane, 

'*  Samuel  Bennett.'* 

The  defendants  filed  separate  answers.  M.  D.  C.  Cane  denies  that 
the  instrument  presented  by  plaintiff  confers  any  title  whatever. 
Admits  that  she  signed  the  ret,  but  denies  that  there  was  any  legal 
consideration  for  the  same ;  that  she  was  induced  to  sign  it  by  Samuel 
Bennett  on  his  statement  that  J.  H.  Cane,  her  then  husband,  had  con- 
sented to  give  him  the  interest  set  forth  in  the  instrument,  in  order  to 
hold  and  keep  the  same  for  the  use  and  benefit  of  the  respondent  and 
her  children.  She  alleges  the  nullity  of  the  act,  and  that  it  was 
abandoned  by  her  husband  and  said  Bennett. 

The  other  defendant  answers  that  she  is  ignorant  as  to  whether  the 
signatures  to  the  act  are  genuine  or  not.  She  denies  any  considera- 
tion ever  having  been  given ;  and  that  Samuel  Bennett  ever  had  any 
legal  right  to  the  property  claimed ;  that  if  any  such  agreement  was 
ever  made  it  was  a  mere  donation  inter  vivos  and  in  fraud  of  her 
rights  and  of  those  of  her  half-brother,  W.  S.  Bennett,  and  is  null  on 
that  account  as  well  as  for  want  of  form.  She  pleads  in  reconvention 
against  this  demand  a  debt  of  $80,000  owing  her,  as  alleged,  by  the 
snccession  of  Samuel  Bennett. 

There  was  judgment  as  of  nonsuit  in  the  lower  court,  and  the  plain- 
tiff has  appealed. 

The  issue  between  the  parties  will  be  determined  simply  by  a  solu- 
tion of  the  question,  what  is  the  character  and  import  of  the  act  upon 
which  the  plaintiff  founds  his  claim  7 

The  act  refers  to  *'  an  original  agreement  between  parties."  No 
original  agreement  is  shown.  The  plaintiff  contends  that  the  act  is 
simply  an  acknowledgment  or  recognition  of  a  title  in  Samuel  Bennett 
to  -an  interest  in  the  kinds  in  question ;  that  it  is  not  the  source  or 
origin  of  his  title,  but  simply  evidence  of  it ;  that  it  is  what  it  purports- 
to  be,  ati  aot  to  perpetuate  certain  facts,  and  that  the  motives  of  the 
parties  in  signing  it  were  to  furnish  Samuel  Bennett  with  written 
evidence,  which,  up  to  that  time,  depended  upon  parol,  and  which 
evidence  they  were  morally  bound  to  furnish.  The  plaintiff  relies  on 
the  case  of  Richardson  v.  Hyams,  1  An.  286,  and  the  coses  of  Brown 
V.  Frantum,  6  La,  39,  and  5  La.  73  to  77. 

The  defendant  holds  the  instrument  to  be,  if  anything,  a  recogni- 
tive  or  confirmative  act  of  that  character  which  does  not  dispense  with 
the  production  of  the  primordial  title.  C.  C.  2251.  *'  Recognitive  acts 
do  not  dispense  with  the  exhibition  of  the  primordial  title  unless  it& 
tenor  be  there  specially  set  forth." 
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In  the  case  of  Rioh«rdaon  v.  Hyama,  tbe  act  signed  by  Winn  mras 
autheoticated  before  a  notary,  who  registered  and  recorded  it  in  the 
jMtrisli  of  Carroll,  where  the  lands  spoken  of  were  situated.  The  aet 
was  dated  October  2,  1837,  and  was  recorded  thirteenth  November, 
1838.  The  iustmment  recoguized  title  and  ownership  in  Friend 
iointly  with  himself,  and  coutained  a  power  of  attorney  to  Friend  to 
sell  the  land  specified.  Third  parties  had  acquired  rights  under  that 
state  of  things,  and  the  court  protected  them  against  '*  the  imprudence 
of  Winn  in  presenting  Friend^s  rights  in  a  false  aspect  to  the  world.^ 
This  court  in  the  case  of  Brooks  v.  Norris,  6  Rob.  181,  to  which  our 
attention  has  been  invited,  said :  ''  According  to  Dumoolin  and  Pothier, 
as  well  as  a  formal  article  of  the  Civil  Code  of  this  State,  recognitive 
nets  do  not  dispense  with  the  primordial  title,  unless  its  tenor  be 
therein  specially  set  forth."  These  authors  distinguish  between 
recognitive  acts  or  acknowledgments  which  are  in  the  form  the  call 
«r  ceria  aeientia  and  those  in  forma  eommunL  The  former,  said  to  be 
in  forma  speciali  ei  dispositiva,  are  those  in  which  the  primordial  title 
is  set  forth.  They  have  this  peculiarity,  that  they  are  equivalent  to 
the  original  title  in  the  event  of  its  loss,  and  prove  its  existence  against 
the  person  making  it,  and  they  dispense  with  the  production  of  the 
primordial  title.  On  the  other  hand,  recognitive  acts  *^in  forma  eom- 
muni,  are  those  in  which  the  primordial  title  is  not  set  forth.  These 
acknowledgments,"  says  Pothier,  '*  serve  only  to  confirm  the  primor- 
dial title  and  to  interrupt  prescription ;  but  they  confirm  the  original 
title  only  so  far  as  it  is  true ;  they  do  not  prove  its  existence,  and  they 
do  not  dispense  with  its  production." 

It  is  clear  to  our  minds  that  the  instrument  presented  in  this  case  is 
an  act  of  this  latter  kind,  and  can  have  no  effect  of  itself  as  an  act 
translative  of  property.  We  concur  with  the  plaintiff  himself  in. 
believing  that  it  it  neither  a  conveyance,  an  agreement  to  convey,  a 
donation  or  an  exchange ;  but  we  do  not  concur  with  him  that  it  ia 
evidence  of  title  or  the  furnishing  written  evidence  of  a  title,  which 
had  previously  depended  upon  parol.  It  points  to  ''an  original 
Agreement  between  the  parties."  If  that  original  agreement  were  in 
writing  and  purported  to  convey  real  estate,  the  production  of  that  act 
was  indispensable.  It  can  not  suffice,  of  itself,  to  establish  title.  The 
doctrine  contended  for  would  obviously  lead  to  results  utterly  subver* 
sive  of  all  the  well  settled  rules  of  evidence  relating  to  the  pioof 
of  title  to  real  estate.  We  think  the  plaintiff  is  not  sustained  in  his 
liosition,  and  that  he  can  not  recover. 

Aside  from  the  inefficiency  of  the  instrument,  its  vitality  or  purpose, 
if  it  ever  had  any,  seems  long  ago  to  have  been  destroyed  by  the 
parties  to  it.  The  purpose  of  the  act  would  seem  to  have  been  a  desire 
to  protect  James  H.  Cane's  wife  and  children  from  the  effect  of  intern- 
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perate  habits  he  was  addicted  to,  and  to  insure  the  redemption  of 
bank  bills  he  had  issued  in  conrse  of  business. 

It  is  in  proof  that  Samuel  Bennett  never  exercised  any  ownership 
or  control  over  the  property  of  James  H.  Cane  during  his  lifetime ; 
and  that  after  his  decease,  was  present  at  the  taking  of  the  inventory 
of  J.  H.  Cane's  estate,  and  pointed  out  as  property  of  his  succession, 
the  very  property  referred  to  in  the  instrument  of  twentieth  June, 
1843,  and  signed  the  inventory.  0.  C.  2251 ;  6  Rob.  181,  and  authori- 
ties there  cited ;   6  La.  3d. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Rehearing  refused. 


No.  124.— Graham  &  Anderson  v,  John  Hendricks,  Sb. 

The  pnrchue  of  a  lot  of  cotton  by  a  raUroad  company,  chartered  and  domidUated  In  the  State 
of  MiMlaaippl,  ftom  a  party  doodcUiated  and  restdiag  In  Loniilana,  is  not  affected  by  the 
prohibitlona  contained  in  the  act  of  the  Legialature  of  1855«  a  clause  of  which  is  as  follows: 
*'No  corporation  shall  engage  in  mercantile  or  agricultaral  bnslness,  nor  in  commission, 
broikersge,  stock  Jobbing,  exchange,  or  banking  bnaineaa  of  any  kind."  The  danse  in  the 
act  died,  only  refera  to  the  baying  and  selling  of  artides  of  merchandise  as  an  employment, 
and  implies  operations,  conducted  with  a  view  of  realizing  the  proftts  which  come  tram 
cUUtd  purchase,  barter,  speculation  and  sale. 

APPEAL  from  the  District  Court,  parish  of  Caddo.    Levisee,  J. 
T.  T,  <&  A.  D.  Land,  for  plaintiffs  and  appellants.    Looney  db  Wella^ 
for  defendant  and  appellee. 

Howe,  J.  The  plaintiffs  alleged  that  on  the  twentieth  day  oi 
December,  1862,  the  defendant  sold  sixty  bales  of  cotton  to  the  com- 
mercial firm  of  Simpson  &  Calhoun;  that  on  the  twenty-third  of 
February,  1863,  the  said  firm  sold  and  transferred  the  said  cotton  to 
the  Southern  Bailroad  Company,  a  corporation  duly  chartered  under 
the  laws  of  the  State  of  Mississippi,  and  that  on  the  seventh  of  April, 
1865,  the  Southern  Bailroad  Company  sold  the  cotton  to  the  plaintiffs. 
They  alleged  that  the  defendant  refused  to  deliver  the  cotton,  and  they 
prayed  for  a  judgment  for  the  same,  or  its  value. 

The  defendant  filed  an  answer  to  the  merits,  and  thereafter  a  per- 
emptory exception,  averring,  '*  that  the  Southern  Bailroad  Company,  a 
corporation  represented  by  plaintiffs,  are  forbidden  by  a  prohibitory 
law  of  the  State  of  Louisiana  from  buying  or  selling,  or  carrying  on 
business  as  holders,  speculators  or  merchants,  and  without  power  or 
aaihority  to  make  or  maintain  the  contract  sued  on,"  and  therefore 
prayed  that  this  action  be  dismissed.  The  court  sustained  the  excep- 
tton,  and  dismissed  the  suit,  and  the  plainti£Gs  have  appealed. 

We  are  of  ophuon  that  the  judgment  was  erroneous.    The  prohibi- 
tion referred  to  is  contained  in  a  clause  of  the  act  of  1855,  relative  to 
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the  organizatioii  of  corporations  for  works  of  public  improYementy  and 
for  other  purposes.    R.  S.,  1870,  — * — ,  and  is  in  these  words : 

'*  No  corporation  shall  engage  in  mercantile  or  agricultural  basiness, 
nor  in  commission,  brokerage,  stock  jobbing,  exchange  or  banking 
business  of  any  kind." 

It  is  quite  likely  that  this  prohibition  applies  only  to  corporations 
organized  under  the  sections  of  which  it  is  a  clause  or  proviso,  for 
otherwise  it  might  have  been  interpreted  so  as  to  stop  the  operations 
of  every  incorporated  bank  then  in  existence  in  the  State.  It  is  highly 
probable  that  it  does  not  apply  to  a  corporation  created  by  and  under 
the  laws  of  Mississippi.  C.  C.  9.  But  aside  from  these  objections  to 
the  views  of  the  defendant,  we  think  it  clear  that  the  prohibition  does 
not  extend  to  the  case  of  a  purchase  of  cotton  as  shown  by  the  record 
before  us.  The  phrase,  **  mercantile  business,"  has  a  definite  meaning. 
It  refers  to  the  buying  and  selling  of  articles  of  merchandise  as  an 
employment.  It  implies  operations  conducted  with  a  view  of  realizing 
the  profits  which  come  from  skillful  purchase,  barter,  speculation  and 
sale.  The  purchase  shown  in  this  case  is  not  of  this  character,  and  is 
not  liable  to  the  objections  which  seem  to  have  been  in  the  mind  of  the 
Legislature  when  it  forbade  a  corporation  to  engage  in  the  hazards  oi 
'*  mercantile  business.'' 

It  is  ordered  that  the  judgment  appealed  from  be  avoided  and 
reversed,  and  the  cause  remanded  to  be  proceeded  with  according  to 
law 


No.  138.— Jonas  Robison  v.  Joseph  Howell. 

The  affidavit  of  iho  plaintiff  in  a  motion  for  a  new  triikl,  in  an  action  of  bonnOarj;  sete  ibrtb 
that,  after  Judgment  was  xenderod,  material  evidence  waa  discovered,  whidi  he  coold  aol 
obtain  before,  although  due  diligence  was  used,  viz:  That  he  can  prove  bj  B.  W.  Derve, 
surveyor  of  the  city  of  Shrevepon,  that  he  has  carefully  surveyed  and  examined  tiie  llnec 
affecting  the  rights  of  parties,  and  that  he  la  satisfied  Hall,  the  surveyor,  never  tan  the 
line  £.  D.,  and  if  permitted  to  testify  he  will  show  that  Hall  could  not  have  run  the  line  la 
accordance  with  his  order.  Held— That  the  affidavit,  setting  forth  these  facts,  brought  the 
plaintiff  strictly  within  the  artidea  of  the  Code  of  Practice,  which  provide  for  auch  reUei^ 
and  that  a  new  trial  should  have  been  granted.    C.  P.  660, 061 ;  2  An.  225. 

APPEAL  from  the  District  Court,  pansh  of  Caddo.    Leviaeef  J 
Ntitt  db  Leonard^  for  plaintiff  and  appellant.    Looney  dc  WeUs,  for 
defendant  and  appellee. 

LuDELiNG,  C.  J.  This  is  an  action  to  fix  the  boundary  between  two 
lots  of  ground  owned  by  the  parties  to  this  suit.  There  was  a  judg- 
ment in  favor  of  the  defendant,  and  the  plaintiff  asked  for  a  new 
trial,  on  the  ground,  among  others,  of  newly  discovered  evidence.  In 
support  of  this  motion,  the  plaintiff  made  an  affidavit,  setting  forth 
the  facts,  'Hhat,  since  the  trial,  he  has  discovered  evidence  important 
to  the  case,  which  he  could  not,  with  due  diligence,  have  obtained  on 
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the  trial,  in  that  he  has  discovered  that  he  can  prove  by  W.  R.  Derve, 
surveyor  of  the  city  of  Shreveport,  that  he  has  carefully  surveyed  and 
examined  the  lines  dividing  the  blocks  from  the  ten-acre  lots,  particu- 
larly those  affecting  the  rights  of  parties  to  this  suit,  and  that  he  is 
satisfied  that  Hall  never  ran  the  line  e  d,  and  tliat,  if  permitted  to 
certify,  he  will  prove  that  Hall  could  not  have  run  the  line  in  accord- 
ance with  his  order,  and  that  there  is  no  good  reason  to  believe  that 
he  ever  did  run  it." 

We  think  the  judge  erred  in  refusing  the  new  trial.  Tlie  affidavit 
in  support  of  the  application  brings  the  plaintiff  within  the  articles  of 
the  Code  of  Practice  which  provides  for  such  relief.  C.  P.  560,  561. 
2  An.  225,  Stooe  v.  Rose. 

It  is  therefore  ordered  tliat  the  judgment  be  set  aside,  and  that  the 
case  be  remanded  for  a  new  trial.  It  is  further  ordered  that  the 
appellee  pay  the  costs  of  this  appeal. 


No,  117. — ^A.  &  J   Trounstein  v.  M.  Rosenh am— Gregg  &  Martin, 
Defendants  in  Third  Oppos.tion 

An  attachment  may  bo  levlM  on  goods  etorod  in  •  warehouse,  without  making  the  warehonee 
keeper  a  party  by  garniahmont  process.  And  the  attaching  creditor  has  hij  Uen  on  the 
property  from  the  date  of  seizore,  under  the  writ. 

APPEAL  from  Tenth  District  Court,  parish  of  Caddo.    Levisee,  J. 
Looney  <&  WellSf  for  plaintiffs  and  appellees.    A,  W,  O,  HicJcSf  for 
Third  Opponents,  appellants. 

LiUDELiNG,  C.  J.    Two  writs  of  attachment  were  issued  against  the 

property  of  M.  Rosenham  ;  one  at  the  suit  of  A.  &  J.  Trounstein,  by 

tlie  district  court,  and  the  other  at  the  suit  of  Gregg  &  Martin,  by  the 

parish  court.    These  writs  were  executed  by  different  deputies  of  the 

sheriff,  on  the  same  day.    Gregg  &  Martin  having  obtained  judgment 

in  the  xmrish  court,  were  procseding,  under  their  judgment,  to  sell  the 

property  attached,  when  A.  &  J.  Trounstein  filed  a  third  opposition, 

claiming  to  be  paid  by  preference  out  of  the  proceeds  of  the  sale  of 

the  property,  by  virtue  of  tbeir  privilege,  resulting  from  their  prior 

attachment.     The  attachment  in  the  case  of  A.  &  J.  Trounstein  seems 

to  have  been  first  levied.    Gregg  &  Martin  contend  that  the  property, 

being  in  the  warehouse  of  third  persons,  could  not  be  attached,  except 

by  process  of  garnishment.     We  can  not  assent  to  this  proposit'on. 

Article  237  declares :   *'  An  attachment  in  the  Juinds  of  third  persons 

IB  a  mandate  which  a  creditor  obtains  from  a  competent  judge,  or  from 

the  clerk  of  his  court,  commanding  the  seizure  of  any  proiperiy,  credit 

or  right  belonging  to  his  debtor,  f»  wliatever  hands  they  may  he  founds 

to  satisfy  the  demands  which  he  intends  to  bring." 

The  process  of  garnishment  ia  an  additional  means  given  the  creditor 


Digitized  by  VjOOQIC 


SUPREME  COURT  OP  LOUISIANA, 


A.  &  J.  lYounstein  ▼.  Bofleabam. 


to  attach  the  property,  rights  or  credits  of  his  debtor.  Is  tbe  ciw  at 
bar,  the  warehonseman  told  the  creditor  that  the  boxes  (subBeqaeotty 
attached)  were  in  his  warehouse,  and  that  his  clerk  would  point  tbea 
out  to  the  ofElcer.  What  reason  could  there  be,  in  sach  a  case,  lor  a 
garnishment,  by  serving  interrogatories  on  the  warehonsema&f  The 
law  doe)  not  require  a  vsin  tiling.  The  seimre  of  the  propertj  in  the 
hands  of  the  warehouseman,  and  the  appointment  of  bis  clerk  the 
keeper  of  the  property,  was  sufficient,  and  gave  the  attadiing  creditor 
a  privilege  on  the  property  seized.    6  An.  551. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dittncs 
court  be  affirmed,  with  costs  of  appeaL 

Rehearing  refused. 


t^  ^ei  No.  148. — City  op  Shreveport  t;.  Frank  C.  Walpole. 

Ko  deed  or  «ct  of  eanveyance  la  necesaaiy  to  dedicate  land  or  rights  in  immorable  proper^  f» 
the  public.  Kor  ie  any  particular  form  necessary  to  the  dedication  of  landtoOtepablio 
use.  All  that  is  required  is  the  tssent  of  the  owner  of  the  land,  and  the  ftei  tlwt  It  h  being 
used  for  the  purposes  intended.    18  An  .6e0;  21  An.  2U, 

A  third  partj«  occupying  lands  that  hare  been  dedicated  to  the  public  uie,  is  witlKmt  Qa 
capacity  to  acquire  title  thereto,  because  such  lands  are,  from  the  moment  ol  the  dedka* 
tlon,  out  of  commerce  and  are  not  subject  to  indlTldnal  or  private  ownerahiik  SI  !■•  tti 

APPEAL  from  the  Tenth  Judicial  District,  parish  of  Caddo.  Xerwee,  J. 
T.  T.  Land  and  J.  TT.  Jones,  for  plaintiff  and  appellee.   Xoowy, 
Wells  (&  Duncan,  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  alleges  that  the  defendant  is  in  the 
wrongful  and  illegal  possession  of  a  portion  of  the  *'opea  space^ 
belonging  to  the  corporation  of  Shreveport  for  public  nse&  The 
plaintiff  designates  the  portion  of  the  "  open  space  "  alleged  to  be  in 
the  illegal  possession  of  the  defendant,  as  block  No.  70,  accordinjT  ^ 
Gooch's  survey  and  map  of  the  open  space,  and  which,  they  aver,  lies 
between  Commerce  street  and  the  river.  They  aver  that  defendant 
has  been  in  illegal  possession  of  the  premises  specified  since  the 
fifteenth  of  October,  1864,  and  that  the  ground  and  buildings  thereon, 
so  illegally  held  by  defendant,  are  worth  one  thousand  dollanper 
annum.  They  pray  that  defendant  be  ejected  from  block  No.  70;  that 
the  same  be  decreed  to  belong  to  the  city  of  Shreveport,  for  public 
uses,  and  that  defendant  be  decreed  to  pay  tho  plaintiff  at  the  rate  of 
one  thousand  dollars  per  annum  from  the  fifteenth  of  October,  1664^ 
with  five  per  cent,  interest  per  annum  thereon  from  judicial  demand, 
and  all  costs,  etc. 

In  an  amended  petition,  the  plaintiff  aveys  that  the  city  of  Shiete- 
port  has  held  peaceable  possession  of  all,  or  of  the  greater  part  of  the 
ground  embraced  within  the  ''open  space"  since  the  twenties  of 
March,  1839,  when  the  city  was  incorporated. 
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The  defendant  answered  by  general  denial.  In  a  supplemental 
answer,  he  avers  that  the  improvements  placed  by  him  on  the  place 
the  plaintiff  seeks  to  dispossess  him  of,  are  worth  five  thousand 
dollars,  and  prays,  in  case  of  eviction,  that  he  have  judgment  against 
the  plaintiff  for  that  sum,  as  the  value  of  his  improvements. 

The  judgment  of  the  lower  court  was  in  favor  of  the  plaintiff, 
decreeing  the  ground  in  controversy  to  be  delivered  to  the  plaintiff,  to 
be  used  for  public  purposes ;  that  the  defendant  vacate  the  ground  and 
premises  claimed  by  plaintiff,  and  surrender  the  same  within  three 
months,  and,  in  default  thereof,  ttiat  a  writ  of  possession  issue  accord- 
ing to  law.    From  this  judgment  the  defendant  appeals. 

The  ground  upon  which  the  defendant  seems  principally  to  rest  his 
defence  is,  that  the  property  now  pretended  to  be  dedicated  to  public 
use,  not  being  ultra  commereiwny  the  plaintiff  must  establish  title  in 
writing,  and  refers  to  article  449  of  the  Civil  Code.  He  contends  that 
the  block  No.  70,  or  the  ground  in  controversy,  comes  within  the 
definition  of  common  property,  vtfrich,  though  it  belongs  to  the  corpo- 
ration, is  not  for  the  common  use  of  all  the  inhabitants  of  the  place, 
but  may  be  employed  for  their  advantage  by  the  administrators  of  its 
revenues.  He  avers  that  the  corporate  authorities  of  Shreveport 
have  treated  the  property  in  question  as  having  that  character,  by 
leasing  it,  and  assessing  taxes  against  persons  occupying  it.  He  pro- 
duces notices  to  pay  taxes  to  the  corporation,  and  tax  receipts  for  taxes 
paid  to  it.  He  shows  an  ordinance  of  the  corporation  for  the  laying 
off  the  ''open  space"  into  lots,  and  for  the  sale  of  them.  He  produces 
witnesses  to  prove  that  the  locu8  in  qtio  had  never  been  used  by  the 
city  for  public  purposes. 

The  plaintiff  asserts  its  title  to  the  property  for  public  uses  as  being 
established  by  dedication  made  by  the  original  proprietors  of  the  land 
upon  which  the  city  of  Shreveport  stands,  and  who  laid  out  and 
established  the  then  town  of  Shreveport.  A  title  so  derived  is  not 
required  to  be  proved  by  deed,  but  may  be  shown  by  any  species  oi 
legitimate  evidence.  The  defendant  shows  no  title  in  himself,  and 
simply  denies  that  the  plaintiff  has  any.  He  asserts  that  the  city 
never  accepted  block  No.  70  as  dedicated  to  public  uses,  and  that  it 
never  had  any  sort  of  possession  of  the  same ;  that  the  city  never  used 
it,  and  that  it  was  never  susceptible  of  being  converted  to  public  uses* 

The  plaintiff  shows  that  a  tract  of  land,  of  six  hundred  and  forty 
acres,  was  reserved  to  Larkin  Edwards  out  of  t)ie  lands  ceded  by  the 
Caddo  tribe  of  Indians  to  the  United  States,  by  treaty  entered  into  in 
the  year  1835;  that  this  tract  of  land  was  sold  by  Edwards  to  the 
Shreveport  Company,  which  was  incorporated  on  the  seventh  of  Feb- 
ruary,  1837;  that  the  company,  about  that  period,  laid  off  the  town  of 
Shreveport,  at  Bennett  &  Cane's  Bluff,  on  the  south  side  of  ]]ted  Biver^ 
upon  the  location  made  there  of  the  grant  to  Larkin  Edwards  3  that 
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the  town  was  incorporated  by  act  of  the  I/egislatarey  passed  in  1830. 
The  plaintiff  shows  an  authenticated  copy  of  the  original  map  or  plan 
of  the  town  of  Shreveport,  by  which  it  is  seen  that  the  scope  of  groand 
within  the  limits  of  the  town,  known  or  called  ^'  The  Open  Space,'* 
lyiDg  between  Commerce  street  and  the  river,  was  not  mn  off  or  sob- 
divided  into  squares  and  lots  as  the  other  portions  of  ground  within 
the  limits  of  the  town  were  laid  off.  A  map  or  plat  subsequently  made 
from  a  survey  of  the  **  open  space  "  by  Grooch,  in  1852,  is  in  evidenoo, 
and  this  plan  shows  that  the  block  No.  70^  the  ground  in  controversy, 
is  within  the  open  space. 

It  is  shown  that  the  original  proprietors  of  the  property  upon  which 
the  town  was  laid  off  never  claimed  or  exercised  ownership  over  the 
vacant  ground.  It  is  shown  tliat  the  corporation  of  the  city  took  po8> 
session  and  control  of  the  open  space  at  an  early  day  as  public  property; 
the  precise  time  is  not  fixed,  but  an  ordinance  passed  fourteenth 
November,  1848,  is  introduced,  which  shows  that  the  city  was  then  iv 
possession  of  it,  and  had  buildings  and  tenants  upon  it.  Tiiis  was 
posterior,  by  near  five  years,  to  an  act  of  partition  of  the  unsold 
squares  and  lots  among  the  original  proprietors.  The  partition  then 
made,  and  now  in  evidence  in  this  case,  proves  much  in  support  of  the 
plaintiff's  right.  It  was  a  judicial  partition,  made  with  much  foimali.y 
and  exactness.  It  was  preceded  by  an  inventory  of  all  the  unsold 
squares  and  lots.  Neither  the  inventory  nor  the  partition  embrace  the 
open  space.  No  account  was  taken  of  it  in  this  final  settlement  and 
division  of  the  common  propertv  between  the  former  owners  and 
founders  of  Shreveport. 

It  is  difficult  to  believe  that  this  large  area  of  land,  extending  a 
mile  in  length,  and  of  sufficient  width  between  Commerce  street  and 
the  margin  of  the  Red  river  to  serve  the  purposes  of  commerce  and  of 
public  grounds,  had  it  been  private  property,  or  considered  to  belong 
to  the  parties  to  the  partition,  would  have  been  overlooked  entirely  by 
them  on  that  occasion,  when  so  much  care  was  observed  to  ascertain 
and  bring  into  the  division  all  the  town  property  to  which  they  asserted 
ownership.  The  inference  is  not  easily  to  be  avoided,  that  the  open 
or  vacant  space  within  the  town  limits,  then  and  now  shown  by  the 
maps,  was  intended  by  the  founders  of  Shreveport  to  be  a  dedication  for 
public  uses,  made  on  a  large  and  liberal  scale,  commensurate  with  their 
views  of  the  future  importance  and  large  commerce  of  their  newly 
established  town. 

The  plaintiff  introduced  as  a  witness  a  citizen  of  Shreveport,  a  man 
advanced  in  life,  who  first  came  to  the  place  in  the  year  1837,  and  who 
has  been  a  practitioner  of  medicine  there  ever  since.  This  witness 
knew  personally  all  the  original  proprietors,  and  some  of  them  inti- 
mately. He  had  conversations  with  nearly  all  of  them— heard  them 
say  that  this  open  apace  between  blocks  sixty-four  and  sixty -five. 
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aeoordini^  to  the  map  iu  eridence  (and  which  embraces  all  the  ''  open 
aiNice"),  had  been  dedicated  to  public  uses.  These  declarations  were 
made  to  parties  proposing  to  buy  pioperty  on  Commerce  street.  But 
never  heard  them  make  simUar  declarations  in  regard  to  any  lots  above 
Texas  street. 

Oar  predecessors  had  occasion  to  examine  this  question  of  dedication 
by  the  Shreveport  Company  of  the  ground  lying  in  front  of  that  city, 
in  the  case  of  Paulina  Pickett  et  al.  v.  Wm.  Brown  et  al.,  decided  at 
Natchitoches,  in  August,  1866.  18  An.  560.  This  was  a  suit  by  the 
plaintiff  to  recover  from  the  city  of  Shreveport  three  lots  within  the 
^'open  space"  referred  to.  The  record  of  that  suit,  and  the  decree 
rendered  in  it,  are  in  evidence  in  the  present  case.  The  court  there 
decided  that  the  open  space  was  a  dedication  for  public  uses  to  the  city 
of  Shreveport,  and  gave  judgment  accordingly.  We  will  remark  that, 
in  the  case  now  before  us,  the  proof  of  the  intention  of  the  original 
proprietors  to  dedicate  the  scope  of  ground  in  question  to  the  corpora- 
tion for  public  uses,  is  even  more  full  and  complete  than  in  the  former. 
It  was  said,  in  the  case  of  Pickett  et  al.  v.  Brown  et  al.,  just  referred 
to,  "  that  the  dedication  of  property  for  public  uses  may  be  inferred 
from  facts  and  circumstances  which  leave  no  reasonable  doubt  upon 
the  mind  of  the  intention  of  the  owner  to  make  such  a  disposition,  we 
think  there  can  be  no  question." 

The  case  of  the  City  of  Cincinnati  v.  The  Lessee  of  White,  6  Peters' 
Reports  Decisions  Supreme  Court  of  the  United  States,  followed  by 
Txuious  decisions  of  this  court,  is  referred  to.  The  doctrine  is  there 
iilso  laid  down  (6  Peters)  that  ''there  is  no  particular  form  necessary 
to  a  dedication  of  land  to  public  use.  All  that  is  required  is  the  assent 
of  the  owner  of  the  land,  and  the  fact  of  its  being  used  for  the  purposes 
intended."  See  also  3  An.  282,  and  7  An.  223  and  498,  and  cases  there 
•cited. 

The  objection  of  the  defendant  that  no  acceptance  of  the  dedication 
is  shown,  and  that  it  is  incumbent  upon  the  plaintiff  to  show  such 
acceptance,  is  without  weight.  It  is  well  settled,  by  repeated  decisions, 
that  a  formal  acceptance  is  not  necessary.  If  any  were  required,  the 
facts  abundantly  show  an  acceptance  in  the  present  instance.  See, 
also,  on  tills  point,  the  leading  case  in  6  Peters,  above  referred  to. 

The  dedicated  property,  being  held  as  a  public  trust,  and  for  public 
uses,  is  inalienable  by  the  corporation.  It  is  of  that  class  of  property 
defined  in  the  first  clause  of  article  449  of  the  Civil  Code  as  ^'  common 
property,  to  the  use  of  which  all  the  inhabitants  of  a  city  or  other 
place,  and  even  strangers,  are  entitled  in  common,  such  as  the  streets, 
the  public  walks,  the  quays." 

The  defendant  conld  acquire  no  titie  to  tne  property  ne  sets  up  ciaim 
to.  His  payment  of  taxes  can  confer  no  title.  Besides,  he  appears  to 
be  a  mere  naked  possessor,  without  title.  From  all  the  circumstances 
67 
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shown  relating  to  his  occupancy  of  the  loeiu  im  quOf  it  Beems  he  mnat 
have  known  that  the  title  to  the  property  was  in  the  city«  and  he  can 
hardly  be  considered  a  possessor  in  good  faith. 

We  think  the  case  fully  made  out  on  the  part  of  the  plaintiff;  and  it 
is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
district  court  be  affirmed,  with  costs. 


No.  119.— New  York  Belting  and  Packing  Company  v.  T.  W.  Jokes. 

The  peyment  of  ft  promisaory  note  to  a  receirer  of  the  to  called  GonliBdenie  Statei^  nnder 
GompuUion,  duxlDg  the  Ute  war,  in  an  unlawftil  currency,  does  not  Interrupt  preecrlptlon, 
and  the  action  to  recover  on  the  note  la  therefore  barred  by  five  yeara. 

APPEAL  from  the  Tenth  District  Court,  parish  of  Caddo.  James 
W.  Duncan,  (attorney  at  law),  Special  Judge,  vice  Levisee,  J*, 
recused.  Duncan  &  Moncure,  for  plaintiff  and  appellee.  J,  W*  Jones^ 
for  defendant  and  appellant. 

W YLY,  J.  A  promissory  note  made  by  the  defendant  and  belong^ing 
to  the  plaintiffs  was  seized  by  the  Confederate  States  Receiver,  at 
Shreveport,  in  1862,  and  collected  in  Confederate  money  from  the 
defendant,  to  whom  the  note  was  delivered. 

The  plaintiffs  have  instituted  this  suit  to  recover  the  amount  of  it, 
contending  that  the  said  collection  by  the  Confederate  States  Keceiver 
did  not  extinguish  their  claim. 

The  main  defense  is  the  prescription  of  five  years. 

The  court  gave  judgment  for  the  plaintiffs  and  the  defendant  baa 
appealed. 

More  than  five  years  has  elapsed  from  the  maturity  of  tho  note  to 
the  institution  of  this  suit.    ■ 

But  plaintiffs  contend  that  prescription  was  interrupted  by  the  pay- 
ment in  Confederate  money  to  Kline,  the  Confederate  Receiver,  and 
that  this  payment  to  Kline  made  him  a  negothrum  gestor  and  inter- 
rupted prescription  without  extinguishing  the  debt. 

On  the  other  hand  the  defendant  contends  that  the  note  was  either 
paid  or  it  was  not  paid.  If  paid,  the  plaintiffs  have  no  case.  If  not 
paid  plaintiffs  can  not  say  that  the  payment  to  KHdc,  in  Confederate 
money,  interrupted  prescription.  They  can  not  repudiate  that  pay- 
ment for  one  purpose  and  use  it  for  another.  We  are  inclined  to  the 
opinion  that  the  note  is  prescribed.  The  record  does  not  show  that 
an  express  acknowledgment  of  the  debt  Avas  made  by  the  defendant 
before  prescription  had  accrued.  A  payment  is  a  tacit  acknowledg- 
ment of  the  debt,  if  voluntarily  made.  If  the  testimony  of  the 
defendant  be  true,  and  it  lias  not  been  discredited,  he  did  not  make 
the  payment  voluntarily  to  the  Receiver  of  tho  Confederate  States. 
But  the  fact  that  he  gave  unlawful  and  worthless  paper  to  take  up  hia 
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own,  IB  not  a  tacit  acknowledgment  of  his  obligation  to  pay  it  in 
lawful  money.  He  may  have  preferred  giving  the  Confederate  money 
to  the  annoyance  of  a  litigation  on  a  claim  to  which  he  had  a  valid 
defense. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled^ 
and  it  is  ordered  that  there  be  judgment  for  the  defendant,  plaintiffs 
paying  all  costs. 


22    6311 
No.  130.— MOULOB  &  DUMESTRE  V.  M.  HOSENGARDEK.  IJiL    ^^1 

22    631 

An  attaclunent  taken  oat  under  the  act  of  1868,  entitled  "An  Act  to  provide  additional  grounds     -   '-  ^ 
Ibr  attachment/'  will  be  dissolved  on  motion,  if  theftusts  shown  on  the  trial  fUl  to  establish 
the  allegations  of  the  petition. 

APPEAL  from  Tenth  District  Court,  parish  of  Caddo.  Levisee,  J. 
Aleck  Boarmany  for  plaintiffs  and  appellants.  Egan^  WiUiamson 
A  WisCy  for  defendants  and  apx>ellees. 

This  case  was  tried  by  a  jury,  in  the  court  below. 

Wyly,  J.  This  is  a  suit  on  an  account  for  merchandise,  which, 
plaintiffs  allege,  is  due  them  by  the  defendant. 

It  was  accompanied  with  an  attachment  granted  under  the  act  of 
1868,  an  act  providing  additional  grounds  for  attachment.  This 
attachment  was  dissolved  on  the  trial  of  a  motion  filed  for  that  purpose. 
The  plaintiffs  then  amended  their  petition,  alleging  that  the  defend- 
ant ''  has  assigned,  or  is  about  to  assign  or  dispose  of  his  property^ 
rights  and  credits,  or  some  of  them,  with  intent  to  defraud  his  creditors, 
or  give  some  unfair  advantage  or  preference  to  some  of  them.  That 
defendant  has  converted  his  property,  or  is  about  to  convert  the  same^ 
into  money  or  evidences  of  debt,  witli  intent  to  place  it  beyond  the 
reach  of  his  creditors.  Plaintiffs  make  these  allegations  for  the  reason 
that  defendant  has  said  and  boasted  that  plaintiffs  could  do  nothing  to- 
him,  and  he  would  fix  his  things  so  they  (meaning  the  plaintifEs)  could 
never  recover  anything,  or  their  claim,  and  that  a  judgment  against 
liim  would  be  worth  nothing  -,  and  for  the  farther  reason  that  defend- 
ant, instead  of  making  an  effort  to  pay  liis  just  debt,  is  daily 
squaudering  his  means  in  unlawful  pursuits,  and  for  other  reasons 
that  will  appear  more  fully  on  the  trial  of  this  cause.''  On  making 
oaths  to  these  averments,  and  giving  bond,  he  agiiia  obtained  from  the 
judge  a  writ  of  attachment,  under  which  the  property  of  the  defendant 
was  seized.  This  attachment  was  also  dissolved  on  the  trial  of  a 
motion  to  that  effect.  At  the  trial  on  the  merits,  the  plaintiffs  recov- 
ered judgment  for  the  amount  claimed,  and  then  appealed,  both  from 
that  judgment  and  the  judgment  dissolving  their  injunction. 

As  to  the  judgment  on  the  merits,  the  defendant  and  appellee  does 
not  complain,  and  certainly  the  plaintiffs  and  appellants  ought  not  to» 
be  dissatisfied  with  a  judgment  giving  them  all  they  asked  for. 
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Aa  to  the  judgment  diaaolvmg  the  second  attachment,  we  think  there 
^asno  error. 

An  examination  of  the  evidence  at  the  trial  of  the  rule  to  dissolve 
this  attachment  satisfies  us  that  the  plaintifis  were  not  entitled  to  tiie 
writ;  that  there  was  no  disposition  of  property,  or  intended  disposi- 
tion, on  the  part  of  the  defendant,  with  the  view  of  defrauding  his 
creditors.  On  the  contrary,  it  appears  that  he  had  just  rented 
another  shop,  and  was  extending  his  business.  In  his  case  the  state 
of  facts  did  not  exist,  contemplated  bv  the  act  of  1868,  under  which 
the  plaintiflfo  proceeded. 

It  is  therefore  ordered  that  the  judgments  appealed  from  be  afi&rmcd, 
and  that  plaintiffs  pay  costs  of  this  appeal. 


No.  144.— J.  R.  J.  Daniels  v.  E.  K.  Hall. 

Tvro  parties,  Brooka  and  Norria,  owned  tracts  of  land  adjoining,  both  Included  in  the  Oiddo 
cession  to  the  United  States.  Morris  sold  his  tract  to  HaUL  Brooks  broa^ht  mal%  acaisst 
Hall  for  a  settlement  of  boundary.  A  plat  of  survey  was  made  under  an  order  of  court 
rendered  on  the  ooufent  of  parties,  describing  the  metes  and  bounds  of  Hall's  tract  of 
land,  and  describing  and  marking  other  tracts  contiguous  thereto,  and  Included  In  the  aame 
grant  Daniels  afterwards  purchased  sixty-one  acree  of  land  from  Brooks,  included  in  the 
same  grant,  and  brings  this  suit  against  Hall  for  the  rome,  who,  he  alleges,  claims  it  as 
owner.  The  plat  of  survey,  and  the  evidenco  in  the  record,  shows  that  this  aixtj-oiM 
acres  lies  outside  of  the  six  hundred  and  forty  acres  purchaaed  by  Hall  from  Norria. 
Held — That  the  order  of  survey,  rendered  on  consent  of  the  parties,  although  not  made  in 
strict  accordance  with  law,  must  be  taken  as  a  finality,  and  thereioro  the  plaintiff  moat 
raoover  the  land  saed  for,  with  xenta  and  revenuoa. 

APPEAL  from  the  Tenth  Judicial  District,  parish  of  Caddo.  C.  C. 
Henderson  J  (attorney  at  law),  Special  Judge,  vice  Levisee,  J., 
recused.  Kutt  d;  Leonard,  for  plaintiff  and  appellee.  Qeor^  WiUiam" 
son,  for  defendant  and  appellant. 

Taliaferro,  J.  This  snit  seems  to  have  been  instituted  in  the  year 
1860  or  1861.  The  record  is  confused  and  incomplete.  Some  of  its 
deficiencies  are  gotten  over  by  admissions  of  counsel.  The  facts,  as 
well  as  we  are  able  to  understand  them,  are,  that  Brooks  owning  a 
large  body  of  land,  embraced  by  the  reservation  in  favor  of  the 
Grappe's  in  the  Caddo  cession  of  land  to  the  United  States.  Norris 
had  made  a  settlement  upon  this  reservation,  or  near  it,  and  claimed, 
by  virtue  of  his  title,  six  hundred  and  forty  acres.  Brooks  disputing 
Norris's  title,  brought  suit  against  him.  Judgment  was  rendered  in 
favor  of  Norris,  who  sold  to  Hall,  the  present  defendant.  In  1853, 
Brooks  brought  suit  against  Hall  for  settlement  of  boundary.  An 
order  of  survey  was  rendered  by  the  conrt  on  the  twenty-nintli  of 
December,  1853,  and  the  survey,  for  aught  tliat  appears  to  the 
contrary,  was  made  soon  after  by  Watts,  a  surveyor,  who  returned  a 
plat  of  survey.    On  this  plat  is  marked  a  tract  of  six  hundred  and 
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forty  acres,  and  a^'oining  it  a  tract  of  sixty-one  acres,  the  land  sued 
for  in  this  case,  as  we  suppose.  The  order  under  which  this  survey 
was  made  appears  to  have  been  rendered  with  some  formality,  upon 
the  consent  of  parties,  and  is  claimed  to  be  a  judgment  between  them.. 
The  order  directs  the  manner  in  which  the  survey  should  be  made^ 
designating  specially  the  direction  and  length  of  the  lines  to  be  run  by 
references  to  plats  to  be  furnished  the  surveyor,  and  to  metes  and^ 
bounds  of  other  tracts.  The  present  plaintiff,  Daniels,  who  owns  the- 
land  formerly  Brooks^  complains  that  Hall  is  in  possession,  illegally,, 
of  sixty-one  acres  of  land.  He  prays  to  be  decreed  the  owner  of  the 
sixty-one  acres,  and  to  be  put  into  iK)Ssession  of  the  same  as  successor - 
by  purchase  from  said  Brooks,  according  to  the  tenor  and  effect  of 
''said  judgment,"  fixing  the  boundaries  between  Brooks  and  Hall ;  and 
he  prays  judgment  for  fifteen  hundred  dollars,  rents  and  profits  ot 
said  land  so  illegally  withheld,  etc. 

The  answer  is  a  general  denial.  The  judge  below  considered  that 
the  survey  made  under  the  consent  order,  although  not  made  in 
strict  accordance  with  law,  sliould  be  taken  as  a  finality  by  consent 
between  the  parties,  and  he  accordingly  rendered  judgment,  decreeing 
the  plaintiff  owner  of  the  land  sued  for,  and  that  writs  of  possession 
issue  3  that  plaintiff  recover  from  the  defendant  one  hundred  dollars 
per  month  rent  from  first  of  January,  1866,  until  possession  shall  be 
given  to  the  plaintiff. 
The  defendant  appealed. 

W«  conclude  that  the  judgment  should  remain  undisturbed.  It 
appears  to  us,  from  the  plat  copied  into  the  record,  that  the  sixty-one 
acres  of  land  contended  for,  lie  outside  of  the  tract  of  six  hundred  and 
forty  acres  owned  by  defendant,  and  make  part  ot  the  plaintiff's  lands. 
One  of  the  witnesses  says :  ''  If  Watts'  survey  is  correct,  then  the  greater 
part,  if  not  the  whole,  of  the  land  in  controversy,  lies  outside  of  lat- 
epral  lines  running  peii>endicularly  to  the  front  lines,  and  embracing 
six  hundred  and  forty  acres."  He  says,  further,  that :  ''  The  lands- 
adjacent  and  surrounding  the  Hall  plantation  are  i^  part  of  the  Grrappe 
lefiervation."  Another  witness  testifies  that  he  was  on  HalPs  planta- 
tion when  the  survey  was  made,  and  talked  with  him  about  the  survey. 
Witness  says  Hall  knew  very  well  that  the  land  in  controversy  w^» 
outside  his  boundaries,  as  fixed  by  Watts,  the  surveyor.  Hall  admitted 
that  Wa£t8  told  him  he  was  making  the  survey  under  an  order  of  the 
court,  and  according  to  law,  as  he  understood  it.  Hall  stated  he 
would  have  nothing  to  do  with  the  survey;  that  he  had  a  right  to  hav» 
his  daini  located  in  a  different  manner  than  that  in  which  Watts 
locat.dit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
Uie  lower  court  be  afiirmed,  with  costs. 
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No.  151.— L.  P.  Spykeu  V.  E.  C.  Hart. 

The  legal  repreaentatlves  of  the  defimdaat  having  adopted  the  aUegationa  In  the  anawer  filed 
by  the  deceased,  will  not  be  permitted  afterwarda  to  file  an  amended  anawcr  oontradicdjig 
the  allegatlona  In  the  first  answer.  Nor  will  the  amendment  be  permitted  If  not  made 
willkin  the  time  allowed  by  the  roles  of  the  court    Case  v.  Watson,  ante  p.  360. 

An  obligation  given  for  a  part  of  the  purchase  price  of  land  is  not  InvaUd  because  the  value  of 
Confederate  notes  was  taken  as  the  standard  by  which  the  value  of  the  land  waa  mesmred. 

APPEAL  from  the  District  Court,  parish  of  Caddo.  J.  C.  MoneurCy 
(attorney  at  law),  Special  Judge,  vice  Levisee,  J.,  recused.  IS^uti 
&  Leonard,  for  plaintiff  and  appellee.  JEgan,  Williamson  d  Wise  and 
Land  &  Taylor^  for  defendant  and  appellant. 

Howe,  J.  This  action  was  instituted  upon  the  following  obliga- 
tion : 

**  Received,  Shreveport,  Louisiana,  February  24,  1864,  of  Robert  C. 
Cummings,  fourteen  thousand  dollars,  in  full  payment  of  one  hundred 
bales  of  cotton,  weighing  four  hundred  and  fifty  pounds,  each.  R.  C. 
Cummings  takes  fire  and  war  risks  and  furnishes  bagging  and  rope  to 
bale  same.  E.  C.  Hart  is  to  gin  and  bale  said  cotton  and  all  other 
risks,  except  as  stated  above. 

(Signed)  E.  C.  HART. 

Indorsed :  R.  C.  Cummings. 

The  plaintiff  as  transferree  of  Cummings,  claimed  one  hundred  bales 
of  cotton  or  their  value.  The  defendant  answered  that  the  considera- 
tion of  the  obligation  was  illegal  and  void,  being  Confederate  notes. 
He  averred  that  at  the  date  of  the  obligation  it  was  well  known  to 
Cummings  that  the  defendant  had  no  cotton,  but  would  have  to  raise 
it;  that  he  was  prevented  from  raising  it  by  war,  and  this  was  a  war 
risk  assumed  by  Cummings.  He  denied  the  ownership  by  plaintiff  of 
the  obligation. 

Pending  the  action  both  parties  died,  and  it  was  carried  on  in  the 
names  of  their  respective  representatives. 

We  find  two  bills  of  exceptions  to  the  refusal  of  the  judge  a  quo  to 
permit  the  representatives  of  the  defendant  to  amend  their  answer 
after  the  cause  had  been  fixed  for  trial.  We  see  no  error  in  the  mling. 
The  amendments  proposed  were  too  late  by  the  rale  of  the  ooart,  and 
were  contradictory  of  the  allegations  of  the  answer  filed  by  deoeased, 
and  which  the  administrators  had  at  first  adopted.  See  Case  v.  Wat- 
son,  lately  decided,  22  An.  350. 

We  gather  from  the  evidence  as  a  whole,  that  in  1864,  Cammings 
and  Mrs.  Paulina  Pickett  sold  to  Hart  a  valuable  tract  of  laad  near 
Shreveport,  for  the  price  of  seventy-five  thousand  dollars,  wbich  sum, 
is  said  by  the  act  of  sale,  to  have  been  paid  in  cash.  It  aj^^ears, 
however,  that,  as  matter  of  fact,  but  sixty-one  thousand  dollars  were 
paid,  and  this  in  Confederate  notes.  For  the  balanoe  of  the  price  of 
the  land,  fourteen  thousand  dollars,  the  obligation  in  rait  was  given. 
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Confederate  notes  were  nndonbtedly  the  standard  of  yalae,  but  tbey 
were  not  the  consideration  of  tbe  obligation.  The  consideration  was 
land. 

The  defendants,  appellants,  rely  in  part,  upon  the  case  of  Fournet 
V.  Beer,  21  An.  658,  in  which  this  coart  said  that  the  payment  of  a 
portion,  of  the  price  of  a  lot  of  sugar  in  Confederate  notes,  where  the 
price  was  evidently  regulated  by  the  value  of  that  paper  as  a  basis, 
raised  a  strong  presumption  that  tbe  whole  price  was  to  be  paid  in 
the  same  currency.  We  may  remark  that  the  case  cited  was  published 
in  error,  a  rehearing  having  been  granted  at  the  close  of  the  Opelou- 
sas  term  of  18C9,  and  the  decree  not  being  yet  final.  Bat,  conceding 
the  correctness  of  the  legal  propositions  enunciated  in  that  decision, 
yet  the  facts  of  the  case  were  different  from  those  now  before  us.  In 
Pournet  v.  Beer,  there  was  an  agreement  to  pay  money  for  sugar,  and 
it  was  held  that  the  agreement  was  to  pay  ''  Confederate  money.'^ 
Here  the  agreement,  as  explained  by  the  testimony,  is  to  give  cotton 
for  land,  and  where  cotton  is  to  be  given  for  land  it  can  make  no  legal 
difference  by  what  standard  the  respective  value  of  the  objects  of  sale 
is  fixed.  They  would  bear  the  same  mathematical  proportion  to  each 
other  in  any  case. 

The  other  defenses  set  up  aice  not  established ;  and  it  is  shown  that 
the  plaintiff  acquired  the  obligation  for  value.  We  find  no  error 
therefore  in  the  judgment  which  was  in  favor  of  the  plaintiff^ 

Judgment  affirmed. 


No.  135.— H.  S.  Dawson  v,  Mobton  &  Williamson. 

In  sn  sttMbmcnt  rait  ib«N  iji  bat  one  pwtj,  the  dafendanti  vhoie  properlj  hM  been  sttMhed, 
vho  baa  tbe  rigbt  to  glye  a  release  bond.  Therefore  a  bond  giren  by  the  intervenor  to 
haye  the  property  released,  not  being  given  In  parsnanoe  of  any  law  anthorizlng  it,  is  not 
a  judicial  bond,  and  the  rarettea  thereon  are  only  boond  according  to  the  terma  and  con- 
ditions of  the  bond. 

APPEAL  from  the  Tenth  District  Court,  parish  of  Caddo.  8.  L. 
Taylor,  (attorney  at  law).  Special  Judge,  t^ioe  Levisee,  J.,  re- 
cused. Jones  d  Harris,  for  plaintiff  and  appellee.  Bgan,  WUUamson 
<§  Wise  and  Nnit  dt  Leonard,  for  defendants  and  appellants. 

Wtlt,  J.  The  plaintiff,  alleging  that  the  defendants  were  indebted 
to  him  the  amount  of  a  note  he  held,  attached,  as  their  property,  the 
steamboat  Fannie  Thornton. 

J.  H.  McDonald,  as  tlie  agent  of  Northrop  &  Co.  of  Memphis,  Ten- 
nessee, intervened,  alleging  that  said  firm  was  the  true  owner  of  tlie 
boat,  and  obtained  the  release  thereof  on  bond.  At  the  trial  there 
was  judgment  against  the  defendants  recognizing  the  preference 
iWBiilting  from  the  attachments  the  interventiou  was  not  passed  on. 
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Dawioii  T.  Uovton  Ik  WilUamaon. 

It  was  probably  abandoned*  After  the  letom  of  •uUa  bona  on  the 
fieri  facias  issued  against  the  defendants,  the  plaintiff  began  this  pio- 
ceediDg,  by  rule,  against  the  sureties  on  the  bond  of  the  interrenor 
given  for  the  release  of  the  boat. 

In  bar  of  this  proceeding,  the  sureties  on  the  bond  of  the  intervenor 
made  the  following  exception,  viz :  "The  defendants,  Walsh  and  Wil- 
liamson, defendants  in  rule  of  plaintiff,  further  answering,  and  per- 
emptorily excepting,  move  the  court  to  dismiss  the  said  role  on  the 
ground  the  law  does  not  allow  such  summary  proceedings  in  a  case 
like  this,  where  no  judgment  has  been  rendered  against  their  princi- 
pal, and  he  has  not  been  put  in  default  by  any  proceedings  against  or 
notice  to  him.  They  therefore  pray  that  said  rale  may  be  dismiwsed 
at  plaintiffs'  costs/' 

The  question  is,  what  is  the  character  of  the  bond  given  by  the 
intervener  in  this  case  ?  Is  it  a  judicial  bond  or  is  it  simply  a  con- 
ventional bond? 

If  it  is  a  conventional  bond,  the  obligation  resulting  solely  from  the 
terms  of  the  convention,  the  plaintiff  can  not  recover  in  this  ease, 
because  the  sureties  only  bound  themselves  in  the  bond  to  satisfy  such 
judgment  "  to  the  value  of  the  property  attached,"  as  may  be  ren- 
dered against  their  principal,  and  no  judgment  has  yet  been  rendered 
against  him. 

If  it  be  a  judicial  bond,  the  question  is,  under  what  statute  was  it 
given  Y  We  know  of  none.  Without  a  law  authorizing  the  release  of 
property  under  attachment,  on  the  bond  of  an  intervener,  it  can  not 
fairly  be  said  that  such  a  bond  is  a  judicial  bond,  which  must  be  con- 
strued with  reference  to  the  law  in  pursuance  of  which  it  was  given. 

A  judicial  bond  is  easily  distinguished  from  a  purely  conventional 
bond;  in  tlie  latter,  the  parties  signing  it  are  only  bound  as  they 
agreed  to  bind  themselves  in  the  instrument;  in  the  former,  it  is 
presumed  that  the  parties  signing  the  bond  intended  to  bind  them- 
selves as  the  statute  under  which  it  was  given  provides  they  shall  be 
bound.  In  Soldini  v.  Hyams,  15  An.  551,  where  no  amount  was  men- 
tioned in  an  administrator's  bond,  the  court  held  that  it  being  a 
judicial  bond,  must  be  construed  with  reference  to  the  law  authorizing 
it }  and  as  article  1041  Civil  Code  fixes  the  amount  of  the  bond  at  one- 
fourth  beyond  the  estimated  value  of  the  property  comprised  in  the 
inventory,  the  law  ^'  implies  that  the  sureties,  by  signing  the  bondt 
intended  to  bind  themselves  accordingly." 

If  no  law  exists  authorizing  the  bond  in  this  case,  how  can  we  say 
that  the  sureties  before  us  intended  to  bind  themselves  otherwise  than 
tliey  agreed  to  be  bound  in  the  instrument  which  they  signed.  It  would 
bo  absurd  to  say  that  they  signed  it  in  reference  to  a  law  not  in  exist- 
<^^nco.    How  is  the  rule  to  be  applied  in  this  court,  that  the  effect  oi 
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jndicial  bonds  must  be  tested  by  tbe  law  direedng  them  to  be  taken  t 
See  authorities  collated  in  Hennen's  Digest,  1023,  No.  6, 

But  it  is  urged  that  the  right  of  the  iutervenor  to  bond  comes  under 
an  equitable  construction  of  article  259  Code  of  Practice,  which  gives 
the  defendant  in  attachment  the  right  to  have  it  set  aside  on  giving  the 
bond  required  by  that  article,  and  the  decision  in  Emanuel  v,  Mann,. 
Beers  &  Bogart,  interveners,  15  An.  53,  is  relied  on  to  sustain  the 
position. 

In  determining  the  character  of  the  bond  we  think  there  is  no  room 
for  this  equitable  construction.  If  it  is  a  judicial  bond,  it  must  be 
authorized  by  a  statute,  and  we  do  not  think  article  259  Code  of  Prac- 
tice means  anything  more  than  it  says.  It  contains  no  ambiguity,  and 
the  authority  to  bond,  given  in  precise  terms,  to  the  defendant,  can 
not  be  extended  to  others.  It  can  not  fairly  be  said  that  the  sureties 
of  the  intervener  in  this  case  signed  in  reference  to  article  259  Code  of 
Practice,  which  only  authorizes  the  defendant  in  attachment  to  bond. 
We  therefore  conclude  that  the  bond  before  us  is  not  a  judicial  bond^ 
and  that  sureties  can  not  be  held  liable  in  this  proceeding,  there  being 
no  judgment  against  their  principal,  the  intervener,  for  whom  they 
agreed  to  be  responsible  to  the  value  of  the  prox>erty  attached. 

In  Duperier  v.  Flanders,  20  An.  29,  where  the  question  was,  whether 
the  law  authorized  an  intervener  to  bond  property  sequestered,  this 
court  held  that  there  were  but  two  parties  who  are  entitled  to  give  a. 
release  bond,  ''  First,  the  defendant  -,  and,  secondly,  the  plaintiff,  after 
ten  days }  this  law  can  not  be  extended  to  the  intervenor  at  any  time. 
In  case  both  the  defendant  and  plaintiff  neglect  to  give  bond,  the 
property  must  remain  in  the  possession  of  the  sheriff.^' 

In  principle  the  case  is  identical  with  the  one  before  us.  If  the  law 
authorizing  certain  parties  to  bond  in  sequestrations  ''can  not  bo 
extended  to  the  intervenor  at  any  time,"  should  a  statute  authorizing 
only  the  defendants  to  bond  in  attachments,  be  extended  to  the  inter- 
vener in  this  case. 

Our  conclusion  is  that  the  peremptory  exception  was  well  taken. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled,  and  that  this  proceeding  be  dismissed  at  plaintiff's  costs 
in  both  courts. 


No.  85. — B.  C.  Frazierv.  N.  J.  Sandlin,  District  Attorney,  et  ai. 

The  act  of  the  littfTlsktare,  approved  March  10, 1870,  entitled  **Act  Act  to  reftnlate  public  educa- 
tion," ett.,  repealed  all  lormer  laws  on  that  subject,  thereiore  the  School  Directors,  ap- 
pointod  prior  to  Its  paosage,  are  fundi  officiU,  and  can  not  stand  in  Judgment  in  a  suit  to 
annul  a  sale  of  school  lands,  and  cancel  the  obligationa  given  for  the  price. 

APPEAL  from  the  Eleventh  District  Court,  parish  of  Claiborne. 
l^fjan,  J.  John  S.  Young,  for  plaintiff  and  appellee.  N,  J.  Sand- 
?i»,  District  Attorney.  J.  1>.  Waikins,  for  James  Graham,  Auditor, 
appellant. 
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Frader  v.  SaDdlin,  DUtriot  Attorney,  et  al. 

LuDKLiNO,  C.  J.  The  plaintiff  instituted  this  snit  in  May,  1670, 
under  the  proYiBions  of  the  act  of  thirteen  March,  18G6,  to  annul  a 
«ale  of  school  lands  made  to  him  in  October,  1859,  and  to  cancel  hit 
notes,  amounting  to  $1584,  with  eight  per  cent,  interest,  given  for  the 
price  of  said  school  lands. 

The  District  Attomej,  representing  the  State,  filed  an  exception, 
Alleging  among  other  matters  of  defense,  that  the  office  of  school 
directors,  as  it  existed  when  the  act  of  1866  was  adopted,  under  whick 
plaintiff  claims  to  act,  is  abolished  by  the  act  of  sixteenth  March,  1870, 
and  that  said  school  directors  can  not  be  made  parties,  etc 

The  act  No.  6,  of  the  extra  session  of  the  General  Assembly  of  1870, 
went  into  effect  on  the  sixteenth  March,  1870.  The  act  of  1870  creates 
a  Board  of  School  Directors,  who  shall  have  power  to  appoint,  for  each 
ward  school  district  in  their  respective  pavishes,  a  board  of  three  Dis- 
trict School  Directors,  ete.  And  the  act  of  1870  repeals  the  former 
laws  of  this  State  in  conflict  with  it. 

Those  whom  the  act  of  1866  required  should  be  made  parties  defend- 
ant, in  suite  like  the  present,  are  not  parties*  The  old  directors  cited 
are  functi  officiis.  See  acts  of  1870,  p.  23,  sec.  39.  The  necessary 
parties  to  a  judgment  are  wanting,  and  the  suit  must  be  dismissed. 

It  is  therefore  ordered,  a^udged  and  decreed  that  the  judgment  of 
the  court  a  qua  be  reversed,  and  that  the  suit  be  dismissed  at  plaintiff's 
<;o8ts. 


No.  147. — BujAc  &  GiRARDY  1'.  George  Williamson. 

An  ftznended  answer,  partlenlftrizing  tbe  fhtadnlAnt  pncUce*  ind  mlreprctentaMone  duuged 
in  the  original  anawer,  may  be  filed  at  any  tone  before  the  oanae  la  set  down  for  trial 

Evidence  offered  by  defendants  to  show  that  other  parties  claimed  the  patent  lights  which 
plaintiffs  professed  to  own,  and  that  suit  had  been  instituted  for  an  Snlrlngement  of  il^  was 
excluded  by  the  court  a  qua*  Ueld^That  the  mllng  was  coneet,  for  the  rsaaonthat  tke 
testimony  was  irreleTsnt.  and  that  there  was  no  aUegation  in  the  answer  warranttng  iBch 
proof. 

Under  the  allegafions  of  firaud  and  deception  contained  in  the  answer,  the  eTidenoe  of  Uie 
defendant  is  admissible  to  show  sll  the  droumstanoes  tending  to  oetabliah  the  < 


APPEAL  from  the  Tenth  Judicial  District,  parish  of  Caddo.  C.  C. 
Henderson  (attoraey  at  law),  Special  Judge,  vice  Leviseei  J., 
recused.  Looney  dk  Wells,  for  plaintiffs  and  appellants.  E^m^ 
Williamson  &  Wise  and  8.  L.  Taylor,  for  defendant  and  appellee. 

This  case  was  tried  bj  a  jury  in  the  court  below,  and  inTolyes  onlj 
questions  of  fact  on  the  merits. 

Taliaferro,  J.  The  plaintiffs  sue  on  a  promissory  note  executed  in 
their  favor  by  the  defendant  for  the  sum  of  (3800,  dated  March  2, 1867,  due 
September  1,  the  same  year,  and  stipulating  interest  at  eight  per  cent 
I>er  annum  from  date,  and  (3  75  cost  of  protest.  The  defendant's 
.answer  avers  failure  of  consideration  for  which  the  note  was  given. 
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Bilbao  Sc  Girardy  t.  WilUamflon. 

^  iiEiaiBg'A«m. fraudulent  practices  and  raigrepresentations  of  M.  J. 
-BvQac^  ooe  of  the  plaintiffs.  In  an  amended  answer  the  defendant  sets 
out  more  specifically  the  acts  and  misrepresentations  complained  of. 
The  case  was  put  before  a  jury  and  a  verdict  in  fftvor  of  the  defendant 
was  returned.  The  judgment  was  rendered  accordingly,  and  the 
plaintiffs  have  appealed. 

It  seems  that  in  January,  1866,  a  company  was  organized  at  Shreve- 
port  for  the  purpose  of  manufacturing  ice.  The  defendant  took  stock 
to  the  amount  of  $  1000,  which  was  afterwards  increased  to  $5000.  The 
plaintiffs  appear  to  have  encouraged  and  promoted  the  undertaking. 
They  furnished  the  macldnes  and  appliances  necessary  in  the  manu- 
facturing of  ice.  They  procured  for  the  company  engineers  and  per- 
sons skilled  in  the  workiug  of  the  machines  necessary  in  the  process  of 
ice  making,  and  had  such  repairs  made  as  were  required  to  be  done  in 
New  Orleans.  Early  in  March  they  sold  a  machine  to  the  company, 
and  in  July  following  another.  In  September,  1866,  the  company 
amended  their  charter  and  increased  their  stock.  After  this  the  com- 
pany purchased  the  patent  for  ice  making  in  Harrison  and  Marion 
counties,  Texas. 

The  enterprise  proved  to  be  a  failure.  Operations  it  appears  were 
continued  during  the  years  1866  and  1867  at  intervals^  under  the 
management  of  the  company.  In  1868,  during  part  of  the  year,  the 
ice  works  were  leased  out.  Subsequently,  during  the  same  year,  the 
company  was  dissolved  and  its  assets  sold  by  the  sheriff.  The  con- 
sideration of  the  note  sued  on  was  thirty-eight  shares  of  the  stock  of 
the  company. 

The  defendant  avers  that  he  was  induced  to  embark  in  the  under- 
taking by  the  representations  of  the  plaintiff,  Bigac,  who  spoke  in 
terms  of  the  highest  commendation  of  the  machines  which  he  induced 
the  company  to  purchase,  by  stating  tiiat  they  were  in  successful 
operation  in  Europe,  where  ice  was  made  by  them  at  a  profit  even 
when  it  was  sold  at  a  cent  per  pound.  That  the  machines  were 
capable,  each,  of  producing  four  thousand  pounds  of  ice  per  day  of 
twenty-four  hours.  That  the  machines  were  new  or  at  least  had  been 
but  little  used. 

The  defendant  avers  that  being  entirely  unacquainted  with  the  new 
business  he  was  about  to  engage  in  he  relied  upon  the  statements  of 
Bujac,  in  regard  to  the  character  and  capacity  of  the  machines,  which 
were  purchased  upon  his  advice.  Tiiat  the  plaintiffs  held  out  to  him 
that  the  large  dividends  to  be  divided  by  the  company  could  be  applied 
to  the  payment  of  the  note  sued  upon.  That  the  value  of  the  stock 
depended  upon  the  efficiency  of  the  machinery. 

The  defendant  shows  that  Bujac  was  very  urgent  that  the  company 
should  buy  the  second  machine  and  the  patent  right  for  the  counties 
of  Marion  and  Harrison,  in  Texas,  representing  that  he  could  sell  to 
other  parties,  and  recommended  that  the  company  should  purchase. 
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The  defendant  alleges  that  n<»3e  of  these  representations  were  true. 
He  charges  that  the  machines  were  old  and  to  a  gi-eat  extent  trorthless. 
That  worked  to  their  greatest  capacity  and  byskillfnl  men,  they  fell  Hr 
short  of  making  foar  thousand  pounds  of  ice,  each,  per  day.  That 
frequent  and  costly  I'epairs  wei'e  necessary,  and  that  the  making  of 
these  repairs  necessarily  produced  iiyurious  delays  in  business.  He 
states  in  his  own  testimony  that  as  president  of  the  company  he 
endeavored  to  sell  the  patent  right  for  t^e  two  counties  in  Texas,  but 
failed  to  receive  an  offer,  after  giving  publicity  to  the  proposition  by 
advertisement  and  otherwise,  and  after  great  efforts  to  make  the  sale. 

We  find  in  the  record  several  bills  of  exceptions.  The  first  is  to  the 
admission  of  the  amended  answer  of  the  defendant  on  the  ground^ 

Fint — That  it  came  too  late,  being  dilatory  in  its  character. 

Second — ^That  it  changes  the  issue,  setting  up  new  facts,  and  takea 
plaintiffs  by  surprise. 

Tfib-d — That  the  allegations  of  the  amended  answer  are  irrelevant  to 
the  issue. 

*  The  objections  were  overruled  by  the  judge  a  quo  for  the  reason 
that  the  amended  answer  merely  particularized  the  frauduient  prae- 
tices  and  misrepresentations  charged  in  the  original  answer,  and  that 
this  might  be  done  at  any  time  before  the  case  was  set  down  for  trial. 
We  think,  from  reading  the  answers  of  the  defendant,  that  the  objec- 
tions were  properly  overruled  for  the  reasons  stated  by  the  judge. 
The  second  and  third  bills  of  exceptions  were  taken  by  plain tiflb  to 
the  admission  of  evidence  on  the  ground  of  in*elevancy.  We  think 
they  were  properly  overruled. 

The  fourth  was  taken  by  the  defendant  to  the  refusal  of  the  court  to 
admit  evidence  to  show  that  other  parties  claimed  the  patent  right 
whicli  Bujac  &  Girardy  professed  to  own,  and  that  suit  had  been  insti- 
tuted for  infringement  of  it. 

This  ruling  we  think  correct,  and  that  the  plaintiffs'  objections  were 
properly  sustained,  for  the  reason  that  the  testimony  was  irrelevant, 
and  that  there  was  no  allegation  in  the  answer  that  warranted  such 
proof. 

The  fiftli  bill  of  exceptions  was  taken  by  the  plaintiffs  to  the  admis- 
sion of  the  defendant's  own  testimony  to  show  that,  before  the  note 
sued  on  was  executed,  defendant  told  plaintiffs  that  he  had  already 
invested  $5000  in  stock,  and  did  not  wish  to  give  cash  for  more  until 
he  could  be  assured  of  the  success  of  the  enterprise,  and  that  if  it 
proved  a  faiilure  the  defendant  should  not  be  bound  for  the  whole,  and 
that  the  note  should  not  be  negotiated.  The  objection  was,  that  it  was 
the  admission  of  parol  testimony  to  contradict  a  written  obligation. 
We  think  the  judge  a  qito  properly  overruled  the  objection.  The  de- 
fendant hod  charged  directly  fraud,  misrepresentation,  and  general  bad 
faith  in  the  plaintiffs,  and  error  on  his  own  part.  The  testimony  waa 
admissible  under  these  allegations. 
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This  is  a  case  preaenting  mainly  queations  of  fact.  The  record  is 
YolamiDous,  embracing  a  great  array  of  testimpny,  both  written  and 
oral,  and  to  a  considerable  extent  the  evidence  is  conflicting.  Two  of 
the  defendant's  witnesses,  Beckwith  and  Cooper,  who  were  in  charge 
of  the  works  and  ran  the  machines,  swear  that  there  were  frequent 
'*  projections  "  occurring  during  their  operations,  which  caused  stop- 
pages of  three  or  four  liours  each.  By  projections  they  meant  the 
heating  of  the  ammonia  too  much,  causing  it  in  its  fluid  state  to  over- 
flow and  pass  through  other  portions  of  the  machinery. 

Beckwith  states  that  the  first  machine  purchased  by  the  company, 
designated  as  the  '' Bed^^  one,  broke  down  in  the  summer  of  1866, 
wheu  there  was  the  greatest  demand  for  ice,  and  that  the  company 
lost  the  whole  of  the  remainder  of  that  season.  The  second  or  '^JBlack'^ 
machine,  the  same  witness  states,  was  put  up  in  September,  1866;  that 
he  thought  it  an  old  one,  and  that  it  did  not  do  so  well  as  the  old 
machine.  Says  the  machines  did  not  produce  more  than  two  thousand 
pounds  of  ice  per  day.  States  that  Putz  instructed  him  and  other 
employes  in  the  management  and  manufacture  of  ice.  That  the  Red 
machine  appeared  to  him  to  be  good;  wheu  brought  to  Shreveport  it 
had  been  recently  painted,  which  gave  it  the  appearance  of  being  new. 
That  for  the  first  three  or  four  months  after  it  was  put  up  it  made,  on 
an  average,  about  three  thousand  pounds  of  ice  per  day;  thinks  the 
machine  was  run  to  its  utmost  capacity.  There  were  no  repairs  during 
the  first  three  or  fonr  months.  Before  Puts  left,  witness  thinks  Putz 
told  him  that  he  and  other  employes  were  competent  to  run  the 
machine.  Witness,  in  his  own  opinion,  ran  the  machine  as  success- 
fully as  Putz  had  done. 

Cooper  states  that  the  machines  were  old,  and  he  thought  badly 
corroded.  He  attributed  the  deficiency  in  production  to  that  cause. 
Neither  of  them,  he  says,  was  capable  of  producing  four  thousand 
pounds  of  ice  per  day  throughout  the  year.  He  states  that  the  em- 
ployes at  the  establishment  were  instructed  by  men  who  considered 
themselves  first  class  ice  makers,  viz :  Putz  and  Labarre. 

This  testimony  of  Cooper  and  Beckwith  is  corroborated  by  several 
other  witnesses,  as  to  the  deficiencies  of  the  machines,  delays  in  opera- 
ting, and  other  things.  They  are  not  versed  in  the  business  of  ice 
making,  and  have  no  sufficient  knowledge  of  the  apparatus  used  in 
the  process. 

On  the  part  of  the  plaintiffs  two  witnesses,  Lal)arre  and  Putz,  testify 
as  to  the  machines  and  the  manner  of  their  working.  These  men,  it 
appears,  were  sent  to  Shreveport  by  the  plaintiffs,  to  inaugurate  the 
business  of  ice  making  there  and  to  superintend  the  establishment  at 
the  beginning,  and  to  instruct  others  who  were  to  succeed  them  in  the 
management  of  the  machines. 
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Labarre  says:  I  know  that  the  Shreveport  company  nsed  Carrie's 
Patent  Ice  Machine.  I  worked  myself  and  put  up  one  of  them  in 
Shreveport,  and  sacoessfally.  The  other  machine  had  been  put  up  by 
my  foreman,  Joseph  Putz,  which  machine  gave  so  much  satiafactioii 
that  Mr.  Williamson,  the  defendant  and  president  of  the  Shreveport 
company,  gave  the  most  gratifying  certificate  of  the  success  of  the 
machine.  The  cause  of  the  failure,  or  partly  a  failure  there,  was  owiog 
to  the  ignorance  and  bad  administration.  I  know  it  from  what  I  saw  in 
Shreveport,  and  afterwards  by  what  my  foreman  told  me.  In  answer 
to  an  interrogatory  to  the  witness  he  says  :  I  have  already  answered 
this  interrogatory  by  stating  that  the  failure,  or  partial  failure,  was 
owing  to  the  ignorance  and  bad  administration  of  those  who  had 
charge  of  the  machines. 

Joseph  Putz  says:  That  he  is  well  acquainted  with  Carrie's  ice 
machine ;  knows  it  to  be  a  success.  Put  up  the  two  machines  at 
Shreveport,  one  with  Mr.  Labarre  and  the  other  with  Mr.  Henry  Bujac. 
The  machines  were  tested  and  worked  successfully  during  the  time  I 
was  there.  If,  after  I  left  it  was  a  failure,  or  not  a  complete  success, 
it  was  due  to  the  incompetency  and  bad  administration  of  those  having 
charge  of  the  machines.  I  was  employed  by  the  company  about  Uiree 
months,  and  during  that  time  the  machines  were  working  with  satis- 
faction, and  I  left  them  in  good  running  order. 

Henry  Bujac,  another  witness  for  plaintiffs,  swears  that  he  is 
thoroughly  acquainted  with  Came's  Patent  Ice  Machine,  having  learned 
the  theory  and  practice  and  setting  up  the  machine  in  the  sliop  of 
Carrie  &  Co.,  in  Paris.  I  have  seen  these  machines  tried  and  tested 
in  Paris  and  in  America,  and  they  are  pronounced  a  complete  success. 
I  accompanied  and  helped  to  put  up  the  second  Carrie's  ice  machine 
purchased  by  the  Shreveport  company,  and  state  that  it  was  a  success 
by  certificates  to  that  effect  being  given  by  the  president  of  the 
company.  I  make  the  statement  because  as  long  as  competent 
workmen  had  charge  of  the  machine  the  results  were  as  plaintiff  pro- 
nounced them  to  be.  As  soon  as  the  workmen,  furnished  by  plaintiff, 
left  Shreveport  the  machines  fell  into  the  hands  of  ignorants,  who 
worked  it  with  so  little  care  or  attention  that  it  produced  hardly  any- 
thing. The  first  machine,  the  witness  states,  failed  through  want  of 
knowledge  of  those  employed.  The  second  one  worked  to  entire 
satisfaction.  The  reason  of  the  failure  was  not  from  any  defeet  in  tbe 
machine,  *^  but  solely  on  the  part  of  the  grand  and  utter  ignorance  of  the 
workmen  employed  by  the  company."  They  did  not  want  to  be  cor- 
rected in  their  faults.  In  fact  they  run  the  machine  as  if  it  was  a  steam 
engine.  As  long  as  such  workmen  as  Putz  was  at  the  factory  at  Shreve- 
port, the  working  of  the  machines  was  se  satisfactory  that,  if  my 
memory  serves  me  right,  on  a  capital  of  $45,000  the  company  declared, 
in  the  space  of  three  months,  six  per  cent,  and  ^ye  per  cent,  dividend. 
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It  appears,  from  what  we  gather  from  the  record,  that  the  ice  making 
bnsinesB  waa  commenced  in  the  month  of  April.  The  plaintiffs  intro- 
duce a  letter  of  the  defendant  as  president  of  the  company,  dated  Jmie 
22,  1866,  as  follows: 

*'Shreveport,  June  22,  1866. 

*'  Gentlemen — ^We  have  the  pleasure  of  saying,  at  the  request  of  Mr. 
J.  Putz,  that  his  services  have  been  very  useful.  His  thorough,  practi- 
cal knowledge  of  the  ice  machine,  and  his  devoted  sense  of  duty  make 
us  reluctant  to  part  with  him.  He  has  been  paid  by  the  company  in 
full  up  to  the  cessation  of  his  labors  on  the  fifteenth  instant;  but  this- 
discharge  of  our  pecuniary  obligation  to  him  renders  us  not  the  less- 
appreciative  of  the  great  advantage  he  has  been  to  us  in  putting  the 
machine  in  operation  and  instructing  our  employes. 

**  Very  respectfully,  your  ob't  serv't, 

"  George  Williamson, 
"Presidents.  I.  M.  Co. 

*'  To  Messrs.  Henslor,  Labarre  &  Co.,  New  Orleans." 

In  the  margin : 

*'P.  S. — Mr.  Putz  has  fully  complied  with  his  promise  to  make  the 
machine  produce  4000  pounds  per  day  of  twenty-four  hours. 

*'  We  believe,  with  such  an  industrious  and  systematic  manager  as 
he  is,  that  our  machine  would  produce  this  quantity  daily.    Yours, 
"  George  Williamson,  President  S.  I.  M.  Co." 

The  plaintiffs  also  produce  the  following  certificate  from  the  assist- 
ant secretary  of  the  company : 

"Shreveport,  October  10,  1866. 

"  I  do  hereby  certify  that  Mr.  Putz,  in  being  relieved  from  his  duties 
as  superintendent  of  the  Shreveport  ice  works,  left  the  machines  in 
perfect  running  order,  with  a  capacity  of  making  8000  x>ounds  in  twenty- 
four  hours.  W.  T.  Eustace, 

"Assistant  Secretary  S.  I.  M.  Co.'' 

The  witness  Beckwith,  says  that  Putz  remained  at  the  ice  works 
about  three  months  and  a  half  after  the  machine  was  in  operation;  that 
there  were  no  repairs  during  the  first  three  or  four  months ;  that  they 
had  to  stop  as  often  as  once  a  week  to  clean  out  and  repair,  and  some- 
times oftener. 

On  the  part  of  the  plaintiffs,  who  were  interested  in  the  success  of 
the  undertaking,  they  seem  to  have  been  solicitous  on  the  subject  of 
liaving  competent  men  to  manage  the  machines,  and  who  possessed 
the  scientific  and  practical  knowledge  of  ice  making.  They  wrote, 
under  date  of  seventh  of  June,  1867,  expressing  surprise  on  hearing 
that  Hicot,  who,  it  seems,  went  with  Moysette  to  Shreveport  in  the 
capacity  of  a  workman,  had  been  discharged.    Moysette  was  a  work- 
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man  expressly  eogaged  by  the  owners  of  the  patent  in  December,  1866, 
in  Paris,  to  superintend  and  manage  the  working  of  ice  machines.  He 
was  employed  by  the  Shreveport  company  in  March,  1867,  at  the  same 
wages  that  Hensly  &  Labarre  were  to  give.  They  expressed  appre- 
hensions, from  reports  that  reach<^d  them,  that  Moysette  would  also 
be  discharged,  and  they  say : 

^'  We  beg  of  you,  in  view  of  the  interests  of  all  concerned,  not  to  let 
Moysette  go,  for  he  can  get  more  out  of  your  machines  than  any  man 
around  Shreveport.  We  fear  that  if  Moysette  should  leave,  you  wonld 
lose  the  whole  season.''  . 

Cutliff,  a  witness,  states  that  Hicot  and  Moysette  were  employed  by 
the  company  at  the  express  recommendation  of  the  plaintiffs. 

The  defendant  charges  that  at  the  time  of  the  execution  of  the  note, 
the  stock  was  actually  worthless  or  nearly  so.  The  note  was  given 
in  March  2,  1867.  He  admits  that  in  June  following  there  had  been  a 
sale  of  stock  in  Shreveport  at  one  twenty,  and  he  advised  plaintiffs,  by 
letter,  to  hold  on  to  their  stock  at  one  twenty-five.  He  says,  in  his 
own  testimony^  that  when  he  wrote  this  letter  the  retort  of  the  second 
machine  was  in  New  Orleans  for  repairs,  and  where  he  supposed  it 
would  be  thoroughly  repaired: 

Nutt,  a  witness,  says:  "The  stock  of  the  company  in  March,  1867, 
had  a  speculative  or  prospective  value,  dependent  upon  the  success  of 
the  enterprise.''  This  witness  states  that  the  purchase  of  the  second 
machine  and  the  patent  right  for  the  two  counties  in  Texas,  did 
involve  the  company  in  debt  and  heavy  expenses.  That  Bcgac  repre- 
sented to  witness  that  they  could  sell  to  other  parties  the  patent  right 
for  manufacturing  and  selling  ice  in  Marion  and  Harrison  counties, 
Texas,  and  recommended  that  the  Shreveport  company  should  pur- 
chase at  oncew 

After  reviewing  all  the  testimony  adduced,  and  it  constitutes  a  large 
mass,  we  find  ourselves  inclined  to  a  different  conclusion  than  that 
arrived  at  by  the  jury.  The  main  question  in  this  case  is,  waa  there  a 
failure  of  consideration  for  the  note,  and  was  the  defendant  iignred  by 
deception  and  misrepresentation  practiced  upon  them  by  the  plaintiffs  1 
We  think  tliat  the  testimony  does  not  sustain  this  charge. 

It  is  therefore  oitLered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered,  that  the  plaintiflGs  recover  from  the  defendant  the  sum  of 
$3800,  with  interest  thereon  at  the  rate  of  eight  per  cent,  per  annum 
from  the  second  day  of  March,  1867,  until  paid,  and  the  further  sum  of 
$3  75  cost  of  protest  and  all  costs  of  this  suit. 

Rehearing  refused. 
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No.  2508.— The  State  op  Louisiana,  ex  rel.,  S.  Belden,  Attorney      ^~^ 
General,  v.  Wm.  Fagan,  et  al.  109  eoo 


22     MS 

The  State  has  the  right  to  restrain,  by  i^jnnctioii,  persons  who  have  combined  together  for  12>  ^^^\ 
the  avowed  purpose  of  doing  what  is  prohibited  by  law,  and  also  to  prevent  such  persons  - 
from  interfering  with  her  agents  in  the  ezecntion  of  the  legislative  will.  And  the  At. 
tomey  General  of  the  State  is  the  proper  officer  to  institute  proceedings  against  such 
persons. 
Courts  are  not  permitted  \o  go  behind  an  enrolled,  dnly  authenticated  and  promulgated 
public  statute  to  inquire  into  the  motives  which  may  have  influenced  the  members  of  the 
General  Assembly  in  enacting  it.  Therefore,  evidence  tending  to  establish  bribery  and 
corruption  against  the  members  of  tho  General  Assembly,  which,  is  alleged,  procured  its 
passage,  is  not  admissible. 
Article  66  of  the  Constitution  provides  that  the  Governor  shall  return  all  biUs  which  he 
does  not  approve,  with  his  objections  thereto,  to  the  House  in  which  thoy  may  have  origi- 
nated, in  five  days  from  the  day  of  presentation,  except  where  such  return  is  prevented 
by  an  acUoumment.  In  that  case  the  Governor  is  required  to  return  all  such  bills  as  he 
does  not  approve,  on  tl^e  first  day  of  the  nelt  General  Assembly.  Hold— That  by  this 
article  of  the  Constitution,  the  Governor  has  until  the  meeting  of  tiie  next  General 
Assembly  to  deliberate  as  to  whether  he  will  approve  or  disapprove  any  bill  that  has 
passed  less  than  five  days  before  atyoummentt  and  in  case  he  approves  any  biU  thus  situ- 
ated, he  may  sign  it  at  any  time  beforo  the  meeting  of  the  next  Groneral  Assembly,  md 
«uch  act  becomes  a  law  from  the  moment  he  signifies  his  appro%'al  by  affixing  his  signa- 
naturo  thereto. 
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In  all  matters  of  a  purely  legislative  character,  the  Legialatare  is  anpreme.  in  all  reepeeta» 
except  when  restricted  by  the  Constitution  of  the  State,  or  the  United  States.  As  a 
legislative  body,  they  form  and  constitute  an  independent,  co^jrdinato  branch  of  the 
Government,  and  are  in  noirioe  under  the  control  or  aapervision  of  the  Judiciary 
department. 

OUicctions  that  the  charter  parties,  in  a  charter  granted  by  the  State,  have  not  completed  the 
works  within  the  tin»e  specified  in  the  law,  can  only  be  urged  by  the  State,  in  a  suit  by 
the  State  to  have  the  charter  forfeited.  They  can  not  be  urged  by  third  parties  in  a  suit 
brought  by  the  State  to  restrain  them  from  interfering  with  her  agenta  in  the  enforce- 
ment of  the  law. 

The  designating  of  the  place  or  places  where  the  idanghtering  of  animals  shall  bo  done,  and 
prohibiting  thoir  slfoghter  at  other  places,  falls  within  the  police  powers  of  the  State. 
Whatever  the  State  can  lawfully  do  itself,  it  can  do  through  the  agency  of  a  corporatioa. 
Therefore,  the  State,  through  the  action  of  her  Legislature,  can  make  whatever  police 
regulations  may  be  necessary  to  preserve  the  public  health,  and  can  create,  by  the  same 
authority,  a  corporation  through  which  the  police  regulation  prescribed  by  her  may  be 
enforced. 

The  act  of  the  Legislatore  of  1869^  No.  118,  entitled  "An  Act  to  create  the  Crescent  City  Live 
Stock  and  Slaughterhouse  Company,"  while  it  gives  to  said  company  the  exclusive  right 
to  keep  a  slaughter  house,  and  also  the  exclusive  control  and  supervision  over  the  inapec. 
tion  of  all  Hntmala  slaughtered  for  market  in  the  city  of  New  Orleans,  yet  it  does  not 
prohibit  or  exclude  any  person  from  the  business  of  purchasing  or  butchering  live  stock, 
and  selling  the  meat  in  the  markets  of  the  city.  It  only  requires  persons  engaged  in  the 
business  of  slaughtering,  etc.,  to  comply  with  the  police  regulations  prescribed  by  the 
law.  Therefore,  this  act  is  not  a  violation  of  Article  I,  Section  2  of  the  bill  of  rights  in 
the  State  Constitution,  which  provides  that  all  persons  shall  ex^oy  the  same  civil,  political 
and  public  rights  and  privileges.  Nor  is  it  in  viohitioa  of  the  fourteenth  amendmeDt 
to  the  Constitution  of  the  United  States. 

The  designation,  in  the  act  of  1869,  No.  118,  of  the  places  or  wharves  at  which  all  lire  stock 
shall  be  landed  from  steamboats,  is  not  a  regulation  of  commerce  between  the  St3at<«,  and 
is  not,  therefore,  a  violation  of  the  laws  or  Constitution  of  the  United  States.  This  pro- 
vision of  the  law  comes  strictiy  within  the  police  powers  of  the  State,  and  is  theroforfr 
legal. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leau- 
mont,  J.  8.  Belden,  Attorney  General,  Bandall  Hunt,  C.  JRose- 
liu8,  W.  H.  Hunt  and  Joseph  P.  Hornor,  for  relators,  appellees.  Fel- 
lows dt  Mills,  Campbell,  Spofford  &  Campbell  and  Cotton  <£•  Levy,  E. 
Bermudes  and  CooUy  &  FhilipSy  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  This  suit  is  instituted  by  the  Attorney  Creneral,  in 
the  name  of  the  State  of  Louisiana,  against  the  Live  Stock  Dealers* 
and  Butchers*  Association  of  New  Orleans,  to  prevent  the  said  pre- 
tended corporation  from  doing  any  of  the  acts,  or  executing  any  of  the 
purposes,  for  which  said  corporation  was  organized,  because  the  said 
acts  and  purposes  are  prohibited  by  the  statute  of  the  State  of  Lou- 
isiana, entitled  "  An  Act  to  protect  the  health  of  the  city  of  New 
Orleans,  to  locate  the  Stock  Landing  and  Slaughterhouses  and  to 
incorporate  the  Crescent  City  Live  Stock  Landing  and  Slaught^^rhouse 
Company,"  approved  on  the  eighth  of  March,  1869.  The  defendants 
filed  the  exception  of  Us  pendens.  The  plea  was  correctly  overruled. 
The  objects  of  the  suits  were  not  the  same. 

In  their  answer  the  defendants  deny  the  riglit  of  the  Attoruoy  Gen- 
eral to  bring  this  suit ;  and  they  allege  tliat  the  act  of  the  General 
Assembly,  No.  1 18,  of  18G9,  is  unconstitutional. 

It  is  admitted  tliat,  for  the  purpose  of  erecting  slaughter  houses  and 
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establisliing  stock  landings,  etc.,  the  defendants  have  leased,  with  the 
intentiou  of  ultimately  purchasing  of  Charles  Cavaroc,  a  tract  of  land 
situated  wi;thin  the  territorial  limits  in  which  the  act  No«  118  prohibits 
every  quo,  except  the  Crescent  City  Live  Stock  Landing  and  Slaughter 
House  Company,  from  erecting  slaughter  houses  and  establishin((  stock 
landings,  etc. 

Article  second  of  the  act  of  incorporation,  under  which  the  defend- 
ants claim  to  act,  declares  that  tlie  object  or  purpose  of  the  organiza- 
tion of  the  company  is  to  do  what  the  act  No.  118  forbids. 

The  State  has  the  right  to  restrain,  by  injunction,  persons  (who  have 
joined  themselves  together  for  the  avowed  purpose  of  doing  what  is 
prohibited  by  law),  from  carrying  into  effect  their  unlawful  purposes,, 
and  from  interfering  with  her  agents  in  the  execution  of  the  legislative 
will.  And  the  Attorney  General  is  expressly  directed  to  institute  pro- 
ceedings  to  prevent  persons  from  unlawfully  acting  as  a  corporation, 
by  the  first  section  of  an  act  entitled  *'  An  Act  providing  a  remedy 
against  usurpation,  intrusion  into,  or  the  unlawful  holding  or  exercis- 
ing a  public  office  or  franchise  in  this  State."  Section  one  of  act  No. 
58  of  1868,  p.  71. 

We  are  of  opinion  that  the  evidence  offered  to  prove  "deception, 
fraud,  bribery,  corruption,"  etc.,  against  the  members  of  the  General 
Assembly  was  correctly  rejected  by  the  district  judge.  The  allega- 
tions were  too  vague  and  indefinite  to  admit  of  proof.  See  Rooks  v. 
Williams,  13  An.  374;  12  An.  13;  Lonaillier  v.  Castillo,  14  An.  777-,  9* 
An.  54 ;  7  An.  239,  Landry  v,  Dickson. 

The  constitutionality  of  the  act  of  eighth  March,  1869,  No.  118,  is^ 
involved  in  the  cases  numbered  2504,  2505,  2506,  2507,  2508  and  2509, 
submitted  to  us ;  and  as  they,  collectively,  present  for  decision  all  the 
objections  urged  against  the  validity  of  the  act,  in  upwards  of  two- 
hundred  cases  now  pending  in  the  district  courts  of  the  parish  of 
Orleans,  and  as  there  is  a  written  consent  to  that  effect,  we  will  pro- 
ceed to  pass  upon  the  questions  presented  in  the  several  records,  as  if 
they  were  in  one  case. 

The  act  No.  118  is  said  to  bo  unconstitutional,  for  the  following 
reasons : 

First — Because  it  is  **  an  act  for  the  emolument  of  private  indivi- 
duals," and  that  ** certain  persons,  supposed  to  be  combining  and  con- 
spiring together  for  tlie  purpose  of  unlawful  gain,  and  with  the  speci- 
ous, but  false,  pretense  of  protecting  the  health  of  the  city  of  New 
Orleans,  did,  by  deception,  fraud,  bribery,  corruption  and  unlawful 
means,  procure  the  passage  of  an  act  through  the  Legislature  of  the 
State  of  Louisiana,"  entitled  **  An  Act  for  the  protection  of  the  health 
of  the  city  of  New  Orleans,"  etc. 

It  is  unnecessary  to  decide  whether  a  private  statute  of  the  General 
Assembly  may  be  impeached  for  fraud  in  the  grantees^  for  we  are  of 


Digitized  by  VjOOQIC 


548  SUPREME  COURT  OP  LOUISIANA, 

state  ex  rel.  Belden,  Attorney  General,  t.  Wm.  Fsgan  et  aL 

opinion  that  tbe  act  No.  1 1 8  is  not  a  private  act.  *'  There  is  a  material 
difference  between  public  and  private  statutes,  and  tbe  books  aboond 
with  cases  explaining  this  distinction  in  its  application  to  particnlai 
statutes.  It  is  sometimes  difficult  to  draw:  the  line  between  a  public 
and  private  act.  Generally  speaking,  statutes  are  public,  and  a  pri- 
vate statute  may  rather  be  considered  as  an  exception  to  a  general 
rule.  It  operates  upon  particular  individuals,  or  upon  private  persons. 
It  is  said  not  to  bind  or  include  strangers  in  interest  to  its  provisions, 
and  they  are  not  bound  to  take  notice  of  a  private  act,  even  though 
there  be  no  general  saving  clause  of  the  rights  of  tliird  persons.  This 
is  a  safe  and  just  rule  of  construction,  and  it  was  adopted  by  the  ihig- 
lish  courts  in  very  early  times,  and  docs  great  credit  to  their  liberality 
and  spirit  of  justice."  It  is  supported  by  the  opinion  of  Sir  Matthew 
Hale,  in  Lucy  v.  Livingston,  1  Kent.,  p.  459.  "  Private  statutes  are 
placed  under  another  limitation.  The  courts  of  justice  are  bound,  ex 
officio,  to  take  notice  of  public  acts  without  their  being  pleaded,  for 
they  are  part  of  the  general  law  of  the  land,  which  all  persons,  and 
particularly  judges,  are  presumed  to  know ;  but  they  are  not  bound 
to  take  notice  of  private  acts,  unless  they  be  specially  pleaded,  and 
shown  in  proof,  by  the  party  claiming  the  effect  of  them."  1  Kent., 
p.  460.  The  act  No.  118  was  passed  in  the  interest  of  the  public,  its 
provisions  are  general,  and  are  binding  upon  all  persons,  and,  there- 
fore, it  is  a  public  statute. 

And  we  are  of  opinion  that  courts  are  without  warrant  in  law  to  go 
behind  an  enrolled  and  duly  authenticated  and  promulgated  public 
statute  to  inquire  into  the  motives  which  may  have  influenced  or 
actuated  the  members  of  the  General  Assembly  in  enacting  laws. 
Otherwise,  the  legislative  department  would  cease  to  be  a  co-ordinate 
branch  of  the  government.  It  would  be  completely  subordinate  to 
the  judicial  department.  Fletcher  v.  Peck,  6  Cranch,  87;  8  Indiana 
Rep.  298,  Wright  v.  Defrees;  7  An.  Law  Reg,  158,  Sunbury  and  Erie 
Railroad  Company  v.  Cooper. 

Second — The  bill  was  signed  after  the  Legislature  had  adjourned. 
Docs  the  constitution  proliibit  this  f  Article  G6  provides  that ''  every 
bill,  which  shall  have  passed  both  Houses,  shall  be  presented  to  the 
Governor.  If  he  approve,  he  shall  sign  it ;  if  he  do  not,  he  shall 
return  it,  witli  his  objections,  to  the  House  in  which  it  originated.  If 
the  bill  shall  not  be  returned  by  the  Governor  within  five  days  after  it 
shall  have  been  presented  to  him,  it  shall  be  a  law  in  like  manner  as  if 
he  had  signed  it,  unless  the  Legislature,  by  adjournment,  prevent  its 
return,  in  which  case  the  bill  shall  be  returned  on  the  first  day  of  the 
meeting  of  the  General  Assembly  after  the  expiration  of  said  five 
days,  or  be  a  law." 

The  Governor  shall  sign  the  bill,  if  he  approve^  if  he  do  not, he 
shall  return  it  to  the  branch  of  the  Legislature  in  which  it  originated. 
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It  is  only  when  he  disapprove,  that  he  is  required  to  return  the  bill  to 
the  Legislature.  When  the  General  Assembly  is  in  session,  he  i& 
allowed  five  days  in  which  to  determine  whether  he  will  sign  the  bill 
or  veto  it.  If  the  General  Assembly  adjourn  before  the  expiration  of 
the  five  days,  he  is  then  allowed  until  the  first  day  of  the  next  General 
Assembly  in  which  to  decide  whether  he  wiU  veto  or  approve  the  bill. 
We  have  already  seen  that  article  66  directs  that  if  the  Governor 
approve,  he  shall  sign  the  bill.  We  can  not  believe  that  this  delay 
was  given  to  the  Governor  simply  to  enable  him  to  examine  the  law 
for  the  purpose  of  disapproving ;  on  the  contrary,  we  believe  that  the 
time  was  granted  for  the  same  purposes  for  which  the  five  days  were 
allowed  him  during  the  session  of  the  Legislature,  that  is,  to  judge  and 
determine  whether  he  will  sign  the  bill  or  veto  it. 

The  constitution  of  California  contains  this  clause,  *'  if  a  bill  shall 
not  be  returned  by  the  Governor  within  ten  days,  Sundays  excepted, 
the  same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it,  unless 
the  Legislature,  by  adjournment,  prevent  such  return."  And  it  is 
contended  that  the  article  in  the  constitution  of  California,  and  New 
York  also,  is  more  favorable  to  the  exercise  of  the  right  of  the  Gover- 
nor to  sign  a  bill,  after  the  adjournment  of  the  Legislature,  than 
article  66  in  our  own  constitution.  We  do  not  concur  in  that  view. 
Those  constitutions  do  not,  in  terms,  expressly  or  impliedly,  confer 
the  right  to  sign  a  bill  after  the  adjournment  of  the  Legislature;  and 
in  the  Twenty-first  New  York  Reports  the  court  held  that  the  Gover- 
nor could  sign  bills  after  the  adjournment  of  the  Legislature,  because 
the  constitution  did  not  expressly  or  impliedly  prohibit  such  an  act. 
The  court  in  California  decided  tbat  the  Governor  could  not  legally 
sign  a  bill  alter  the  adjournment  of  the  Legislature.  We  are  inclined 
to  the  opinion  that  the  New  York  decision  is  based  upon  sound  prin- 
ciples and  legal  reasoning. 

But  under  the  constitution  of  Louisiana,  the  right  may  be  exercised 
not  only  because  it  is  not  prohibted,  but  because  the  right  is  delegated 
in  the  constitution  itself,  as  we  have  already  stated. 

But  it  is  contended  that  the  signing  of  bills  by  the  Govemor  is  a 
legislative  act,  and  is  "  positively  prohibited  in  article  39  of  the  con- 
stitution, after  the  expiration  of  sixty  days.*'  The  article  declares 
*^tho  members  of  the  General  Assembly  shall  receive  from  the  public 
treasury  a  compensation,  etc.  •  *  *  No  session  shall  extend 
beyond  the  period  of  sixty  days,  to  date  from  its  commencement;  and 
any  legislative  action  had  after  the  expiration  of  said  period  of  sixty 
days  shall  be  null  and  void ;  but  tlie  first  General  Assembly  that  shall 
convene  after  the  adoption  of  this  constitution,  may  continue  in  session 
for  one  hundred  and  twenty  days."  It  is  evident  that  the  terms  "  leg- 
ifilative  action,"  used  in  this  article,  refer  to  the  action  of  the  General 
Assembly.    But  if  there  were  any  doubt  about  this,  article  66  of  the> 
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ooDBtitatioii  wonld  explain  tlie  ambiguity,  for  it  is  ezpresflAy  deolaxed 
that  the  Governor  shall,  in  a  certain  contingency,  return  the  bill  witk 
his  objections,  to  the  House  in  which  it  originated,  on  the  first  day  of 
the  next  General  Assembly. 

It  is  as  much  a  *' legislative  action"  to  disapprove  a  bill,  ahd  assign 
reasons  therefor,  as  to  sign  it. 

A  considerable  portion  of  the  elaborate  brief  of  the  counsel  for 
defendants  is  devoted  to  combating  the  correctness  of  the  views  o1 
this  court  i  elating  to  the  powers  of  State  Legislatures.  After  a  careful 
examination  of  the  question,  we  see  no  good  reason  for  changing  tiie 
opinion  expressed  by  us  in  the  ease  of  the  State  v.  Volkman,  "  that  the 
Legislature,  in  its  sphere,  is  supreme  in  all  respects,  save  when 
restricted  by  the  constitution  of  the  State  or  the  United  States }  "  and 
which  was  often  enunciated  by  our  predecessors.  9  R.  411 ;  9  An.  562; 
11  An.  308,  338,  370;  12  An.  169,  554. 

The  accepted  theory  seems  to  be  this :  In  every  sovereign  State 
there  resides  an  absolute  and  uncontrolled  power  of  legislation*  In 
Great  Britain  this  complete  power  rests  in  the  Parliament ;  in  tfte 
American  States,  it  resides  in  the  people  themselves,  as  an  organised 
body  politic.  But  the  people,  by  creating  the  constitution  of  the 
United  States,  have  delegated  this  power,  as  to  certain  subjects,  and 
under  certain  restrictions,  to  the  Congress  of  the  United  States,  and 
that  portion  they  can  not  resume,  except  as  it  may  be  done  through 
amendment  of  the  national  constitution. 

For  the  exercise  of  the  legislative  power,  subject  to  this  limitation, 
they  create,  by  their  State  constitution,  a  legislative  department,  upon 
which  tbey  confer  it ;  and,  granting  it  in  general  terms,  they  must  be 
understood  to  grant  the  whole  legislative  power  which  they  possessed, 
except  so  far  as  at  the  same  time  they  saw  fit  to  impose  restrictioiia. 
Oooley's  Constitutional  Limitations,  87.  Mr.  Chancellor  Kent  said : 
''The  principle  in  the  English  Government  that  the  Parliament  is 
omnipotent,  does  not  prevail  in  the  United  States;  though,  if  there  be 
no  constitutional  objection  to  a  statute,  it  is,  with  us,  as  absolute  and 
uncontrollable  as  laws  flowing  from  the  sovereign  power  under  any 
other  form  of  government.'*     1  Kent,  448;  16  Georgia  Report,  113. 

We  believe  the  rule,  stare^  decisis,  should  control  ns  in  qnestioaa  of 
this  kind.    "  Misera  est  servitks  ubi  jus  est  vagum  aut  inceriumJ* 

Tldrd  and  fourth — The  objection,  that  the  works  were  not  completed 
within  the  time  specified  in  the  law^  and  that  the  charter  of  the  Cres- 
cent City  Live  Stock  and  Slaughterhouse  Company  was  forfeited  by 
the  failure,  can  not  be  urged  by  the  defendants.  The  State  alone  had 
the  right  to  have  the  charter  forfeited.  In  the  petition  of  the  State,  it 
is  admitted  that  the  works  were  completed ;  and  we  think  the  evidence 
in  the  record  justified  the  admission. 
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Fiflh— It  is  urged  that  the  act  is  violative  of  the  bill  of  rights, 
incorporated  in  the  constitution  of  this  State  in  1868,  and  the  four- 
teenth constitutional  amendment  of  the  United  States,  because  it 
deprives  "  one  class  of  citizens  of  certain  rights  of  property  and  free- 
dom of  action,  not  for  the  good  of  the  community,  but  for  the  private 
gain  of  other  individuals  in  the  community." 

This  proposition  assumes  that  one  class  of  persons  is  deprived  ot 
certain  rights  of  property  for  the  private  gain  of  individuals. 

This  assumption  is  unwarranted  by  the  record  and  contemporaneous 
history.  The  facts  which  necessitated  the  passage  of  the  act  No.  118, 
or  some  similar  law,  were  succinctly  stated  in  the  oral  argument  of  the 
distinguished  counsel  who  closed  the  discussion.  **  When  this  city 
was  under  the  government  of  the  Cabildo,  and  afterwards,  under  the 
government  of  the  charter  of  1804,  the  population  was  comparatively 
small — only  a  few  thousand  inhabitants.  Yet  they  found  it  necessary 
to  regulate  the  slaughtering  of  animals  whose  iueat  was  intended  to 
be  sold  in  the  market  of  the  city,  and  a  place  was  assigned  for  the 
purpose  at  or  below  the  point  where  the  Slaughterhouse  is  established 
at  this  time  by  the  act  of  the  Legislature.  *  •  •  Things  continued 
under  this  regulation  for  a  long  time ;  but  our  population  increased, 
and  as  the  Americans  came  in  more  vigor  was  exhibited  in  the  gov- 
ernment of  the  State  and  city.  The  population,  at  first,  chiefly  settled 
and  conceiitrated  in  what  is  now  the  lower  part  of  the  city.     •     ♦    * 

''The  butchers,  who  had  been  carrying  on  their  business  quite 
conveniently  from  the  opposite  side  of  the  river,  below  the  city,  began 
to  find  the  situation  inconvenient.  «  *  •  They  determined  to 
move  to  the  upper  part  of  the  city  and  to  slaughter  there  the  animals 
whose  misat  they  sold ;  and  this  they  did,  to  the  annoyance  and  injury 
of  the  public.  After  the  lapse  of  some  time  a  series  of  municipal 
ordinahces  were  passed  upon  this  subject.  They  were  entitled, 
*  Ordinances  for  the  protection  of  the  health  of  the  city  and  to  guard 
against  public  nuisances.'  They  provided  that  no  beef  should  be 
slaughtered  except  in  slaughterhouses,  and  that  the  head  and  entrails, 
the  oflfal  and  other  refuse  parts  of  the  animals,  eto.^  should  be  taken 
away  and  thrown  into  the  river,  at  a  point  below  the  city.  ♦  ♦  « 
Population  and  business  continued  to  increase,  and  move  upwards,  and 
the  butchers  again  found  it  convenient  and  advantageous  to  move  up. 
They  went,  as  the  enactments  show,  to  the  City  of  Jefferson^  where 
they  have  landed  their  cattle  on  the  banks  of  the  river,  put  and  kept 
up  pens,  slauglitered  animals,  throwing  the  offal,  etc.,  into  the  river, 
and  established  and  kept  up  a  constant  source  of  nuisance  and  annoy- 
ance to  the  community,  injurious  and  dangerous  to  the  health,  the 
,  limbs  and  lives  of  the  citizens.  *  ♦  *  Two  or  tliree  hundred 
beeves,  arriving  almost  daily,  for  the  purpose  of  being  slaughtered  for 
the  New  Orleans  market,  were  lauded  at  the  foot  of  Louisiana  avenue. 
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Persons  passing  along  the  levee  and  the  streets  a4joining  the  landing, 
in  a  densely  populated  part  of  the  town — watching  invariably  with 
fear  or  anxiety — were  continually  inconvenienced  by  these  untamed 
animals,  sometimes  breaking  loose  and  rushing  wildly  and  madly 
through  the  streets,  endangering  the  limbs  and  the  lives  of  men, 
women  and  children." 

Grand  juries  reported  against  this  state  of  things  aa  a  public 
nuisance  and  called  upon  the  Municipal  Council  of  New  Orleans  to 
exercise  its  police  powers  and  correct  the  evil,  and  the  Council  did 
pass  ordinances  for  that  purpose. 

In  1866,  the  grand  jury  of  this  city  presented  to  the  district  court 
this  important  subject.    They  stated  that:     ''In  consideration  of  the 
prevalence  of  cholera  and  other  diseases  in  our  midst,  the  grand  jury 
makes  a  special  report  upon  the  impurity  of  the  water  taken  from  the 
river,  and  supplied  by  pipes  to  the  city,  caused  by  throwing  oSal, 
refuse  from  slaughterhouses,  etc.,  into  the  river,  above  the  Water 
Works  Company,  at  the  foot  of  Richard  street.    The  superintendent 
of  the  water  works  states  that  the  suction  pipes  of  the  river  occa- 
sionally become  clogged  by  such  matter  being  drawn  into   them, 
requiring  constant  attention  to  keep  their  orifices  clear.     Two  large 
vessels  lie  at  the  wharves,  immediately  above  and  in  front  of  tJie 
suction  pipes,  and  act  as  fenders  to  guide  the  floating  offal,  etc.,  out 
into  the  current.    When  they  have  been  loaded  and  gone,  the  collec- 
tion of  effete  matter  will  naturally  increase,  as  in  an  eddy.    How 
many  slaughterhouses  exist  above  the  works,  I  can  not  say,  but  their 
entire  removal  to  the  lower  part  of  the  city  would  be  a  public  benefit. 
A  petition  signed  by  more  than  five  hundred  of  our  most  prominent 
citizens  for  such  removal  of  slaughterhouses  was  addressed  to    the 
Council  last  spring,  aod  reported  upon  favorably  by  the  Committee  on 
Police  and  Health  of  the  lower  board,  June  12, 1866;  but  the  resolu- 
tion submitted  by  them  failed  to  become  a  law,  and  the  city  passed,  on 
the  thirty-first  of  July,  1866,  an  ordinance,  No.  233,  X.  S.,  authorizing 
the  erection  of  slaughterhouses  in  the  Fourth  District,  although,  under 
the  health  ordinance  (section  26),  they  are  expressly  forbidden.  Eveiy 
diligence  is  exercised  now  to  keep  the  suction  pipes  clear  from  all 
effete  substances,  and  after  the  water  is  pumped  into  the  reservoir,  a 
laborer  is  engaged  throughout  the  day  in  skimming  the  scum  whicb 
forms  upon  the  surface.  *  *  •  « 

Many  persons  of  this  city  (especially  the  poorer  classes,  amongst 
whom  most  of  the  deaths  of  cholera  have  lately  taken  place),  use  the 
hydrant  water  for  drinking  and  other  purposes.  ♦  •  ♦  We  recom- 
mend that  tlie  city  authorities  should  take  this  matter  into  immediate 
consideration,  and  that,  besides  adopting  requisite  ordinances,  they 
should  petition  to  the  Legislature  to  pass  an  act  that  there  should  not 
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be  allowed  to  exist  any  alaagbterhoases,  or  Bimilar  places,  above  the 
city  wltbin  a  specified  number  of  miles.  We  consider  such  an  act  of 
legislation  necessary,  because  should  the  city  authorities  cause  the 
removal  of  such  establishments  from  the  upper  portion  of  the  city, 
they  could  be  re-established  barely  above  the  city  limits,  and  would 
be  as  great  nuisances  then  and  as  now." 

In  the  year  1807,  the  State  Legislature  passed  an  act  entitled  *•  An 
Act  to  prevent  offal  and  nuisances  from  being  thrown  in  the  Missis- 
sippi river,  within  the  limits  of  the  cities  of  New  Orleans  and  Jefferson.'^ 
And  to  enforce  obedience  to  this  command,  the  act  declared  that  no 
ordinance  of  either  Council  should  have  force  until  that  ordered  bv 
this  act  should  be  passed — but  this  law  was  disregarded. 

Again,  from  the  journal  of  the  House  of  Representatives,  of  1868,. 
it  appears  that  the  following  bill  was  brought  in :  *'  An  Act  to  protect 
the  health  of  the  city  of  New  Orleans  and  the  town  of  Algiers,"  etc. 
It  was  read  and  referred  to  a  committee,  who  reported,  ''from  personal 
and  careful  observation,"  '*  from  the  opinions  of  persons  thoroughly 
competent  to  judge  on  the  question,*'  as  well  as  *' from  a  petition  signed 
by  eleven  hundred  respectable  property  holders  of  New  Orleans,, 
urging  the  removal  of  the  foul  nuisance,"  that  **  the  immense  quantity 
of  filth  and  ofial  which  is  accumulated  at  and  in  the  vicinity  of  the 
stock  landing,"  ''goes  into  the  Mississippi  river,  which,  if  not  preju- 
dicial to  health,  is  certainly  very  revolting.  The  immense  suction 
pipe  of  the  New  Orleans  water  works  is  immediately  below,  and  suck» 
in  objects  floating  on  the  water,  at  a  distance  of  fifty  or  sixty  feet. 
When  the  river  is  low,  it  is  not  uncommon  to  see  intestines  and  portions 
of  putrified  animal  matter  lodged  immediately  around  the  pipes.  The 
liquid  portion  of  this  putrified  matter  is  sucked  into  the  reservoir. 
Vessels  arriving  here  with  cattle,  especially  those  that  have  been 
in  a  storm,  invariably  throw  the  dead  cattle— of  which  they  often  have 
many — into  the  river  at  the  stock  landing.  These  are  again  taken 
from  the  river  and  subjected  to  the  process  of  skinning,  after  which 
the  carcass  is  again  thrown  into  the  river.  It  is  not  unusual,  during 
the  sultry  heat  of  summer  months,  to  see  these  floating  objects  about 
the  shipping,  no  doubt  causing  disease  among  the  sailors  on  board 
these  vessels.  There  is  not  the  slightest  doubt  in  the  minds  of  your 
committee  that  this  must  be  extremely  prejudicial  to  the  health  of 
New  Orleans." 

To  this  report  is  appended  a  certificate  from  the  President  of  the 
Board  of  Health,  J.  S.  Smith,  Dr.  Choppin  and  J.  T.  Pennington 
corroborating  the  conclusions  of  the  committee,  and  recommending 
the  removal  of  the  stock  yards,  landings,  sale  stables  and  slauc^hter- 
houses  below  the  city. 

With  these  historical  facts  before  us,  we  are  not  at  liberty  to  presume 
that  the  General  Assembly  were  guilty  of  falsehood  and  deceit  when 
70 
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they  declared  in  the  title  to  the  act  in  quefttion^  that  the  object  of  the 
law  was  ''to  protect  the  health  of  the  city  of  New  Orleans,^  etc 
It  can  not  be  seriously  qncstioned  that  the  General  Assembly 
possessed  the  power  to  legislate  upon  the  subject ;  it  comes  clearly 
within  the  police  powers  of  a  State.  We  have  seen,  that,  in  the 
opinion  of  grand  juries,  of  private  citizens  and  of  legislators,  the 
location  of  the  stock  landing  and  slaughterhouses  in  the  city  was 
iiVJurious  to  the  health,  comfort  and  safety  of  the  inhabitants,  and 
<lemanded  legislative  action. 

Does  the  act  of  1869  cease  to  be  a  police  regulation  because  it  locates 
the  stock  landing  and  slaughterhouses  elsewhere,  and  creates  a  corpo- 
ration as  a  means  to  carry  out  the  legislative  will  ? 

We  think  not.  The  members  the  General  Assembly  were  the  sole 
judges  as  to  the  instruments  by  which  they  should  enforce  their 
police  regulations.  '^  What  the  State  can  do  itself,  it  can  do  through 
A  corporation."    11  An.  371. 

To  protect  the  health  of  the  city  of  New  Orleans,  the  Legialatore 
provided  that,  from  and  after  the  first  day  of  Jutae,  1869,  it  shall  not 
be  lawful  to  land,  keep  or  slaughter  any  cattle,  beeves,  calves,  sheep, 
swine,  or  other  animals,  or  to  have,  keep  or  establish  any  stock  land- 
ing, yards,  pens  or  slaughterhouses,  at  any  point  or  place  within  the 
city  of  New  Orleans,  or  the  parishes  of  Orleans,  Jefferson  and  St. 
Bernard,  or  at  any  point  or  placid  on  the  east  bank  of  the  Mississippi 
river,  within  the  corporate  limits  of  the  city  of  New  Orleanft,  or  at  any 
point  on  the  west  bank  of  the  Mississippi  river,  above  the  present 
depot  of  the  New  Orleans,  Opelousas  and  Great  Western  Railroad 
Company,  except  that  the  Crescent  City  Live  Stock  Landing  and 
Slaughterhouse  Company  may  establish  themselves  at  any  point  or 
place  hereinafter  provided.  The  corporation  is  then  created,  with 
certain  privileges  and  obligations.  The  company  is  required  to  build, 
At  its  oWn  expense,  a  grand  slaughterhouse  or  abattoir,  of  sufficient 
capacity  to  accommodate  all  butchers,  and  in  which  to  slaughter  five 
hundred  animals  per  day ;  also  a  sufficient  number  of  sheds  and  stables 
to  accominodate  all  the  ^tock  received  at  this  port ;  all  of  which  was 
to  be  completed  by  the  first  of  June,  1869.  They  were  also  aathorized 
to  build  landing  places  for  stocky  etc. 

Having  prohibited  the  slaughtering  of  animals,  and  the  landing  of 
stock,  within  the  limits  where  such  business  had  been  conducted,  it 
was  eminently  proper  that  the  General  Assembly  should  provide  places 
with  suitable  conveniences  for  the  butchers  and  dealers  in  live  stock 
to  carry  on  their  business,  without  interruption.  This  the  Legislature 
did,  through  the  agency  of  a  corporation. 

The  statute  in  question  requires  the  Governor  to  appoint  a  com- 
petent person  as  inspector,  whose  duty  it  is  to  examine  all  animals 
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intended  to  be  Blaagbtered,  to  ascertain  if  tbey  be  sound  and  fit  for 
buman  food.  It  seems  to  us  tbat  tbe  establisbment  of  one  grand  abat- 
toir would  greatly  facilitate  tbe  inspection  of  animals,  and  tbe  attain- 
ment of  tbe  objects  contemplated  by  tbe  law.  It  is  not  an  unreasonable 
presumption  tbat  tbe  General  Assembly  exercised  tbeir  power  wisely. 
At  all  events,  it  was  tbe  exercise  of  a  discretion  vested  in  tbem,  and 
we,  as  judges,  can  not  arrogate  to  ourselves  the  rigbt  to  correct  tbeir 
errors,  in  matters  within  tbeir  control. 

'*  Tbe  police  powers  affect  tbe  use  and  enjoyment  of  property.  It  is 
much  easier  to  perceive  and  realize  tbe  existence  and  sources  of  this 
power  than  to  mark  its  boundaries,  or  prescribe  limits  to  its  exercise. 
It  extends  to  tlie  protection  of  tbe  lives,  limbs,  health,  comfort  and 
quiet  of  all  persons,  and  tbe  protection  of  all  property  within  tbe 
State,  etc.  By  this  general  police  power  of  tbe  State,  persons  and 
property  are  subject  to  all  kinds  of  restraints  and  burdens,  in  order  to 
secure  the  general  comfort,  health  and  prosperity  of  the  State,  and  of 
tbe  perfect  right  of  tbe  State  to  do  which  no  question  ever  was,  or, 
upon  acknowledged  general  principles,  ever  can  be  made,  so  far  as 
natural  persons  are  concerned."    fi  Kent,  4-J2. 

We  are  gravely  told  that  this  act  infringes  the  liberty  of  the  citizen 
and  the  freedom  of  the  use  of  property,  and  that,  therefore,  it  is  a 
violation  of  the  bill  of  rights  in  the  constitution  of  the  State  of  Lou- 
isiana, as  well  as  of  the  fourteenth  amendment  of  the  constitution  of 
the  United  States! 

We  think  tliat  is  a  fallacy.  Liberty  is  the  right  to  do  what  the  law 
peimits.  **  Freedom  does  not  preclude  the  idea  of  subjection. ''  On 
the  contrary,  it  presupposes  the  existence  of  some  legislative  provi- 
sion, the  observance  of  which  insures  freedom  to  one,  by  securing  the 
^ike  observance  from  others.  But  the  act  of  eightti  of  March,  1869, 
does  not  prevent  butchers  from  following  their  trade ;  every  one  who 
wishes  may  butcher,  subject  only  to  tbe  regulations  of  the  law.  There 
is  nothing  unconstitutional  in  that.  In  the  case  of  Morand  v.  Mayor 
et  al.,  2  La.  218,  the  district  court  charged  the  jury  that  the  city  bad 
the  right  to  prevent  tbe  sale  of  sound  oysters  by  individuals  on  their 
private  property.  To  this  opinion  the  plaintiff  took  a  bill  of  excep- 
tions. Judge  Martin,  who  was  the  organ  of  the  eourt,  said :  **  It 
appears  to  us  the  district  court  did  not  err.  The  City  Council  has  the 
power  to  establish  markets,  and  to  provide  for  the  cleanliness 
and  salubrity  of  the  city.  In  establishing  markets,  they  designate 
certain  spots  or  places  for  tlie  sale  of  certain  articles  of  provisions ;  in 
doing  so  *  *  *  they  facilitate  tbe  inspection  of  provisions }  and 
by  hiring  the  stalls  they  raise  money  to  defray  the  expenses  oi  building 
market  houses,  and  pay  the  salaries  of  officers  they  appoint  to  prevent 
tbe  sale  of  unsound  provisions.  *  *  *  It  appetirs  they  have  estab- 
lished several  stands  on  the  levee  for  the  sale  of  oysters,  and  they 
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farm  oat  these  stands.  The  ordinanoe  preTents  the  keepnig  of  Loips 
of  oysters  elsewhere  than  in  these  stands.  In  tiiis  ease  the  nlnbrity 
of  the  city  seems  to  liaTe  been  considered  by  the  ConnciL^ 

Bat  it  is  said  that  the  Crescent  City  Live  Stock  Landing  and 
Slanghterhoase  Company  alone  can  keep  a  slanghterhonse  within  the 
limits  designated.    That  is  true. 

Bat,  ''  there  are,  nnqaestionably,  cases  in  which  the  State  msy  grant 
to  specified  indiyidaals,  privileges,  without  violating  any  constitntionak 
principle,  becanse,  from  the  very  natare  of  the  case,  it  is  impossible 
that  they  be  possessed  and  eigoyed  by  all ;  and  if  it  be  important  thai 
they  should  exist,  the  proper  State  aathority  must  be  left  to  select  the 
grantees.    Cooley's  Constitutional  Limitations. 

This  right  has  often  been  recognized  by  this  court.  15  La.  413, 
New  Orleans  and  Pontchartrain  Company  v.  Orleans  Navigation  Com- 
pany; 10  An.  741;  11  An.  256:  3  An.  639;  9R.41I. 

Sixth — It  is  contended  that  the  act  is  unconstitational  becanseit 
prescribes  that  cattle,  horses,  etc.,  shall  be  landed  at  a  particular  part 
of  the  bank  of  the  Mississippi  river,  and  that  the  owners  shall  pay  for 
the  facilities  afforded  them  in  the  wharves  erected  there,  and  that  the 
act  of  Congress  of  the  eighth  of  April,  1812,  by  which  the  Mississippi 
river,  etc.,  is  declared  to  be  a  common  highway,  free  from  imposts, 
tolls,  etc.,  and  article  446  of  our  Civil  Code,  conferred  the  right  on 
every  one  to  land  and  unload  his  vessels  on  its  banks  without  charge. 

This  question  is  not  a  new  one.  It  has  been  repeatedly  decided  both 
by  this  court  and  by  the  Supreme  Court  of  the  United  States  adversely 
to  the  views  of  the  defendants.  In  Gibbon  v,  Ogden,  9  Wheaton  1, 
Chief  Justice  Marshall  said:  "  The  inspection  law,  quarantine  lairs, 
health  laws  of  every  description,  laws  for  regulating  the  internal  com- 
merce of  ti  State,  and  those  which  respect  turnpike  roads,  ferries,  etc., 
lire  not  in  the  exercise  of  a  power  to  regulate  commerce,  within  the 
InnguAge  of  the  Constitution."  In  the  case  of  the  owners  of  biig 
Janiea  CI  my  v.  Owners  of  ship  John  Fraser  et  al..  Chief  Justice  Tanej 
mid :  *'  The  local  authorities  have  a  right  to  prescribe  at  what  wharf 
tx  ve^Bel  riiay  lie  and  how  long  she  may  remain  there,  where  shemi^ 
uuloml  or  take  on  board  particular  cargoes,  whore  she  may  anchor  in 
the  liarbor,  and  for  what  time,  and  what  description  of  light  she  shsll 
diBplay  lit  night  to  warn  the  passing  vessels  of  her  position,  and  that 
she  is  at  anchor  and  not  under  sail.        ♦«♦••• 

**  Auil  there  is  nothing  in  the  regulations  referred  to  in  the  port  of 

Charkiitou  which  is  in  conflict  with  any  law  of  Congress  regolating 

oommoroe^  or  with  the  general  admiralty  jurisdiction  conferred  on  the 

-— t^ta  of  the  United  States."    21  Howard  187;  11  Peters  143;  Worsley 

The  Second  Municipality  of  New  Orleans,  9  Rob.  332  j  U 
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After  an  earnest  and  carefol  examination  of  all  the  objections  urged 
against  tiie  validity  of  the  act  of  the  Greneral  Assembly  passed  in  1869, 
and  numbered  118,  we  have  come  to  the  conclusion  that  the  law  is  not 
obnoxious  to  any  constitutional  objection.  We  need  hardly  add  that 
acts  of  the  General  Assembly  are  not  only  presumed  to  be  constitu- 
tional, but  that  the  authority  of  courts  to  declare  them  void  will  never 
be  resorted  to,  except  in  a  clear  and  urgent  case,  one  which  requires 
no  nice  critical  acumen  to  decide  on  its  cluiracter,  but  which  is  obvious 
to  the  comprehension  of  any  person.  21  An.  694;  6  Cranch,  126; 
Fletcher  v.  Peck ;  12  Wheaton,  270,  Ogden  v.  Saunders. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  of  appeoL 


I  concur  in  the  decree  pronounced  in  this  case. 

W.  W.  HOWE. 


Taliaferro,  J.,  eonotirring.  There  is  no  express  provision  of  the 
constitution,  national  or  State,  prohibiting  the  Legislature  from  con- 
ferring exclusive  privileges  upon  a  corporation.  The  inhibition  is 
eonght  for  in  the  bill  of  rights  introduced  into  the  constitution  of 
Louisiana.  In  title  one,  article  two,  of  the  constitution  of  1868,  it  is 
declared  that  the  citizens  of  this  State  '^  shall  enjoy  the  same  civil, 
political  and  public  rights  and  privileges,  and  be  subject  to  the  same 
pains  and  penalties."  As  an  abstract  general  proposition,  this  is  true. 
But  in  contemplating  this  proposition,  wo  should  not  lose  sight  of  the 
fundamental  principle  forming  the  basis  upon  which  constitutions 
themselves  rest.  This  controlling  principle,  when  brought  into  action, 
often  modifies  and  limits  the  proposition  which  asserts  a  constant, 
unlimited  and  perfect  equality  of  rights  and  privileges.  What  is  this 
paramount  principle  f  It  is  that  the  will  of  the  people  is  the  source, 
and  the  happiness  of  the  people  the  object,  of  all  legitimate  govern- 
ment. As  a  corollary,  it  follows  that  the  general  welfare  should  be 
provided  for,  even  by  the  sacrifice  of  that  of  an  individual,  if  circum- 
stances require  it.  Each  individual,  on  entering  into  a  society  to  be 
governed  by  laws,  yields  a  part  of  his  natural  liberty  to  secure  the 
remainder,  and  consents  to  postpone  his  own  rights  when  they  become 
antagonistic  to  those  of  the  great  body  of  the  community  to  which  he 
belongs.  The  law  of  expropriation  is  an  example  of  the  working  of 
this  principle.  The  partition  of  the  shore  of  the  Mississippi  river,  in 
front  of  New  Orleans,  and  the  appropriation  of  each  portion  to  a  dis- 
tinct class  of  vessels  and  water  crafts,  is  an  infringement  of  that  part 
of  our  State  constitution  just  referred  to,  and  of  the  recognition  in 
article  four  hundred  and  forty-six  of  the  Civil  Code,  of  the  right  of 
every  one  freely  to  land  his  vessel  anywhere  on  the  shores  of  the  river. 
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The  abstract  equal  rij^ht  of  the  steamboatman  or  rafUman  to  laad  his 
steamboat  or  raft  withia  the  district  assigaed  to  steamahipa  is  vielatod 
by  the  monopoly  given  of  that  portion  of  the  shore  to  owners  and 
navigators  of  steamships.  The  sacrifice  of  the  individual  right  in  thia 
case  is  of  no  consequence,  in  view  of  the  general  benefit  and  commerce 
of  a  great  commercial  community  ^  yet  it  w  an  infiringemeat  of  that 
abstract  equal  right  declared  in  our  State  constitution. 

The  doctrine,  then,  is  elementary  and  well  established,  that  m  the 
fiublic  interest  and  for  the  public  good,  legislation  which  poetpoBes 
the  interests  of  a  few  to  that  of  a  whole  community,  is  legitimate  and 
proper.  The  law  under  consideration,  known  as  the  Slaughter  House 
act,  I  consider  a  public  statute  and  ^sacted  for  the  public  weal.  It 
relates  to  an  object  of  the  very  highest  importance — ^the  health  of  the 
people.  It  prescribes  sanitary  regulations,  which  the  Legislature 
thought  proper  to  adopt.  With  the  policy  or  impolicy  of  these  regu- 
lations the  judicial  department  has  nothing  to  do.  It  will  not  consider 
the  propriety  or  expediency  of  the  measures  resorted  to  by  the  law 
maker.  If,  in  the  adoption  of  means  deemed  appropriate  for  carrying 
out  the  objects  of  the  law,  it  was  thought  advisable  to  incorporate  a 
company  with  certain  privileges,  and  the  privileges  thus  ccmferred 
affect  adversely  the  interests  of  a  few,  that  is  no  ground  for  declaring 
the  law  unconstitutional  and  void. 


WrLY,  J.,  dissenting.  1  can  not  concur  in  the  opinion  of  the  majority 
of  the  court  on  the  question  of  monopoly  presented  in  these  casee. 

Under  the  previous  constitutions  of  this  State,  an  act  could  hare 
but  one  object,  and  that  had  to  be  embraced  in  its  title ;  but  under  tbe 
constitution  of  1868,  organizing  the  Legislature  which  adopted  the  act 
gf  the  eighth  March,  1869,  (act  No.  118),  now  under  consideraiaon,  a 
statute  may  embrace  distinct  or  different  laws,  provided  only  that  tbe 
objects  thereof  be  contained  in  the  title.  In  other  words,  legislation 
on  different  subjects  may  be  embraced  in  one  act,  provided  the  title 
contains  its  several  objects.  The  act  before  us,  entitled  '*  An  Act  to 
protect  tbe  health  of  the  city  of  Now  Orleans,  to  locate  Slaughter 
Houses,  and  to  incorporate  the  Crescent  City  Live  Stock  Landing  and 
Slaughterhouse  Company,"  in  my  opinion,  contains  both  a  pnblic  law 
and  a  private  statute ;  a  public  law,  in  so  far  as  it  seeks  to  protect  the 
health  of  the  city  of  New  Orleans,  by  requiring  the  landing  and 
slaughtering  of  animals  below  the  city,  and  prohibitiog  it  above;  a 
private  statute,  in  that  it  incorporates  the  *^  Crescent  City  Live  Stock 
Landing  and  Slaughterhouse  Company,"  and  gives  to  it  certain  sole 
and  exclusive  rights  and  privileges  for  a  certain  period.  As  to  the 
former  object,  tbe  act  is  an  exercise  of  police  power,  and  that  far,  a 
public  law ;  as  to  the  latter,  it  is  merely  a  contract  between  the  State 
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and  tbe  jaridical  peraou  it  creates,  '*  the  Creacent  City  lAve  Stock 
Landing  and  Slaugbterhouae  Company.''  My  objection  is  to  that  part 
of  the  act  which  ia  dearly  a  private  statate,  wherein  a  monopoly  ia 
given  not  neceaaary  to  the  public  healtli,  abridging  the  freedom  of 
trade  and  labor,  for  the  gain  of  a  private  corporation. 

While  the  Legialature  had  the  right  to  change  the  place  of  landing, 
and  slaughtering  of  animala  fi'om  the  place  where  it  haa  heretofore 
been  conducted  to  a  locality  elaewhere  not  deleterioua  to  public 
health  and  aafety;  while  for  aanitary  reaaona,  it  had  the  right  to* 
compel  the  butchera  to  abandon  the  locality  where  their  alaughter- 
houaea  are  aituated  and  to  conduct  their  occupationa  at  another  locality 
leaa  deleterioua,  impoaiDg  thia  limitation  upon  their  natural  righta 
for  the  public  good,  juatifiiable  only  by  tbe  necesaity,  it  had  not  the- 
right  to  create  thia  monopoly  in  favor  of  the  Slaughterhonae  Company^ 
giving  to  it  for  twenty-five  yeara  the  aole  and  excluaive  right  and 
privilege  to  keep  atock  landings  and  alaughterhouaea  in  the  parishes  of 
Orleana,  St.  Bernard  and  Jefferson,  embraciog  at  leaat  half  the 
population  of  the  State.  It  had  no  right  to  place  uaneceaaary  roatrie- 
tious  upon  labor,  to  compel  the  numerous  persona  purauing  the  oeca- 
pation  of  butchers  to  repair  to  the  premises  of  the  Slaughterhouse 
Company  and  there  pay  tribute  to  it  for  the  privilege  of  pursnin^^ 
their  usual  occupation  or  earning  their  living. 

As  the  public  health  required  another  location  for  the  purpose  oj. 
slaughtering  animals  for  market,  the  act  to  that  extent  was  law,  but 
where  it  createa  the  monopoly^  where  it  impoaea  upon  labor  a  reatric- 
tion  not  neceaaary,  where  it  comp^la  a  large  daaa  of  the  citizena  to 
pnraue  their  occupationa  only  in  the  premiaea  of  the  Slaughterhouae- 
Company,  and  to  pay  to  it  a  contribution,  it  ia,  in  my  opinion,  a 
measure  not  neceaaary  to  protect  the  public  health  of  the  city  of  New 
Orleana,  it  ia  not  a  legitimate  exercise  of  police  power  and  it  is  & 
flagrant  violation  of  the  bill  of  rights  contained  in  the  conatitution. 

If  the  butchera  had  built  their  alaughterhouaea  below  the  city 
instead  of  above  it,  and  were  tliere  pursuing  their  occupation,  there 
would  have  been  no  necessity  for  the  act,  at  least  for  aanitary  reaaona ; 
there  would  have  been  no  necesaity  to  make  the  application  of  police 
power  or  to  place  the  limitation  upon  the  occapation  of  these  citizens. 
Now  if  the  public  health  recxuircs  these  alaughterhouaea  to  be  below 
the  city  inatcad  of  above  it,  a  law  to  accomplish  only  this  object 
would  be  a  legitimate  exercise  of  police  power.  Whatever  legislation 
is  necessary  for  the  public  health  must  be  endured  by  these  citizens, 
however  detrimental  to  their  individual  intereats,  but  legialation 
beyond  tliia  legitimate  purpose,  imposing  reatrictions  upon  their  occu- 
pationa in  favor  of  a  private  corporation,  violatea  their  civil  righta, 
their  liberty,  their  property,  and  their  purauit  of  happineaa,  to  aecure; 
which  the  goverment  waa  inatituted. 
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The  slaughtering  of  animals,  and  preparing  the  meat  thereof  for 
market,  is  an  ancient  occapation  in  this  commonwealth,  many  citizens 
earning  their  living  by  pursuing  this  art  or  business ;  it  is  a  lawfal 
business,  and  one  which  can  not  be  restrained,  except  so  far  as  public 
safety,  health  or  necessity  may  require.  The  inherent  right  of  the 
citizen  to  this  occapation,  as  to  all  others  that  are  lawful,  can  only  be 
infringed  upon  or  restricted  in  so  far  as  public  necessity  may  demand, 
and  no  further.  Under  the  bill  of  rights  incorporated  in  our  constitu- 
tion, all  men  are  free  and  equal;  ''they  shall  ei^oy  the  same  civil, 
political  and  public  rights  and  privileges,  and  be  subject  to  the  same 
pains  and  penalties,"  Under  this  private  statute  the  juridical  person 
created  by  it  is  endowed  with  greater  rights  and  privileges  than  other 
persons  in  the  pursuit  of  this  ancient  occupation,  and  is  not  subject  to 
the  same  restrictions,  '*  pains  and  penalties  "  as  are  imposed  upon  other 
persons  pursuing  the  business  of  butchers. 

If  it  does  not  endanger  the  public  health  for  the  Slaughterhouse 
Company  to  carry  on  the  business  of  butchers  in  the  localities  pre> 
scribed  in  the  act,  how  would  it  endanger  the  public  health  for  other 
persons,  in  the  same  localities,  to  pursue,  indepen<}ently,  the  same 
avocation  f  Can  we  say  the  private  statute  before  us  does  not  violate 
the  bill  of  rights  in  the  constitution,  where  it  gives  to  a  juridical  per- 
son created  by  it,  greater  rights  and  privileges  in  the  pursuit  of  an 
ancient  occupation  than  it  does  to  other  persons,  and  where,  under 
'*  pains  and  penalties,''  it  prohibits  a  large  class  of  persons  within  the 
limits  of  three  parishes,  embracing  half  the  population  of  the  State, 
from  the  slaughtering  of  animals,  which  is  their  occupation,  unless 
they  do  so  at  the  slaughterhouse  of  this  private  corporation,  and  pay 
to  it  a  contribution  for  eacb  animal  they  may  slaughter?  Can  we  saj' 
there  is  equality  before  the  law,  where  the  many  are  forced  to 
serve  the  few — where  labor  is  forced  to  pay  tribute  to  this  gigantic 
monopoly  f 

But  it  is  said  that,  as  the  Legislature  had  the  right,  for  sanitary 
reasons,  to  confine  the  business  of  slaughtering  animals  to  cert«!n 
limits,  or  inasmuch  as  they  can  protect  the  public  health  by  the  exer- 
cise of  police  power,  they  are  the  sole  judges  of  the  means  to  accom  - 
plish  the  object,  they  are  the  sole  judges  of  the  legitimate  exercise  of 
their  police  power. 

As  a  means  of  public  health,  they  can  undoubtedly  prohibit  the 
exercise  of  a  lawful  occupation  in  certain  localities,  and  designate 
others  in  which  it  may  bo  pursued }  but  under  the  pretext  of  accom- 
plishing an  object  coming  under  the  exercise  of  police  power,  they 
can  not  accomplish  another  object  not  coming  strictly  under  that 
power  infringing  upon  the  rights  of  the  people  guaranteed  by  the 
constitution. 
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Tbey  can  not  accomplish  an  unconstitutional  purpose ;  tliey  can  not 
givo  validity  to  an  unconstitutional  private  statute  by  embracing  it  in 
an  act  containing  a  legitimate  object  and  a  valid  public  law.  An 
nnconstiutional  law  is  the  same,  whether  it  stands  alone  in  a  separate 
act,  or  whether  it  is  is  embraced  in  the  same  statute  with  another  law 
which  is  valid  and  constitutional. 

In  the  statute  before  us  I  see  two  separate  and  distinct  objects  and 
two  separate  and  distinct  enactments ;  one  which  is  right  and  consti- 
tutional, and  one  which  is  wrong  and  unconstitutional.  The  creation 
of  this  monopoly  is  in  no  manner  necessary  to  promote  the  public 
health.  That  object  would  be  accomplished  without  it,  just  as  well  as 
with  it.  All  the  public  health  required  was  that  the  slaughtering 
and  landing  of  animals  should  be  prohibited  above  the  city  and 
permitted  below  it.  Tlie  moment  the  business  was  prohibited  above, 
and  a  locality  designated  below,  public  necessity  ceased  to  have  farther 
demands  in  the  premises.  The  right  to  impose  this  monopoly  can  not 
be  successfully  maintained  upon  sanitary  grounds,  for  it  was  not  a 
measure  necessary  to  protect  the  public  health. 

But  it  is  said,  as  to  police  power,  whether  exercised  right  oi 
wrong,  the  Legislature  alone  can  decide;  that  the  courts  can  not 
interfere  with  them  in  the  application  of  that  power 

To  my  mind  the  police  power,  like  all  other  powers  confided  to  the 
Legislature,  is  not  unlimited }  that  may  be  abused  as  other  powers  are 
sometimes  abused.  The  Legislature  can  no  more  be  the  sole  and 
exclusive  judge  of  the  extent  of  its  police  power  than  it  can  be  of  the 
extent  of  the  other  powers  of  legislation  delegated  to  it  by  the  people, 
in  whom  the  sovereignty  is  invested.  If  the  legislators  were  the  sole 
and  exclusive  judges  of  the  extent  of  their  powers,  their  will  would 
be  omnipotent,  there  being  no  difference  between  the  possession  of  all 
power,  and  being  the  sole  and  exclusive  judge  of  the  amount  of  power 
one  believes  himself  entitled  to  exercise. 

The  judicial  department  was  intended  to  protect  the  constitutional 
rights  of  the  people,  whether  assailed  by  an  enactment  springing  from 
the  wrongful  exercise  of  the  police  power  or  any  other  power.  If  the 
constitution  has  been  violated,  as  I  think,  in  creating  this  monopoly  to 
that  extent,  the  act  before  us  is  not  law,  and  it  is  not  only  the  right 
but  the  duty  of  the  court  so  to  declare. 

The  citizen  has  no  greater  property  than  the  freedom  of  trade  and 
labor  ;  it  can  not  bo  taken  for  private  purposes,  but  only  under  public 
necessities  and  for  public  uses. 

*'The  Legislature  has  not,  by  the  right  of  emment  domain,  the  right 
to  take  the  property  of  a  person  to  give  to  another,  not  even  in  police 
regulations.*'    3  Paige  Chan.  N.  Y.  Rep.  159 ;  8  Wendell  85. 

**  The  Legislature  is  not  the  sovereignty  of  the  State,  but  only  one 
of  the  organs  of  the  sovereignty,  and  a  restricted  organ  in  regard  to 
71 
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all  matters  prescribed  by  tlie  coostitation.  It  is  prohibited  to  tbe 
government,  even  in  its  sovereign  capacity,  to  take  private  properly, 
except  for  public  use.  *  *  ♦  But  happily  for  us,  the  Legialatare  is 
not  the  creator  or  the  judge  of  its  own  powers,  but  it  is  the  creature 
of  the  constitution,  and  all  its  acts  must  be  submitted  to  it."  18  Wen- 
dell, N.  Y.,56,  Gl,  63. 

I  think  the  vast  array  of  authorities,  both  English  and  Ameriean, 
presented  with  such  consummate  ability  by  tiie  counsel  in  behalf  oi 
the  Butchers'  Benevolent  Association,  fully  maintains  the  view  I  have 
taken  of  the  subject  of  monopoly  presented  in  these  cases,  and  I, 
therefore,  feel  constrained  to  dissent  from  the  opinion  of  the  migority 
of  the  cour^ 

Rehearing  refused. 

Mr.  Justice  Howell,  absent. 


Note. — This  case  is  now  pending  on  a  writ  of  error  to  the  Sapreme 
Court  of  the-  United  States,  at  Washington,  granted  by  Mr.  Joatice 
Bradley,  of  that  tribunal,  on  application  of  defendants,  on  the  question 
of  the  Validity  of  the  act  incorporating  the  Crescent  City  Live  Stock 
and  Slaughterhouse  Company,  under  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States. 


No.  2744. — State  op  Louisiana  i\  Nathan  Schwab. 

In  case  of  a  snapension  from  office  of  the  nheriff,  by  the  district  Judge,  for  aDeged  iM^kct 
of  daty,  if  the  next  Legialatare,  to  whom  the  report  of  the  aiiapefnaioii  haa  been  made,  in 
accordance  with  the  provisions  of  act  No.  123,  approved  September  14,  1868,  fidls  to  take, 
any  action  thereon  before  adjonmment^  the  sheriff  is  entiUed  to  resnme  hia  office  again, 
the  same  as  if  the  suspensatlon  had  not  taken  place. 

4  PPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jeflfer- 
lL  son.  Pardee f  J,  Z.  McKay,  district  attorney,  for  appellee. 
Preston  &  Lahatt  and  Alexander  Walker,  for  defendant  and  appellant. 

Taliaferro,  J.  This  is  an  appeal  from  a  judgment  rendered  apoD 
a  rule  taken  by  the  district  attorney  upon  the  sheriff  of  the  parish  of 
Jefferson,  by  which  the  judge  a  quo  suspended  the  sheriff  from  hi? 
office  on  the  grounds  : 

First — That  he  neglected  his  duty  as  sheriff  in  failing  to  arre&t  a 
party  against  whom  a  bill  of  indictment  had  been  found  for  shooting' 
with  intent  to  kill  one  Hugh  Brown,  of  the  said  parish  of  Jefferson. 

Second — For  failing  to  make  his  return,  under  oath,  as  required  by 
tlie  third  section  of  an  act  of  the  Legislature,  numbered  123^  approved 
on  the  twenty-ninth  of  September,  1868. 

By  the  provisions  of  that  act,  charges  of  the  kind  brought  againat 
the  defendant,  which  authorizes,  in  the  cases  meutionedf  the  suspen- 
sion from  office  of  a  sheriff,  it  is  made  the  duty  of  a  distvct  or  panab 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  NOVEMBER,  1870.  ^  563 

state  V.  Schwab. 

jndge,  upon  the  facts  being  made  known  to  them  by  the  district  attor- 
ney of  the  district,  to  suspend  from  office  such  delinquent  sheriff  and 
<4liei^upon  to  forward  to  the  (governor  of  the  State  a  copy  of  the  pro- 
Jedings  and  order  of  suspension  to  be  by  him  laid  before  the  Legisla- 
ture at  its  next  session  for  their  action  in  either  reinstating  the  officer 
or  dismissing  him  permanently  from  office. 

This  suspension  in  the  case  of  the  defendant  occusred  in  July,  1869, 
and  the  proper  report  was  made  to  the  Legislature  at  its  late  session. 
The  session  has  terminated  without  the  action  of  that  body  being 
taken  in  the  case,  and  we  infer  that  no  proceeding  having  been  had  in 
the  premises  by  the  Legislature,  which  by  law,  has  jurisdiction  of 
matters  of  the  sort,  the  decree  of  the  court  suspending  the  defendant  is 
virtually  annulled  and  that  he  is  entitled  to  resume  the  functions  of 
his  office. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  defendant,  Nathan  Schwab,  be  reinstated  in  his  office 
of  sheriff  of  the  parish  of  Jefferson,  and  that  he  be  allowed  to  dis- 
charge the  duties  tliereof  according  to  law 


No.  2766. — State  of  Louisiana,  ex  rel.  A.  Kearnt,  v.  The  Clerk 
OF  THE  Seventh  District  Court,  Parish  of  Orleans. 

A.  defendant  who  has  taken  a  atupensive  appeal  from  ajadgment  against  him,  and  given 
bond,  is  not  required  to  pay  to  the  clerk  of  the  lower  coort  his  fees  for  preparing  the 
transcript  before  he  can  require  tho  latter  to  deUver  it.  In  such  a  case^  the  clerk  who 
refiisea  will,  on  application  to  the  Supreme  Conrt,  be  compelled  by  mandamus  to  deliver 
the  transcript,  and  pay  the  costs  of  the  writ. 

APPLICATION  for  Writ  of  Mandamus.  George  L.  Bright,  for  relator. 
Hornar  dt  Benedietf  for  A.  D.  Bcrnoudy,  clerk,  respondent. 

Howe,  J.  The  question  presented  in  this  case  is,  whether  a  defend- 
ant, who  has  given  a  bond  for  a  suspensive  appeal,  must  pay  the  clerk 
t>f  tho  lower  court  liis  fees  for  preparing  the  transcript  before  he  can 
require  the  latter  to  deliver  iU 

The  clerk  who  refuses  to  deliver  the  transcript,  cites  as  authority 
the  cases  of  State  v,  Belircns,  17  An.  67,  and  State  v.  Phelps,  6  R.  303, 
but  we  do  not  find  them  in  point.  In  both  those  cases,  as  will  appear, 
in  the  former  by  the  report,  and  in  the  latter  by  the  records  of  the 
court,  it  was  the  plaintiff  who  appealed,  and  it  was  correctly  decided 
that  the  fact  that  he  had  furnished  an  appeal  bond  did  not  dispense 
hiift  from  the  further  obligation  imposed  bj'  law  of  furnishing  to  the 
clerk  of  the  lower  court  security  for  eventual  costs.  But  there  is  no 
obligation  imposed  on  a  defendant  to  furnish  the  clerk  with  preliminary 
security.  And  still  less  do  we  find  any  requirement  that  a  defendant 
should  pay  the  fees  demanded  in  this  case. 


Digitized  by  VjOOQIC 


2a    M4 
I  48  1018 


564  SUPREME  COURT  OF  LOUISIANA, 

State,  ex  rel.  Kearny,  v.  The  Clerk  of  the  Seventh  DUtrict  Court. 

In  the  nnreported  case  of  State  t^.  Scully  (Opinion  Book  No.  25,  12*2) 
a  decision  entirely  in  point,  since  the  clerk  in  that  case  withheld  th£ 
transcript,  in  order  to  coerce  the  payment  of  his  costs,  the  coatt 
said: 

''The  article  585  of  the  Code  of  the  Practice  provides  that,  after  the 
appeal  has  been  allowed,  and  the  security  given,  the  clerk  of  the  court 
from  whose  judgment  the  appeal  is  taken  shall  make  a  transcript  of 
all  the  proceedings,  as  well  as  of  all  documents  filed  in  the  suit,  and 
annex  to  the  same  the  petition  of  appeal,  in  order  that  tlie  same  may 
be  delivered  to  the  appellant  when  demanded.  The  prerequisite  of  a 
bond,  with  surety,  contemplated  by  this  article,  has  been  complied 
with.  There  are  other  statutory  provisions  which  give  clerks  of  court 
prompt  remedies  for  the  collection  of  costs,  but  we  are  aware  of  none 
authorizing  them  to  coerce  payment  by  the  mode  the  clerk  has  adopted 
in  the  present  case." 

Being  of  opinion  that  the  applicant  is  entitled  to  the  relief  prayed 
for,  it  is  ordered  that  the  mandamus  heretofore  issued  herein  be  made 
peremptory,  and  that  the  respondent  deliver  forthwith  to  the  relator 
the  transcript  of  appeal  mentioned  in  the  petition,  and  that  the 
respondent  pay  the  costs  of  this  proceeding. 


No.  2524. — The  State  of  Louisiana  v.  Valsin  A.  Fournkt  et  al. 

An  appeal  taken  by  the  State  in  a  criminal  cane  will  be  (linmimed  for  want  of  Jnriiidietion, 
if  the  accnsed  has  not  been  sentenced  with  the  i>enalty  of  death,  nor  imprisonment  at 
hard  labor,  and  a  fine  exceeding  three  hundred  dollars  has  not  been  actually  imposed. 
Oonstitaiion,  Art.  74. 

APPEAL  from  the  First  District  Court  of  New  Orleans.  Abell,  J. 
S,  Belden,  Attorney  General,  for  the  State.  A*  i&  If.  Voorl^e9  and 
F,  Fuselier^  for  defendants  and  appellees. 

Taliaferro,  J.  The  defendants  being  indicted  for  manslaughter 
moved  to  quash  the  indictment,  on  the  ground  that  the  court  was 
without  jurisdiction.  The  motion  was  sustained,  the  indictment 
quashed  nnd  the  accused  discharged. 

From  this  ruling  of  the  court  a  qua  the  State  appeals. 

A  motion  to  dismiss  the  appeal  is  made,  on  the  ground  that  this 
court  has  not  jurisdiction  of  the  case. 

The  motion  must  prevail.  It  is  provided  by  article  74  of  the  con- 
stitution of  18Gd  that  the  jurisdiction  of  the  court  shall  extend,  ''in 
criminal  cases,  to  questions  of  law  only,  whenever  the  punishment  ol 
death,  or  imprisonment  at  hard  labor,  or  a  fine  exceeding  three 
hundred  dollars,  is  actually  imposed." 

It  is  therefore  ordered  that  this  appeal  be  dismissed. 
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Stftte,  ex  rel.  Pontchartndn  !Railroad  Company,  t.  Jndge  of  the  Seventh  District  Court. 

No.  2886. — The  State  of  Louisiana,  ex  rel.  The  Pontchartrain 
Railroad  Company,  v.  The  Judge  op  the  Seventh  District 
Court. 

Article  83  of  the  conatitution  gives  to  the  Legislature  express  and  plenary  power  to  create 
as  many  district  courts  in  tlio  parish  of  Orleans  as  the  puhlio  interests  may  require. 
Under  this  general  power,  the  Legislature  has  the  undoubted  power  to  control  the  organ- 
isation and  Jurisdiction  of  the  several  district  courts  which  it  finds  it  necessary  to 
establish.  The  latter  clause  in  this  article  of  the  constitution,  which  creates  seven  dis- 
trict courts  for  the  parish  of  Orleans,  and  defines  the  Jurisdiction  of  each  court,  is 
provisional  only,  and  to  last  till  otherwise  provided.  Therefore,  the  act  No.  S,  approved 
Horch  16, 1870,  which  creates  the  Eighth  District  Court,  and  defines  its  Jurisdiction,  is 
not  in  conflict  witli  this  p^o^^sion  of  the  constitution,  because  it  divests  some  of  the 
other  district  courts,  created  by  tlie  constitution  of  a  portion  of  the  Jurisdiction  granted 
to  them  by  this  article. 

Section  three  of  this  act,  creating  the  Eighth  District  Court  for  the  parish  of  Orleans,  give* 
to  this  court  exclusive  Jurisdiction  to  entertain  all  iqjnnction  suits.  Section  four  requires, 
the  Judges  of  all  the  other  district  courts  of  the  pariah  of  Orleans  to  Immediately  transfer 
the  records  of  all  iivjunction  suits  pending  in  their  courts;  to  the  Eigth  District  Court, 
to  be  proceeded  with  according  to  law.  The  same  section  declares  the  Judges  thereof 
incompetent  to  do  any  other  act  in  such  oases,  except  to  make  said  order  of  transfer. 
Therefore,  the  Judge  of  the  Seventh  District  Court  of  the  parish  of  Oricans  is  without 
jurisdiction  from  and  after  the  passage  of  the  act  creating  the  Eighth  District  Court,  to 
try  or  determine  any  ii^fnnction  suit,  although  €he  writ  might  have  issued  firom  his  court, 
and  the  eanse  be  still  on  the  docket. 

A  writ  of  mandamus  wiU  not,  therefore,  issue  f^m  the  Supreme  Court,  compelling  the  Judge 
of  the  Seventh  District  Court  of  the  parish  of  Orleans  to  try  and  determine  an  ix^unctlon 
suit  which  has  been  granted  prior  to  the  passage  of  the  act  No.  3,  creating  the  Eighth 
District  Court,  and  is  still  pending.  In  such  a  case  the  record  should  bo  transferred  fh)m 
the  Seventh  to  the  Eighth  District  Court. 

APPLICATION  for  Writ  of  Mandamus.  Collcns,  J.,  respondent, 
iea,  Finney  &  Miller,  for  relator. 

Howe,  J.  On  the  twenty-first  of  February,  1870,  the  relator  com- 
menced an  action  in  the  Seventh  District  Court  for  the  parish  of 
Orleans,  against  the  New  Orleans,  Mobile  and  Chattanooga  Railroad 
Company,  the  character  of  which  is  determined  and  wiU  fully  appear 
by  the  prayer  of  their  petition,  which  we  here  transcribe : 

"Wherefore  petitioner  prays  that,  considering  the  affidavit  and 
bond  hereto  annexed,  a  writ  of  injunction  issue,  directed  to  said  New 
Orleans,  Mobile  and  Chattanooga  Railroad  Company,  its  officers  and 
agents,  prohibiting  them  from  interfering  with  or  disturbing  petitioner 
in  any  manner  in  the  use,  possession  and  enjoyment  of  said  two  strips 
of  land  of  twelve  feet  in  width,  and  of  said  strip  of  fifcy  French  feet 
wide,  and  from  locating  and  constructing  along  and  upon  said  two 
strips  the  tracks  of  the  railroad  of  the  said  New  Orleans,  Mobile  and 
Chattanooga  Railroad  Company,  and  from  interfering  with  or  disturb- 
ing in  any  manner  the  running  of  petitioner's  engines  and  cars  upon  peti- 
tioner's said  track,  and  from  interfering  with  or  disturbing  petitioner 
in  the  use,  possession  and  enjoyment  of  petitioner's  said  depots  and 
buildings  used  for  and  in  connection  with  petitioner's  said  railroad,  and 
prohibiting  and  enjoining  said  New  Orleans,  Mobile  and  Chattanooga 
Railroad  Company  from  applying  to  any  other  court  or  authority  foi 
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any  writ,  order  or  action  in  the  premises,  or  relating  to  tlie  subject 
matter  of  this  petition,  or  in  support  of  any  pretensions  said  comps&y 
may  set  up  to  the  said  two  strips  of  hind,  each  of  twelve  feet  in  width, 
and  to  the  said  strip  of  fifty  French  feet  wide,  or  to  interfere  with  the 
running  of  petitioner's  said  engines  and  cars  upon  petitioner's  said 
tracks,  or  witli  petitioner's  use  of  its  said  depot  and  buildings,  and 
with  the  exercise  of  petitioner's  privileges  and  powers;  that  said 
New  Orleans,  Mobile  and  Chattanooga  Railroad  Company  be  ddy 
cited  to  answer  liereto;  that  after  due  proceedings,  petitioner  have 
jadgment  that  said  injunction  be  made  perpetual,  with  costs,  and  for 
general  relief.*' 

A  preliminary  order  of  injunction  was  granted  in  accordance  with 
the  terms  of  this  prayer,  which,  on  the  third  of  March,  1870,  the 
defendants  therein,  the  Chattanooga  Company,  moved  to  dissolve. 
The  trial  of  the  motion  to  dissolve  was  begun  on  the  fifteenth  March, 
and  continued  from  time  to  time  until  the  twenty-first  of  the  same 
month,  when  it  was  closed,  and  the  matter  taken  under  advisement 
On  the  eighteenth  of  May,  instant,  on  which  day  the  cause  was  fixed 
for  trial  on  its  merits,  the  respondent  in  the  proceeding  now  before  us, 
the  Judge  of  the  Seventh  District  Court,  '*  refused  to  decide  the  issues 
already  tried  herein,  or  to  hear,  try  or  decide  the  case  on  the  merits, 
or  to  allow  any  further  proceedings  therein,"  giving  as  a  reason  that 
on  the  second  of  May,  instant,  at  the  suit  of  the  Chattanooga  Railroad 
Company  v.  The  Pontchartrain  Railroad  Company,  the  Judge,  of  the 
Eighth  District  Court  had  issued  an  injunction  against  the  latter, 
which  was,  in  effect,  a  counter  injunction,  and  enabled  the  Chattanooga 
Company  to  do  acts,  which,  by  the  Seventh  District  Court,  they  had 
been  forbidden  to  commit,  and  that  there  was  danger  that  if  the 
Seventh  District  Court  asserted  its  jurisdiction,  a  conflict  woold  arise 
which  might  not  only  seriously  embarrass  the  ministerial  officers  of  the 
court,  but  "  destroy  the  authority  and  dignity  of  the  judiciary,  and 
bring  it,  by  its  own  act,  into  ridicule  and  contempt." 

The  relators  applies  for  a  mandamus  to  compel  the  respondent  to 
proceed  with  and  try  its  suit  against  the  Chattanooga  Railroad;  and 
the  argument  of  counsel  has  presented  two  questions  for  decision ; 
firstj  of  the  constitutionality  of  the  act  of  March  16,  1870,  entitled 
''  An  Act  to  establish  an  additional  district  court  [the  Eighth  District 
Court]  for  the  parish  of  Orleans,  to  define  the  jurisdiction  thereof,  and 
to  reorganize  and  determine  the  jurisdiction  of  the  existing  seven  dis- 
trict courts  for  the  parish  of  Orleans;"  and,  second,  of  the  effect  of 
this  act,  if  valid,  upon  the  suit  instituted  by  relator  against  the  Chat- 
tanoogo  Railroad  Company. 

lirat — There  is  nothing  in  the  nature  of  fhinga  which  makes  it 
improper  for  the  Legislature  to  control  the  organization  and  jorisdic* 
tion  of  the  district  courts  of  this  parish.    Such  a  power  has  been  tedj 
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exerciMd  in  LouiBiana,  under  the  constitutionB  of  1812,  1845, 1852  and 
1864.  A  similar  authority  has  generally  been  Tested  in  the  Legisla- 
tures of  our  sister  States,  and  has  always  been  exercised  by  Congress, 
in  reference  to  tribunals  inferior  to  the  Supreme  Court  of  the  United 
States.  Such  a  control  has  never,  so  far  as  we  are  advised,  been 
deemed  of  a  nature  dangerous  to  public  liberty  or  private  right ;  but, 
on  the  contrary,  may,  in  many  instances,  be  used  to  further  both ;  and 
especially,  by  proper  regulation,  to  prevent  those  distressing  conflicts 
which  have  too  often  sprung  up  in  large  cities,  where  courts  of  the 
first  instance  are  necessarily  numerous.  If,  therefore,  it  had  been  the 
intention  of  the  framers  of  the  constitution  of  1868  to  deprive  the 
Legislature  of  a  control  so  innocent  and  useful — of  a  power  which  had 
been  exercised  without  complaint  in  Louisiana  for  nearly  sixty  years — 
it  is  likely  they  would  have  so  declared  in  unmistakable  ternra.  Yet, 
when  we  turn  to  the  constitution,  we  find  this  provision : 

'^  For  each  district  there  shall  be  one  district  court,  except  in  the 
parish  of  Orleans,  in  which  the  General  Assembly  may  establish  as 
many  district  courts  as  the  public  interests  may  require.  Until  other- 
wise provided,  there  shall  be  seven  district  courts  for  the  parish  of 
Orieans,  with  the  following  original  jurisdiction :  The  First,  exclusive 
criminal  jurisdiction;  Second,  exclusive  probate  jurisdiction;  Third, 
exclusive  jurisdiction  of  appeals  from  justices  of  the  peace;  the 
Fourth,  Fifth,  Sixth  and  Seventh  District  Courts,  exclusive  jurisdic- 
tion in  all  civil  cases,  except  probate,  when  the  sum  in  contest  is  above 
one  hundred  dollars,  exclusive  of  interest.  These  seven  courts  shall 
have  such  farther  jurisdiction  not  inconsistent  herewith  as  shall  be 
conferred  by  law.'* 

We  find  in  tliis  language  express  authority  conferred  on  the  Legisla- 
ture to  create  an  eighth  district  court,  and  we  are  unable  to  perceive 
anything  which  prohibits  the  Legislature  from  changing  or  modifying 
the  jurisdiction  of  the  seven  courts  whose  existence  is  thus  provided 
for.  On  the  contrary,  by  a  construction  which  is  neither  forced  nor 
unreasonable,  this  power  of  control  and  modification  may  be  fairly 
found  in  the  article  quoted.  The  words  '^  until  otherwise  provided  " 
may,  with  entire  grammatical  propriety,  be  taken  to  qualify  whatever 
succeeds  them  in  the  sentence,  and  the  whole  interpreted  to  mean  that 
the  determination  in  the  constitution,  both  of  the  number  of  courts 
and  of  their  respective  jurisdiction,  is  provisional,  and  is  to  last  until 
otherwise  provided ;  and  that  when  the  Legislature  shall  choose  to  act 
the  provisional  regime  shall  cease  to  the  extent  indicated  by  the 
lawmaker. 

The  reasonableness  of  this  interpretation  may  further  appear  from 
another  consideration.  There  is  given  to  the  Legislature  a  x>ower  to 
Increase  indefinitely  the  number  of  district  courts  in  this  parish,  and 


Digitized  by  VjOOQIC 


568  SUPREME  COURT  OF  LOUISIANA, 

state,  ex.  rel.  Fontchartraiu  Railroad  Company,  v.  Judge  of  the  SoTeath  District  Court. 

every  citizen  wiU  hope  that  the  population  and  buBineas  of  New 
Orleans  will  grow  bo  largely  as  to  necessitate  a  still  greater  nomber  oi 
district  coui'ts  at  some  future  day.  But,  with  every  increase  of  nomber, 
the  danger  of  conflict  of  jurisdiction  increases,  and  we  must,  therefore, 
prefer  an  interpretation  which  leaves  to  the  Legislature,  along  with 
the  power  of  increase)  the  power  of  regulation  and  control. 

Again,  as  remarked  by  the  Judge  of  the  Eighth  District  Court  in  a 
recint  opinion,  which  has  been  incorporated  in  one  of  the  briefs  in 
this  case,  such  an  interpretation  gives  a  meaning  to  the  whole  article. 

'* '  The  General  Assembly  may  establish  as  many  district  courts  as 
the  public  interest  may  require.'  In  order  to  establish  a  court  in 
furtherance  of  public  interest,  the  law  must  vest  it  with  jurisdiction 
over  subject  matters  of  suit.  But  by  carefully  examining  the  article 
under  discussion,  it  will  be  seen  that  all  possible  jurisdiction  has  been 
divided  up  between  the  seven  courts  named.  To  the  First  District 
Court  is  granted  exclusive  criminal  jurisdiction;  to  the  Second, 
exclusive  probate  jurisdiction ;  to  the  Third,  exclusive  jurisdiction  in 
certain  appeals,  and  to  the  other  courts,  exclusive  jurisdiction  over  all 
other  civil  matters.  In  order  to  vest  a  new  court  with  jurisdiction 
over  any  matter  the  law  must  first  deprive  one  or  more  of  these  courts 
OI  somewhat  of  this  exclusive  jurisdiction.  Thus  the  temporary 
character  of  the  investiture  is  determined  by  necessity  of  giving  a 
meaning  to  the  entire  article." 

We  must  conclude  therefore  that  it  was  not  clearly  beyond  the 
power  of  the  Legislature,  in  creating  the  Eighth  District  Court,  to 
confer  upon  it  the  exclusive  jurisdiction  defined  in  the  statute  under 
consideration,  and  for  this  purpose,  to  take  from  the  Third,  Fourth, 
Fifth,  Sixth  and  Seventh  courts  some  portion  of  the  power  they  had 
theretofore  exercised.  The  most  that  can  be  said  for  the  argum^its 
against  this  power,  is,  that  they  go  to  create  a  doubt,  and  in  such  case 
the  rule  has  always  been  that  the  judiciary  must  construe  the  doubt  in 
favor  of  the  validity  of  the  law.  Edwards  v,  Dupuy,  21  An.  694,  and 
authorities  thei'e  cited. 

Second — We  have  next  to  consider  the  effect  of  this  statute  upon  the 
relator*s  suit.  By  the  third  section  it  is  provided  ^*  that  the  Eighth 
District  Court,  hereby  created,  shall  have  exclusive  jurisdiction,  in 
and  for  the  parish  of  Orleans,  to  issue  writs  of  injunction,  mandamus 
and  quo  warranto,  and  to  entertain  all  proceedings,  suits  or  contesta- 
tions in  which  the  right  to  any  office,  State,  parish  or  municipal,  is 
in  any  way  involved,  •  •  *  Provided,  *  ♦  that  this  act  shall 
not  be  so  construed  as  to  prevent  any  judge  or  court  from  issuing  an 
injunction  to  stay  or  regulate  the  execution  of  any  order  of  seizure 
granted,  or  judgment  rendered  by  said  judge  or  court." 

By  the  iourth  section  it  is  provided  '^  that  in  all  cases  in  which  an 
injunction  shall  issue  from  the  Eighth  District  Court,  in  suits  or  pro- 
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ceediogs  peoding  before  the  other  district  courts  of  the  parish  of 
Orleans,  it  shall  be  tlie  duty  of  the  jadge  and  derk  of  such  courts  in 
which  such  suit  or  proceeding  is  depending,  to  immediately  transfer 
the  record  of  such  suit  or  proceeding  to  the  said  Eighth  District  Court, 
which  shall  be  vested  with  power  to  hear  and  determine  such  cause  as 
if  the  same  had  been  originally  brought  in  said  Eighth  District  Court. 
Immediaielif  upon  the  passage  of  this  act  it  shall  be  the  duty  of  the 
judges  of  the  Fourfch,  Fifth,  Sixth  and  Seventh  District  Courts  for  the 
parish  of  Orleans,  to  transfer  to  the  Eighth  District  Court  for  the 
IMtrish  of  Orleans,  all  suits  or  proceedings,  the  jurisdiction  over  which 
is  by  this  law  vested  in  the  said  Eighth  District  Court.  The  said 
Fourth,  Fifth,  Sixth  and  Seventh  District  Courts  are  divested  of  all 
jurisdiction  over  such  cases,  except  for  the  purpose  of  entering  an 
order  of  transfer,  and  the  said  Eighth  District  Court  shall  be  and  is 
hereby  vested  with  power  to  hear  and  determine  suits  or  proceedings, 
so  to  be  transferred,  as  if  the  same  had  been  originally  brought  in  the 
said  Eighth  District  Court." 

The  relators  contend  that  these  provisions,  conferring  an  exclusive 
jurisdiction  to  issue  injunctions,  and  directing  a  transfer,  do  not  apply 
to  their  case,  because  the  injunction  therein  was  issued  before  the  law 
of  March  16, 1870,  was  passed ;  that  '*  the  question  is  not  what  court 
shall  issue  an  iivjunction;  that  has  already  been  done;  and  no  counter- 
injunction  could  lawfully  be  issued  by  any  court  in  this  State.  The 
question,"  they  say,  '4s,  what  court  shall  dissolve  the  injunction 
already  issued,  and  there  is  nothing  in  the  act  that  purports  to  take 
away  the  power  of  the  Seventh  District  Court  to  maintain,  control  ox 
quash  its  own  process  already  issued." 

We  find  it  impossible  to  assent  to  this  proposition.  The  intent  cuid 
object  of  the  law  are  to  confer  upon  the  court  which  it  creates  exclu- 
sive jurisdiction  of  a  class  of  cases  which  had  been  provocative  oi 
strange  and  unseemly  conflicts  among  some  of  the  district  courts  of 
this  parish.  Among  these  cases  the  injunction  suit  seems  to  have 
occupied  a  prominent  position  in  the  thought  of  the  lawgiver.  Not 
only  does  he  confer  on  the  new  court  exclusive  jurisdiction  to  issue 
izgunctions  (except  in  certain  instances,  of  which  third  oppositions 
and  suits  of  nullity  are  examples),  but  he  provides  in  the  fourth  sec- 
tion that  when  the  Eighth  District  Court  shall  issue  an  injunction  in  a 
suit  pending  before  one  of  the  other  district  courts,  that  suit  shall  be 
immediately  transferred.  It  is  then  provided  that  immediately  on  the 
passage  of  the  act,  all  suits  or  proceedings ^  tlie  jurisdiction  of  which  is 
thus  vested  in  the  new  court,  shall  bo  transferred,  and  the  other  courts 
divested  of  all  power  to  make  any  order  in  them,  except  an  order  oi 
transfer.  This  refers,  of  course,  to  suits  pending  at  the  time  the  law 
was  passed,  for  the  transfer  is  to  be  made  immediately  on  the  passage 
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•of  the  law ;  and  we  are  of  opinion  that  the  suit  of  the  relator  was 
included  among  them.  It  is  a  suit  in  which  the  plaintiff  judicially 
claims  an  injunction.  He  asks  for  a  preliminary  injnnction  and  obtains 
at,  but  this  process  is,  in  its  nature,  conservatory  and  temporary, 
merely.  He  asks  further  for  a  perpetual  injunction ;  that  is  to  be 
.granted  in  the  final  judgment,  if,  at  the  time  it  is  rendered,  the  judge 
lias  jurisdiction  to  grant  it ;  and  it  is  to  endure  for  all  time.  But 
between  the  time  the  Judge  of  the  Seventh  District  Court  granted  the 
•temporary  injunction  and  the  time  he  was  called  upon  to  adjudicate 
the  question  whether  ho  should  issue  a  perpetual  injunction,  his  power 
to  issue  an  injunction  of  any  kind  in  such  a  case  was  taken  away. 
His  jurisdiction,  'Hhe  power  of  him  who  has  the  right  of  judging," 
{C,  P.,  76),  was  gone;  and  the  relator  has  no  right  to  compel  him,  by 
mandamus,  to  proceed  with  a  cause  in  which  he  can  not,  for  want  of 
power,  give  the  judgment  which  is  asked  for  in  the  petition. 

The  relator  complains  of  a  loss  of  rights  in  this  matter.  ''  Practi- 
•cally/'  lie  says  *'  we  have  been  flanked  out  of  position,  and  lost  the 
benefit  of  our  suit  and  writ  by  the  counter  injunction  issued  from  the 
Eighth  District  Court.''  But  this  counter  injunction,  as  we  have  seen, 
was  not  issued  until  the  second  of  May,  some  six  weeks  after  the 
Telator  had  an  opportunity  to  transfer  its  cause.  If  it  did  not  choose 
U)  make  the  transfer,  it  can  hardly  complain  if  the  Judge  of  the  Eighth 
District  Court,  who  can  not  be  presumed  to  have  known  of  the  suit, 
should  entertain  a  petition  from  its  adversary. 

We  are  of  opinion  that  the  cause  should  be  transferred  to  the  Eighth 
District  Court ;  and,  it  is  therefore  ordered  that  the  application  of  the 
relator  be  dismissed,  with  costs. 


No.  2788.— J.  Christen  v,  R.  Ruhlman — C.  Lusse  v.  J.  Christen. 

The  right  of  a  creditor  of  an  indiyidoal  member  of  a  commercial  firm  to  the  partnerehid 
property  la  aabordinate  to  those  of  the  partnership  creditors. 

A  sole,  by  one  partner,  of  his  interest  in  the  partnership,  to  another  jMurtner,  in  payment  of 
his  indebtedness  to  the  firm,  before  the  institution  of  suit  by  an  individual  creditor 
against  the  partner  who  sells,  can  not  be  snccessfnlly  attacked  by  the  indiridual  creditor, 
because  it  does  not  impair  his  rights.  Therefore,  i^  as  in  this  case,  the  sale  of  one 
partner  to  the  <Hher  took  place  before  suit  was  brought  by  the  individual  creditor  of  the 
partner  who  sold,  the  partner  who  purchased  the  interest  can  suecessfolly  resist^  by 
li^unction,  the  sale  of  the  property  which  formerly  belonged  to  the  firm,  in  parent  of 
the  Judgment  against  the  partner  who  has  sold  his  interest. 

APPEAL  from  the  Seventh  District  Conrt  for  the  parish  of  Orleans. 
Collena,  J.    Auguatin  d  Michel  and  Samuel  Myers,  for  plaintiff  and 
4ippellant.    77.  Hoxoard  McCaleh,  for  defendant  and  appellee. 

Howell,  J.  Caspar  Lusse,  who  was  made  garnishee  in  the  first,  and 
is  plaintiff  in  injunction  in  the  second  of  these  two  consolidated  cases, 
lias  appealed  from  a  judgment  decreeing  the  notarial  act  of  sale  of  a 
grocery  establishment  and  partnership  interest  from  R.  Ruhlman  to 
4iim,  C.  Lusse,  on  the  twenty-seventh  of  March,  1869,  to  be  null,  and 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  NOVEMBER,  1870.  571 

J.  Christen  t.  B.  Rabfanaii— C.  Luaae  t.  J.  Chiisteii. 

ordering  the  said  parties  to  produce  "the  assets  and  property  in  ^Mcli 
tlie  interest  of  said  Rulilman  was  seized,"  (specifically  describing  it,) 
to  be  sold  under  Christen's  ezecntion  against  Ruhlman,  "in  order  that 
the  purchaser  of  said  interest,  at  sheriff's  sale,  may  be  pat  in  joint 
possession  thereof  with  said  Lusse,"  and,  in  default  thereof,  condemn* 
ing  Lusse  to  pay  the  judgment  of  Christen  against  Ruhlman,  and  also 
dissolving  the  injunction  obtained  by  Lusse,  with  four  hundred  dollars 
damages  against  him  and  his  surety,  J.  H.  Wilson,  who  has  also 
appealed. 

We  deem  it  unnecessary  to  express  an  opinion  upon  the  right  to  and 
regularity  of  the  attachment  proceedings,  as  they  seem  to  have  been 
virtually  waived  by  the  subsequent  seizure  under  the  execution,  and 
the  right  to  make  said  seizure  is  raised  in  the  injunction  suit. 

Lusse,  plaintiff  in  injuaction,  alleges  that  he  had  purchased  the 
interest  of  his  partner,  Ruhlman,  in  all  the  partnership  property  and 
business,  prior  to  the  attempted  seizure  by  Christen,  under  an  execu- 
tion for  an  individual  debt  against  Ruhlman,  while  Christen  contends 
that  the  Siiid  sale  was  simulated  and  fraudulent. 

The  evidence  satisfies  us  that  there  was  a  real  sale,  by  one  partner 
to  another,  of  his  interest  in  the  partnership ,  prior  to  the  institution 
of  the  suit  of  Christen  v,  Ruhlman,  which  put  an  end  to  the  partner- 
ship, and  all  the  acts  complained  of  by  Christen  might  probably  avail 
a  creditor  of  the  alleged  partnership,  but  not  an  individual  creditor  of 
the  partner  who  sold.  -  The  partnership,  in  this  instance,  was  largely 
indebted  to  Lusse,  who  furnished  all  the  capital,  and  was  losing  money. 
In  buying  out  his  partner,  one-half  of  this  indebtedness  of  the  part- 
nership to  him  was  taken  as  a  part  of  the  price,  and  the  balance  thereof 
was  paid  in  cash  to  the  vendor,  who  was  thereafter  employed  and  jpaid 
as  foreman  of  the  establishment. 

In  all  this  we  see  nothing  which  partners  are  prohibited  from  doing, 
at  least  nothing  of  which  an  individual  creditor  of  one  of  the  partners 
can  successfully  complain.  The  fact  that  the  old  advertisement  of  the 
firm  was  continued  in  a  newspaper  after  the  publication  of  its  dissolu- 
tion in  another,  might  make  the  retiring  partner  responsible  to  creditors 
dealing  with  the  firm,  but  could  not  increase  his  liability  to  his  indi- 
vidual creditors,  whose  rights  upon  the  partnership  property  are 
subordinate  to  those  of  the  partnership  creditors.  In  this  case,  Lusse 
was  a  large  creditor  of  the  partnership,  and  the  sale  to  him  by  his 
copartner  of  the  latter's  interest,  was  not,  in  contemplation  of  law, 
giving  him  an  ucgust  preference  over  an  individual  creditor  of  his  said 
copaitner.    The  partnership  is  distinct  from  the  individuals  forming  it. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  ii^unction  herein  be  perpetuated,  with  costs  in  both 
courts. 
Mr.  Chief  Justice  Ludeling  and  Mr.  Justice  Wyly  absent. 
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No.  2277.— E.  W.  BlakE;  Administrator,  v.  Bank  of  Louisiana  et  al. 

After  a  court  hat  been  once  Tested  -vrith  Jurisdiction  of  a  cause,  the  sale  of  tibe  claim  to  a 
third  party  does  not  operato  a  divestiture  of  Jurisdiction. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans. 
Theard,  J.  W.  B,  Koonis,  for  plaintiff  and  appellant,  MUe9 
Taylor  and  James  Brewer,  for  defendant  and  appellee. 
]  Howell,  J.  An  alias  writ  of  seizure  and  sale  having  issued  from 
the  Fourth  District  Court  of  New  Orleans,  in  the  name  of  the  Bank  oi 
Louisiana,  at  the  instance  of  its  assignees,  David  McLeod  and  the 
executors  of  F.  G.  Nichols,  against  Williams  &  Savage,  and  the  sheriff 
of  tlie  parish  of  Lafourche,  having  seized  the  property,  a  plantation 
in  said  parish,  subject  to  the  mortgage,  the  plaintiff,  as  administrator 
of  the  succession  of  Savage,  one  of  the  mortgagors,  enjoined  the  sale^ 
on  the  grounds  that  the  said  F.  G.  Nichols,  as  the  adminis- 
trator of  the  succession  of  one  A.  S.  Britton,  the  vendee  of 
the  interest  of  Williams,  the  other  mortgagor,  managed  said 
plantation,  and  received  the  proceeds  of  the  crops  for  several 
years,  without  accounting  therefor;  that  in  purchasing  the  claim 
from  the  bank,  he  used  the  funds  then  in  his  hands,  belonging 
and  dne  to  the  succession  of  Savage,  which  is  entitled  to  the  benefit  of 
said  purchase,  Nichols,  as  agent,  not  being  in  a  position  to  purchase 
the  claim  ior  himself;  that  the  purchase  was  one  of  a  litigious  right, 
and  the  debtors  can  be  discharged  by  restoring  the  sum  paid;  that  the 
bank  could  not  delegate  the  chartered  right  to  proceed  by  executory 
process  against  a  succession,  and,  finally,  in  the  form  of  an  exception 
to  the  answer  of  the  assignees  of  the  bank,  that  the  parish  court  of 
Lafourche  alone  has  jurisdiction  of  the  matters  in  controversy.  On 
the  point  raised  by  the  exception,  it  is  contended  that  the  right  to 
invoke  the  jurisdiction  of  the  Fourth  District  Court  of  New  Orleans 
was  conferred  by  tlie  charter  and  is  personal  to  the  bank,  and  there 
being  no  act  importing  a  confession  of  judgment,  the  transferreesmust 
proceed,  via  ordinariay  in  the  tribunal  of  the  domicile. 

In  reply  to  this,  it  is  sufficient  to  say  that  the  Fourth  District  Court 
of  New  Orleans  was  vested  with  jurisdiction  of  the  cause,  when  the 
bank  sold  the  claim  to  McLeod  &  Nichols,  and  thii^  jurisdiction  waa 
not  thereby  divested.  The  purchasers  merely  caused  an  alias  writ  to- 
issue  in  the  suit  pending,  which  they  had  the  right  to  do  by  the  express 
terms  of  the  act  of  sale.  The  case  of  Robb  v.  Potts,  2  An.  552,  was- 
one  in  which  the  rights  of  Municipality  No.  2,  against  a  property 
holder  for  contribution  in  the  opening  of  a  street,  were  involved,  and 
does  not  sustain  the  position  of  plaintiff,  that  the  right  to  an  executory 
process  upon  a  special  mortgage  does  not  pass  with  the  sale  of  the 
claim  secured  by  the  mortgage.  It  is  unnecessary  to  decide  whether 
the  bank,  in  this  case,  could  transfer  a  purely  chartered  privilege.  The 
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sale  by  the  bank  to  McLeod  &  Nichols  is  not  a  sale  of  a  litigious  rights 
within  articles  2622  and  2623,  C.  C. ;  and  the  record  does  not  sustain 
the  charge  that  Nichols  used  the  funds  of  the  sueceseion  of  Savage, 
in  making  the  purchase,  or  that  he  was  in  a  position  not  to  boy  for 
liimself. 

Judgment  afiinned. 

Mr.  Chief  Justice  Ludeling  and  Mr.  Justice  Wyly  absent. 


No.  2601.— Victor  Buron  v.  Albert  G.  Cage,  Sheriff,  etc. 

In  thii»  case  a  mle  is  taken  by  the  purchaser  of  property  at  public  sale  to  compel  the  sheriff 
to  make  a  titl(^.  The  sheriff  answered  that  the  purchaser  claimed  to  be  a  first  mortgage 
creditor  on  the  property  sold  to  a  large  amonnt,  and  offered  the  balance  after  deducting 
the  amount  of  liis  mortgage ;  tliat  tho  other  mortgage  creditor  had  filed  oppositions  con- 
testing the  rank  of  the  purchaser  to  the  first  mortgage ;  that  he  conld  not  pass  the  ac^u- 
dicatlon  because  he  could  not  determine  the  rank  of  niortgages.  Held— That  the  opposi- 
tions never  having  been  tried  in  the  lower  court  could  not  be  considered  on  appeal ;  that 
a  decision  on  the  rule  before  tho  oppositions  were  disposed  of  would  be  premature ;  that 
in  a  case  like  this  the  ends  of  justice  and  the  rules  of  correct  practice  require  that  the 
case  should  be  remanded  and  cumulated,  and  tried  with  the  oppositions. 

APPEAL  from  the  District  Court,  pariah  of  Terrebonne.  Train,  J. 
H.  D.  Burguieres  and  E,  W,  Blake,  for  plaintiff  and  appellee.  F,  8. 
Ooode,  for  Cage,  sheriff.     Taylor  Beattie,  for  interveners  and  appellants. 

Howe,  J.  Tiiis  proceeding  is  founded  on  a  rule  taken  by  the  plain- 
tiff upon  the  sheriff  of  Terrebonne,  who,  under  a  writ  of  fieri  faeias 
issued  on  behalf  of  plaintiff,  had  seized  and  sold  certain  real  estate 
l>elonging-to  Blanchard  and  Ranson,  the  judgment  debtors. 

Previous  to  the  sale,  L.  II.  Generes,  Adolphe  Perrin,  the  Crescent 
City  Bank,  and  Mrs.  Charles  Gayarre,  filed  their  respective  third 
oppositions  claiming  rights  upon  the  property  and  its  proceeds  superior 
to  those  of  the  seizing  creditor,  and  obtained  orders  in  the  usual  form 
directing  the  sheriff  to  hold  the  proceeds  of  the  sale  subject  to  the 
trial  and  decision  of  the  oppositions.  These  orders  were  served  on  the 
sheriff.  When  the  property  was  offered  for  sale,  the  plaintiff,  Buron, 
made  a  bid  of  $10,515,  and  the  property,  as  appears  by  the  return, 
"was  struck  off  to  him.  The  sheriff  then  called  on  the  purchaser  to  pay 
the  bid.  The  latter  refused  to  pay  the  full  amount,  but  paid  to  the 
aheriff  the  sum  of  six  hundred  and  eighty-seven  dollars,  being  the 
amount  by  which  the  plaintiff's  bid  exceeded  the  principal  and  inte- 
rest of  his  judgment.  The  sheriff,  as  he  further  states  in  his  return, 
'*  refused  to  make  the  a^udication,*'  and  returned  the  writ  after 
retaining  a  copy. 

The  plaintiff  thereupon  commenced  this  proceeding  to  compel  the 
sheriff  ^^  to  pass  a  sale  of  the  property  adjudged  to  him  according  to 
the  formalities  of  the  law,  and  to  give  the  purchaser  a  dear  and  unin- 
cumbered title  thereof." 
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The  sheriff  answered  setting  up  the  facts  above  stated  as  his  reaeona 
for  refasing  to  complete  the  title.  A  number  of  the  opponents  inter- 
vened and  joined  the  sheriff  in  resisting  the  demand  of  plaintiff. 

The  court  a  qua  gave  judgment  in  favor  of  the  plaintiff  and  the 
sheriff,  Gener^  and  Perrin  appealed. 

We  are  of  opinion  that  there  was  error  in  the  judgment.  The  third 
opponents,  under  the  provisions  of  articles  996,  401  and  402  of  the 
Code  of  Practice,  procured  the  orders  of  the  court  directing  the  sheriff 
to  retain  the  proceeds  of  the  sale.  The  notice  of  these  orders  was 
given  to  the  sheriff  before  the  sale,  and  he  could  not  comply  with 
them,  and  with  the  law,  unless  the  proceeds  were  paid  to  him  in  full 
by  the  purchaser.  The  plaintiff,  the  highest  bidder,  contends  that, 
inasmuch  as  the  mortgage  to  enforce  which  his  judgment  was  ren- 
dered, was  first  in  rank  on  the  property,  he  is  entitled  to  retain  its 
amount  in  his  hands.  It  would  seem  that  this  involves  a  petiUa 
princfjpiis.  The  question  whether  his  mortgage  is  first  or  not  is  the 
very  question  in  dispute,  raised  by  the  oppositions.  These  oppositions 
have  never  been  tried,  and  a  decision  of  the  case  now  before  us  would 
therefore  be  premature.  We  think  the  interests  of  justice  and  the 
rules  of  correct  practice  require  that  the  case  should  be  remanded  and 
that  this  proceeding  should  be  cumulated  with  the  oppositions,  that 
they  may  be  determined  together,  with  due  regard  to  the  rights  of  all 
parties. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  the  cause  remanded  to  be  proceeded*  with  according 
to  law,  and  that  the  appellee  nav  the  costs  ot  the  appeal. 


No.  787. — Succession  op  Pollock. 

A  motion,  in  the  nature  of  an  answer  to  a  motion  to  dismiss  an  appeal  for  want  of  proper 
parties,  which  asks  that  the  effect  of  the  appeal  be  restricted  to  the  i>artioa  who  have 
been  cited,  will  not  be  granted  by  the  Supreme  Court 

APPEAL  from  Second  District  Court  of  New  Orleans.  Thomas,  J. 
Samhola  &  Ducrosj  for  opponent  and  appellant.  A,  Boheri,  for 
appellee. 

HowEy  J.  The  appeal  in  this  case  was  taken,  in  1865,  from  a  judg- 
ment dismissing  the  opposition  of  Llambias  and  Dockter  to  the  account 
filed  by  the  administratrix.  The  appellants  failed  to  have  the  cred- 
itors who  are  interested  in  maintaining  the  judgment,  cited,  and  a 
motion  has  been  made  to  dismiss  the  appeal  for  want  of  proper  parties. 

In  opposing  this  motion,  the  appellants  have  filed  a  written  declara- 
tton,  accompanied  with  a  motion  in  which  they  ask  the  court  to  restrict 
the  effect  of  their  appeal,  so  as  to  render  judgment  against  the  admin- 
istratrix only  (she  having  been  cited  as  appellee),  and  oonfioing  ita 
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operation  to  the  balance  left  in  her  hands  alter  the  other  creditors  are 
paid.  In  this  way  they  seek  to  care  what  they  admit  to  be  otherwise 
a  fatal  defect. 

We  are  not  furnislied  witli  any  precedent  for  granting  such  a  motion,, 
and,  npon  consideration,  do  not  think  it  shoold  be  allowed. 

Appeal  dismissed. 


No.  1799. — ^Marf  Rilet,  wife  of  Frank  Quirk,  v.  Her  Husband. 

In  this  case  tho  wife  brought  suit  against  her  hnsband  for  a  sextaration  from  bod  and  board, 
and  for  her  shore  in  the  commnnity.  An  ii^onctlon  issued  against  the  hnsband,  restzain- 
Ing  him  from  disposing  of  or  otherwise  using  tho  community  property  ponding  the  suit. 
The  husband  gave  a  bond,  with  security,  conditioned  that  he  would  restore  tlio  commu- 
nity property  in  case  it  was  Anally  decided  that  the  wife  was  entitled  to  a  separation  from 
bed  and  board.  On  trial,  it  was  decided  that  the  wife  have  a  Judgment  of  separation 
from  bed  and  board,  and  that  the  husband  deliver  to  her,  within  ten  days,  her  share  of 
the  community  property,  in  deCaolt  of  which  the  husband  and  his  surety  on  the  bond 
were  oondemnedf  in  «oiulo,  to  pay  the  som  of  eight  thousand  dollars  Tho  defendant 
and  surety  took  separate  appealal  Held — That,  the  surety,  not  being  a  party  to  the  suit 
for  separation,  the  Judgment  rendered  against  him,  condemning  him  soUdarily  with  the 
husband  to  pay  the  amount  of  the  wife's  Judgment,  was  a  nullity  as  to  him.  It  waa 
frvther  held  that  the  judgment  against  the  husband,  being  fully  sustained  by  the 
evidence  in  the  record,  must  be  affirmed  against  him,  with  a  reservation  of  all  the  right» 
of  the  wife  to  recourse  against  the  surety  on  the  bond. 

APPEAL  from  the  Fifth  District  Court  of  Now  Orleans.  Leaumont,  J. 
WMtaher  &  Bice,  for  plaintiff  and  appellee.  E,  W.  Huntington, 
for  defendant  and  appellant.  J,  L,  Tissot,  for  Augnste  Contarie,  snretyt 
appellant. 

Taliaferro,  'J.  This  is  a  suit  of  a  wife  against  her  husband  for 
separation  from  bed  and  board,  grounded  upon  the  alleged  cruel  treat- 
ment constantly  inflicted  upon  her  by  the  defendant,  and  which  she 
avers  is  insupportable,  and  renders  it  impossible  for  her  to  continue  to 
live  with  him.  She  therefore  prays  judgment,  decreeing  a  separation 
from  bed  and  board ;  for  the  amount  that  may  be  found  due  her  out  of 
the  acquets  and  gains  that  have  arisen  during  the  existence  of  the 
community  between  them ;  for  an  injunction  restraining  him  from  dis- 
posing of  any  part  of  the  community  property  during  the  pendency  of 
the  suit,  and  also  for  the  sum  of  one  hundred  dollars  per  month  during 
the  same  period,  for  her  maintenance  and  support. 

The  court  rendered  an  order  granting  the  injunction  prayed  for,  and 
also  assigning  the  house  of  the  plaintiff's  mother  for  lier  domicile 
daring  the  progress  of  the  cause,  and  awarded  one  hundred  dollars 
per  month  for  her  maintenance. 

The  defendant  released  the  injunction,  by  entering  into  bond,  with 
satisfactory  security,  in  the  sum  of  ten  thousand  dollars,  conditioned 
tbat  he  would  deliver  the  property  in  the  same  state  in  which  it  was  at 
the  time  the  injunction  was  issued,  if  a  definitive  judgment  should  be 
rendered  against  him  in  the  suit. 
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The  testimoDy  introdaced  on  the  part  of  the  plaintiff  most  fally 
sustains  her  allegations  of  ill  treatment.  Witnesses,  whose  testimony 
is  not  impeached  or  questioned,  show  the  defendant  to  be  a  man  of 
low,  brutal  disposition,  passionate,  vindictivei  obscene  in  his  language, 
insulting  liis  wife  without  provocation,  whipping  her,  threatening  to 
kill  her,  boasting  of  his  reputation  of  having  killed  one  wife  already. 
One  of  the  witnesses,  a  female  who  lived  in  the  house,  stated  that  '*  at 
these  whippings,  he  kicked  and  struck  Mrs.  Quirk  several  times ; "  od 
one  occasion  he  struck  her  in  the  face  with  his  fist,  and  swelled  her 
face^  that  he  turned  witness  and  Mrs.  Quirk  out  of  the  house  several 
times,  using  force  when  he  did  it;  that,  during  the  mouth  of  April, 
1866,  both  the  witness  and  Mrs.  Quirk  suffered  for  want  of  sufficient 
food;  on  one  occasion,  that  the  delendant  took  the  dinner  that  wa« 
cooking  on  the  furnace  and  threw  it  in  the  slop  bucket;  that  he  nevci 
ate  at  home. 

On  the  eighth  of  November,  1867,  judgment  of  separation  from  bed 
and  boai'd  was  rendered,  and  on  the  twenty- seventh  of  March  followiDg 
a  judgment  was  rendered,  decreeing  that  the  defendant  deliver  to  tlie 
plaintiff  her  undivided  half  interest  in  certain  property  specified  iu 
the  judgment,  within  ten  days  from  the  signature  of  the  same,  and,  iu 
default  thereof,  that  plaintiff  recover  from  Frank  Quirk  and  Augustc 
Couturie,  surety  on  his  injunction  bond,  in  aolido^  the  sum  of  eight 
thousand  dollars,  with  legal  interest  from  judicial  demand  until  paid, 
with  the  privilege  allowed  by  law  to  married  women,  and  costs  ol 
suit  From  this  judgment  Couturie,  the  surety  on  the  injunction  bond, 
has  appealed. 

The  appellant  complains  of  the  judgment,  for  the  following  reasons: 
First,  because,  from  the  evidence  in  the  record,  it  is  impossible  to 
ascertain  what  effects  composed  the  community  at  the  dissolution  of 
the  marriage;  second,  the  partition  was  not  preceded  by  an  inventory; 
third,  the  plaintiff  was  not  entitled  to  a  judgment  for  a  specific  sum, 
but  for  the  amount  found  due  on  a  settlement  of  the  community : 
fourth,  the  court  should  have  ordered  the  mode  of  effecting  the  parti- 
tion of  the  community ;  fifth,  the  property  was  not  susceptible  ot 
division  in  kind,  and  a  sale  was  necessary ;  sixth,  the  community  was 
not  charged  with  the  debts  of  the  defendant,  nor  was  his  separate 
property  deducted  from  the  common  effects. 

The  defendant  took  no  appeal  from  the  judgment  decreeing  a  sepa- 
ration from  bed  and  board. 

The  surety,  not  having  been  a  party  to  the  last  judgment,  decreeing 
an  assignment  to  the  plaintiff  of  one-half  the  community  property,  or, 
in  default  thereof,  the  payment  of  eight  thousand  dollars,  for  which 
the  principal  and  surety  were  held  bound  solidarily,  the  judgment  is 
null,  as  to  him. 
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It  is  tberefore  ordered  that  the  jadgment  of  the  lower  court,  as  to 
the  appellant,  be  annulled;  avoided  and  reversed.  It  is  further  decreed 
by  this  judgment  that  all  the  rights  of  the  plaintiff  under  the  bond  to 
recover  against  the  surety,  are  specially  reserved  to  her.  It  is  further 
ordered  that  the  plaintiff  aud  apoellee  pav  the  costs  of  this  appeal. 


On  Applicatiok  for  Rehbabino. 

Taliaferro,  J.  In  this  case,  our  attention  being  called  to  an  omis- 
sion of  the  court  to  pass  upon  the  appeal  taken  by  the  defendant. 
Quirk,  from  the  judgment  rendered  in  the  lower  court  against  him  and 
his  surety,  Auguste  Couturie,  on  the  first  of  April,  1868,  we  now  order, 
adjudge  and  decree  that  said  judgment,  so  far  as  relates  to  Frank 
Quirk;  the  defendant,  be  affirmed,  with  costs. 


No.  1835.--DAVH)  Akin  v.  P.  A.  Giraud. 

A  creditor  of  an  insolvent  can  not  urge  the  pendency  of  the  insolvent  proceodings  as  a 
Bospension  of  prescription,  and,  at  the  same  time,  ignore  the  provisions  of  the  insolvent 
laws  as  to  the  form  of  proceeding  against  his  ceding  debtor. 

A  Judicial  admission  made  in  an  insolvent  proceeding  whereby  the  claim  of  the  creditor  is 
allowed,  is  prescribed  by  ton  years. 

APPEAL  from  the  Third  District  Court  of  New  Orleans.  Emerson,  J. 
Thomas  Bunion,  for  plaintiff  and  appellant.  Buchanan  i&  Oil- 
more,  for  defendant  and  appellee. 

Howell,  J.  The  plaintiff  alleges  that  prior  to  1841  Champomier  &. 
Giraud,  commercial  partners,  made  a  cession  of  their  property  to  their 
creditors;  that  he  was  placed  on  their  bilan  as  a  creditor  for  two 
sums,  evidenced  by  notes  of  Giraud  indorsed  by  the  firm  and  secured 
by  mortgage  on  certain  property  which  was  sold,  and  the  proceeds 
tliereof  allowed  and  paid  him  as  a  credit  on  his  claim  upon  a  tableau  of 
distribution,  which  was  homologated  on  the  twenty- eighth  January, 
1841;  that  said  notes  are  lost,  but  are  merged  in  the  said  judgment  of 
homologation ;  he  is  a  jadgment  creditor  of  defendant  for  said  claim ; 
that  the  defendant  has  come  to  better  fortune  and  is  possessor  of  a 
large  estate ;  that  in  the  beginning  of  the  late  rebellion  defendant 
promised  to  pay  said  claim,  if  successful  in  certain  cotton  operations 
then  pending,  in  which  he  was  successful;  that  defendant  now  resides 
in  France,  but  has  property  here,  and  he  prays  for  a  writ  of  attach- 
ment and  for  judgment  for  said  two  sums,  with  interest,  less  the 
credit  allowed  on  the  twenty-eighth  January,  1841. 

The  answer  is  a  general  denial  and  the  prescriptions  of  five,  ten  and 
twenty  years.  Judgment  was  rendered  sustaining  the  plea  of  prescrip- 
tion, and  plaintiff  appealed. 

No  exception  was  made  to  the  ric^ht,  form  or  uncertainty  of  action. 
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If  plaintiff  bases  his  action  on  the  notes,  it  is  prescribed  by  the 
lapse  of  five  years.  If  upon  the  jndicial  acknowledgment  of  the 
debt  in  the  insolvent  proceedings,  the  claim  is  prescribed  by  ten  years. 
If  he  be  a  judgment  creditor  of  the  defendant,  there  is  no  basis  for 
another  suit,  as  this  is  not  a  suit  to  revive  a  judgment,  whicli  was 
besides  long  since  prescribed,  if  it  ever  existed. 

The  plaintiff  can  not  urge  the  pendency  of  the  insolvent  proceed- 
ings as  a  suspension  of  prescription,  and,  at  the  same  time,  ignore  tlie 
provisions  of  the  insolvent  laws  as  to  the  form  of  proceed ic^  against 
his  ceding  debtor.    See  C.  C.  2173;  8  R.  20.'>  j  10  An.  255. 

It  is  l^ue  the  State  insolvent  laws  are  superseded  by  the  bankrupt 
law  of  1867;  but  we  are  referred  to  no  provision  of  law,  and  we  know 
of  none,  by  which  the  plaintiff  is  in  consequence  remitted  to  his 
ordinaiy  remedy  on  the  balance  of  a  claim  embraced  in  the  insolvent 
proceedings.  To  grant  him  such  a  remedy  would  be  inconsistent  with 
the  laws  of  insolvency  and  prescription. 

Asset  out  in  the  pleadings,  plaintiff's  demand  is  prescribed,  and 
hence  the  parol  proof  of  a  new  promise  to  pay,  was  properly  excluded. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2976.~The  State  of  Louisiana,  ex  rel.  A.  &  X.  Bernard,  «. 
The  Clerk  of  the  Sixth  District  Court  of  New  Orleans. 

Clerks  of  district  oonrts  are  not  permitted  to  demand  the  fees  from  the  defendant  for 
making  a  transcript  of  appeal  in  a  case  where  Judgment  has  boon  given  in  lavor  of 
the  plaintiff  and  the  defendant  appeals. 

Tlie  act  of  1870,  page  161,  -which  regulates  the  fees  of  clerks  lor  making  transcripts  of 
appeals  and  authorizes  them,  npon  complying  with  certain  fonnalitiee,  to  issue  execntion 
against  •the  principal  and  secarity  for  costs,  hss  reference  only  to  the  party  flling  the 
snit,  and  applies  to  all  costo  to  which  clerks  ot  district  coorts  are  entitled. 

APPLICATION  for  a  Writ  of  Mandamus.  Samhola  &  DueroSy  for 
relators.     William  Woelper,  Clerk,  respondent. 

Taliaferro,  J.  Th^  petition  of  the  relators  sets  forth  that  a  judg- 
ment haying  been  rendered  against  them  as  defendants  in  a  suit 
instituted  in  the  Sixtli  District  Court  of  New  Orleans  by  E.  T.  Parker, 
they  applied  for  and  obtained  from  that  court  an  order  granting  them 
a  suspensive  appeal  and  filed  a  sufficient  bond  in  conformity  with  law  ; 
that  the  transcript  of  appeal  was  made  out  in  due  time  and  has  been 
for  some  time  ready,  but  that  the  clerk  of  the  court  refuses  to  deliver 
the  same  to  them  unless  the  costs  for  making  out  the  transcript  be  first 
paid  by  the  relators,  who  are  thus  deprived  of  their  right  to  prosecute 
the  appeal  taken  by  them 

In  answer  to  the  rule  served  uron  the  defendant  to  show  cause,  h» 
proceeds  at  some  length  to  state  the  practice  of  the  clerks  of  all  the 


Digitized  by  VjOOQIC 


NEW  ORLEANS,  NOVEMBER,  1870.  579 

State,  ex  reL  A.  &  X  Bernard,  v.  Clerk  of  Sixth  District  Court 

courts  of  New  Orleans  to  look  to  parties  who  order  copies  for  any  pur- 
pose for  the  costs  of  such  copies,  and  to  detail  the  reasons  upon  which 
that  practice  is  founded.  We  are  referred  to  no  law  which  authorizes 
clerks  of  district  courts  to  claim  the  costs  of  transcripts  of  appeal  in 
advance  from  defendants  who  appeal  from  judgments  rendered  against 
them.  We  have  not  to  consider  the  propriety  or  impropriety  of  the 
custom  which  the  defendant  refers  to,  but  rather  to  be  governed  by 
what  seems  to  be  the  meaning  and  purport  of  the  enactments  of  the 
Legislature  on  the  subject  of  clerk^s  fees.  The  act  passed  at  the 
regular  session  of  1870,  found  at  page  161^  entitled  ''An  Act  to  regulate 
the  costs  of  clerks,  sheriffs,  recorders  and  notaries  public  throughout 
the  State  of  Louisiana/^  etc.,  prescribes  the  fees  of  district  clerks  for 
making  transcripts  of  appeal,  and  authorizes  them,  upon  complying 
with  certain  formalities,  to  issue  execution  against  the  principal  and 
security  for  costs.  This  obviously  has  reference  to  the  party  filing  the 
suit  and  applies  to  any  and  all  costs  to  which  the  clerks  of  district 
courts  are  entitled.  We  find  no  sufficient  reason  to  depart  from  the 
ruling  in  the  case  of  the  State,  ex  rel.  A.  Kearny,  v.  The  Clerk  of  the 
Seventh  District  Court  of  New  Orleans,  decided  in  May  last. 

It  is  therefore  ordered  that  the  rule  be  made  absolute,  the  defendant 
paying  costs. 

Mr.  Chief  Justice  Ludellng  and  Mr.  Justice  Wyly  absent. 


No.  1970.-^ ACOB  Hawkins  v.  B.  Wiel  and  J.  Madison  Wells. 

The  bniden  of  showing  a  failure  of  consideration  of  a  promissory  note  fidls  on  the  party  who 
aUegee  it,  and  if  the  maker  sots  up  this  defense  against  the  holder  in  a  suit  to  enforce  it, 
the  £ftSlare  to  make  good  his  defense,  by  evidence,  on  trial  In  the  lower  coort,  ia  sniBoient 
to  authorise  the  appellate  court  to  give  damages  against  him  for  a  frivolous  appeaL 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans.     Cooley,  J. 
Hawkins  6s  Fish,  for  plaintiff  and  appellee.     Cotton  d  Levy,  for 
defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  sues  Wiel  as  maker,  and  Wells,  as 
indorser,  of  a  promissory  note  for  two  thousand  dollars,  made  payable 
to  Wells  cinety  days  after  date,  being  dated  twenty-sixth  of  Decem- 
ber,  1866,  and  stipulating  interest  at  eight  per  cent,  per  annum  from 
date.    On  the  petition  is  indorsed  the  following  : 

*'  I  waive  citation  and  service  ot  petition  in  this  case — waive  domi- 
cile and  notice  of  protest." 

(Signed)  "J.  Madison  Wells." 

The  defendant  Wiel  alone  answered.  He  denies  that  the  plaintiff  is 
the  bona  fide  holder  in  his  own  right  of  the  note  sued  on,  which  being 
non-negotiable,  he  sets  up  an  equitable  defense  against,  averring  a 
failttre  of  consideration. 
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Judgment  was  rendered  in  favor  of  the  plaintiff  for  tlie  amount  sued 
on  as  to  Wiel,  and  against  liim  as  to  Wells,  the  case  in  regard  to  the 
latter  being  dismissed  as  of  nonsuit. 

The  appeal  is  taken  on  the  part  of  Wiel. 

We  see  no  error  in  the  judgment. 

The  instrument  sued  upon  expresses  upon  its  face  that  it  was  given 
for  borrowed  money. 

On  the  part  of  the  defendant,  Wiel,  there  is  an  entire  failare  to 
•establish  the  allegations  contained  in  his  answer. 

The  plaintiff  prays  this  court  to  award  him  damages  for  a  frivolous 
appeal,  and  we  think  the  case  warrants  us  in  granting  them. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed.  It  is  farther  ordered  that  the  defend- 
ant, Wiel,  pay  the  plaintiff  the  further  sum  of  one  hundred  and  fifty 
dollars  as  damages  for  a  frivolous  appeal 

Mr.  Chief  Justice  Ludeling  and  Mr.  Justice  Wyly  absent. 


No.  2139. — JiLSOK  P.  Harrison  v,  Esther  B.  Meyer,  Testamentary 

Executrix,  etc. 

An  action  for  rent  Is  prescribed  by  three  years.    C.  C.  3503. 

A  snit  that  has  been  commenced  and  afterwards  voluntarily  disconttnned  by  the  plaintiff 

does  not  interrupt  the  current  of  prescription.    C.  C.  3485. 
A.  military  order  which  permitted  the  bringing  of  suits  for  rent,  but  suspended  the  progress 

thereof,  can  not  be  invoked  by  the  lessor  to  defeat  tne  plea  of  iirescription. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.  Duvig- 
neaudf  J.  D,  C.  Lahatt  and  J".  0,  Harrison,  for  plaintiff  and 
appellant.    Boselius  <&  Philips^  for  defendant  and  appellee. 

Howe,  J.  This  action  was  brought  for  rent,  the  last  installment  of 
which  is  alleged  to  have  fallen  due  August  8,  1865.  Citation  was 
served  December  7,  1863,  and  the  plea  of  prescription  oi  three  years 
filed  by  the  defendant  was  therefore  correctly  maintained  by  the 
district  judge.     C.  C.  3303. 

The  property  in  question  was  seized  by  the  government  of  the 
United  States  during  the  late  rebellion,  and  the  tenant.  Miller,  of 
whom  the  defendant  is  executrix,  was  made  to  pay  rent  to  the  United 
States.  An  action  similar  to  the  present  was  commenced  in  Novem- 
ber, 1865,  to  compel  Miller  to  pay  over  again  to  plaintiff,  but  was  dis- 
continued by  plaintiff.  The  discontinuance  was  voluntary  and  the 
suit  therefore  did  not  have  the  effect  to  interrupt  the  current  of  pre- 
scription.   C.  C.  3485. 

The  plaintiff  contends  that  he  was  compelled  to  diseontinae  by 
military  orders,  and  invokes  a  modification  of  the  rule  eonira  Hon 
valentem,  etc.    The  first  of  the  orders  in  question  was  issued  in  1864, 
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and  merely  suspended  the  progress  of  suits  of  a  similar  character  then 
pending.  The  second^  issued  in  September,  1865,  was  also  general 
in  its  scope,  and  contained  nothing  which  could  be  held  to  have  com- 
pelled the  plaintiff  to  discontinue.  It  does  not  appear  to  have  pre- 
vented him  from  beginning  his  action  two  months  after,  in  November, 
1665,  and  we  find  nothing  in  it  which  could  compel  the  abandonment 
of  the  same. 
Judgment  affirmed. 

Mr.  Chief  Justice  Ludeling  and  Mr.  Justice  Wyly  absent. 


No.  2901 . — The  State  of  Louisiana,   ex  rel.  Southern  Bank,  v.  i  22  68i| 
The  Judge  of  the  Eighth  District  Court,  Parish  of  Orleans.      1 JS  .^Iffl 

Thq  Chief  Justice  of  the  Supreme  Courts  or  the  senior  Justice  thereof,  may,  in  vacation,  on 
application  for  a  writ  of  mandamus  against  a  court  of  inferior  Jurisdiction,  grant  a  rule 
nisi  against  such  Judge,  ordering  him  to  show  cause  on  a  day  fixed  at  the  next  regular 
term  of  the  court,  why  the  writ  should  not  isssue. 

A  rule  nisi  or  order  of  the  Supreme  Court,  directing  a  court  of  inferior  jurisdiction  to  show 
cause  on  a  day  fixed,  why  a  writ  of  mandamus  should  not  issue  compelling  him  to  grant 
an  appeal  in  the  case,  is  not  a  judgment  of  the  court  Therefore,  such  order  may  be 
granted  in  chambers  and  signed  by  the  Chief  Justice  or  the  senior  Justice  thereof. 

The  Supreme  Court  has  appellat«Jurisdiction  only,  and  the  right  of  appeal  is  secured  to  every 
litigant  by  the  constitution.  It  therefore  becomes  the  duty  of  the  Supreme  Court  to 
rotect  litigants  against  all  encroachments  upon  this  right  by  inferior  jurisdictions. 

APPLICATION  for  Writs  of  Mandamus  and  Prohibition.  Hay8  d; 
Neto,  for  Emerson,  Judge  of  the  Third  District  Court,  presiding  in 
the  Eighth  District  Court.  John  H.  lUley  and  Thomas  Gilmore^  for 
relators* 

Ludeling,  C.  J.  In  August  last,  after  the  Supreme  Court  had 
adjourned,  an  application  in  the  above  entitled  cause^  addressed  to  the 
Supremo  Court  of  the  State  of  Louisiana,  was  made  to  the  Chief  Jus- 
tice for  writs  of  mandamus  and  prohibition  against  the  judge  of  the 
Eighth  District  Court  of  the  parish  of  Orleans  (C.  M.  Emerson,  judge 
of  the  Third,  thei^  presiding  in  the  Eighth),  to  compel  him  to  grant  an 
appeal  in  the  case  of  The  State  of  Louisiana  ez  rel.  Jacob  Strauss  v. 
Southern  Bank,  and  to  prohibit  him  from  executing  the  judgment  ren- 
dered, until  the  final  disposition  of  the  application  for  an  appeal. 
The  application  having  been  made  in  vacation,  the  Chief  Justice 
granted  the  provisional  orders  and  fixed  a  day  for  the  trial  thereof,  at 
the  next  regular  term  of  the  Supreme  Court. 

On  the  day  fixed,  the  judge  failed  to  show  cause ;  but  Jacob  Strauss 
appeared  by  counsel,  and  for  answer  said :  ^^  The  writs  herein  have 
not  been  issued  by  this  honorable  court,  but  by  one  member  thereof 
in  vacation ;  and  that  the  same  is  not  authorized  by  law." 

In  substance,  the  argument  of  the  counsel  for  Strauss  is,  that  these 
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writs  can  only  be  issued  by  a  court  or  tribunal,  because  in  the  Tarious 
articles  of  tbe  Code  treating  on  this  subject,  the  power  is  not  conferred 
upon  the  judge  or  judges,  but  upon  the  court  or  tribunal  of  competent 
jurisdiction,  and  he  refers  to  articles  829,  837,  839,  845,  847,  848  and 
184,  Code  of  Practice.  And  he  asks,  What  constitutes  the  Supreme 
Court  ?  Article  73  of  the  constitution  is  not  ambiguous ;  a  minority 
of  the  parties  constitute  the  court,  and  no  judgment  can  be  rendered 
except  three  of  the  Justices  concur.  But  it  is  equally  clear  that  no 
judgment  can  be  rendered  by  the  court  except  in  open  court ;  whereas, 
the  practice  has  always  been  to  issue  these  orders  nisi,  in  chambers, 
the  Chief  Justice  or  senior  Justice  present  signing  them.  It  is  because 
they  are  not  judgments,  but  orders  in  the  nature  of  citations  or  sum- 
monses, that  the  practice  has  grown  up.  If  the  position  of  the 
defendant  be  correct,  these  orders  should  only  be  granted  in  open 
court. 

But  an  examination  of  the  law  will  show  that  the  practice  of  issuing 
these  orders  in  chambers,  under  the  signature  of  the  Chief  Justice,  is 
not  in  violation  of  law.  Article  829  of  the  Code  of  Practice,  relied  on 
by  the  defendant,  declares  that  a  mandamus  '*  est  un  ordre  rendu  au 
nom  de  VEtat  par  un  juge  de  jurisdiction  compitenUy^^  etc.,  "is  an  order 
granted  in  the  name  of  the  State  by  a  judge  of  competent  iurisdic- 
tion."    The  French  text  should  control. 

"  It  is  a  matter  of  notoriety  in  the  profession,  and  has  been  fre- 
quently recognized  by  this  court,  that  the  Code  of  Practice  was 
originally  written  in  French,  and  that  the  English  translation  was  very 
negligently  executed,  the  consequence  of  which  has  been  many  gross 
faults  of  translation  and  perversions  of  the  meaning  of  the  legislator, 
in  the  English  text.''  9  An.  12,  Mills  t;.  Jones.  Article  831,  Code  of 
Practice,  declares  this  order  may  be  issued  at  the  discretion  of  the 
judge.    This  article  is  correctly  translated. 

Article  830,  Code  of  Practice,  declares  the  object  of  tbe  writ  of  man- 
damus to  be '^  to  prevent  a  denial  of  justice,"  etc.,  and  directs  that 
the  judges  of  "  the  district  and  parish  courts  shall  have  the  right  to 
try  a  mandamus  in  chambers  during  the  reeess  of  said  court.^  Other 
judges  may  issue  the  orders,  but  not  try  them,  in  chambers. 

The  right  to  appeal  is  granted  by  the  constitution,  and  it  is  the  duty 
of  this  court  to  protect  litigants  against  all  encroachments  upon  this 
right  by  inferior  courts.  The  Supreme  Court,  as  well  as  other  courts, 
possesses  the  powers  which  are  necessary  for  the  exercise  of  the  juris- 
diction given  to  it  by  law,  in  all  the  cases  not  expressly  provided  for 
by  the  Code.    C.  P.  877. 

When,  in  the  progress  of  a  suit,  a  necessity  arises  for  the  application 
of  these  writs,  and  the  Supreme  Court  is  not  in  session,  ex  necessitate 
rej,  the  Chief  Justice  or  the  senior  Justice  present  should  grant  the  pro* 
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Yisional  order.    Any  other  interpretation  of  the  law  would  do  yiolenoe 
to  the  dear  intention  of  the  lawmaker  and  to  jastice. 

It  is  therefore  ordered  that  the  mandamus  be  made  peremptory,  and 
that  the  prohibition  be  made  perpetual. 


/Howell,  J.,  concurring,  I  had  entertained  the  opinion,  formed  after 
an  examination  of  the  articles  of  the  Code  of  Practice  on  this  subject, 
that  the  order  for  a  provisional  mandamus  must  issue  from  a  court, 
and  that,  as  one  of  the  judges  of  this  court  is  not  the  court,  he  was 
without  adequate  authority  to  issue  the  order  in  the  absence  of  the 
other  judges,  or  enough  to  constitute  a  quorum.  And  I  had  grave 
doubts,  whether,  under  existing  legislation,  the  court  could  act,  even 
for  this  purpose,  in  vacation  -,  but  as  cases  of  pressing  necessity  do 
arise,  and  I  do  not  see  that  any  serious  inconvenience  can  result  from 
the  practice  recognized  in  the  present  ruling,  I  yield  my  views  to  the 
more  mature  opinion  of  my  brethren. 

It  is  very  properly  inferred  that,  if  a  court  has  the  power  to  issue  a 
writ  of  mandamus,  it  is  vested  with  the  power  to  take  all  necessary 
incipient  and  preliminaiy  steps  to  accomplish  that  end,  at  any  time, 
if  not  contrary  to  express  law,  which  it  may  deem  requisite ;  and  it 
may  well  be  inferred  that,  as  one  of  the  judges  in  granting  the  pre- 
liminary order,  acts  in  the  name  of  the  court,  it  may  be  considered 
the  act  of  the  court,  until  the  court  formally  sets  it  aside.  For  this 
Teason,  and  without  expressing  an  opinion  upon  the  question,  as  to 
whether  or  not  the  French  text  musk  prevail,  I  concur. 


No.  2830.— F.  C.  Mahan  v.  Sundry  Defendants. 

The  act  number  ihirty-flve,  approved  sixteenth  of  March,  1870,  which  appropriates  two 
thousand  doUars  for  the  payment  of  costs  in  suits,  where  the  State  is  a  party,  and  loses 
the  case,  does  not  apply  to  the  payment  of  costs  in  suits  brought  by  tax  eolleotors  to 
enforce  payment  of  taxes  against  delinquents.  Therefore,  the  Auditor  of  Pnhlio 
Accounts  is  not  authorized,  nor  can  he  be  compelled,  by  mandamus,  to  warrant  against 
this  appropriation.  In  favor  of  a  clerk  of  a  district  court  for  his  costs  that  have  acorued 
in  suits  brought  by  tax  collectors,  to  enforce  the  payment  of  taxes  due  the  State. 

APPEAL    from   the    Fourth    District    Court,   parish    of   Orleans. 
TMard,  J.    Breaux  &  Fenner,  for  plaintiff  and  appellee.    Hornor 
&  Benedicty  for  defendants  and  appellants, 

Howell,  J.  The  State  of  Louisiana  has  appealed  from  a  judgment 
ordering  the  Auditor  to  issue  a  warrant  in  favor  of  the  clerk  of  the 
Fourth  District  Court  for  the  parish  of  Orleans,  on  the  State  Treasurer, 
for  $861  78,  costs  in  certain  suits,  "payable  out  of  the  two  thousand 
dollars  appropriated  by  the  General  Assembly  to  pay  costs  in  suits, 
where  the  State  loses  the  case,  per  act  number  thirty-five,  approved. 
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sixteenth  March,  1870/'  which  reads :  ''  Appropriation  to  pay  costs  in 
suits,  where  the  State  loses  the  case,  two  thousand  doUars  ($2000),  or 
so  much  thereof  as  may  be  necessary.*' 

The  &cts  are  as  follows :  The  State  tax  collector  of  the  First  Dis- 
trict, city  of  New  Orleans,  filed  various  petitions  in  the  Fourth  District 
Court,  asking  for  the  appointment  of  a  curator  ad  hoe  to  represent  the 
parties  severally  named  in  the  petitions  as  owners  of  property,  in  any 
proceedings  which  he  may  institute  or  acts  done  in  the  enforcement  of 
the  collection  of  the  one  per  cent,  tax  assessed  upon  such  property. 
This  appointment  was  made  and  notice  thereof  given,  after  which  the 
clerk  took  a  rule  on  the  collector.  Auditor  and  Attorney  General,  to 
tax  his  costs  in  the  said  proceedings,  and  have  a  warrant  issued  for 
the  same,  which  rule  was  amended  in  amount  and  made  absolute. 

It  is  contended  in  behalf  of  the  State  that  the  court  a  qua  erred  iu 
directing  a  warrant  to  issue  upon  said  fund,  because  the  costs  claimed 
were  not  embraced  in  said  appropriation,  the  State  not  having  lost  the 
cases  in  which  they  accrued.  That  this  appropriation  was  not  intended 
to  cover  costs  in  such  proceedings  seems  to  us  manifest.  These  were 
proceedings  instituted  by  only  one  of  the  many  tax  collectors  in  the 
State,  and  the  amount  ($1355)  claimed  by  this  clerk  alone,  would 
absorb  more  than  half,  and  the  sum  allowed  is  nearly  half  of  the  whole 
appropriation.  It  is  presumable  the  Legislature  would  have  fixed  an 
amount  more  nearly  proportioned  to  the  costs  which  must  necessarily 
be  incurred  in  tax  suits.  But  more  than  this,  these  can  not,  iu  the 
sense  of  the  act  quoted,  be  considered  cases  lost  by  the  State.  They 
seem  to  be  yet  pending,  and  the  law  authorizing  the  collection  of  court 
costs  every  six  months  can  not  be  enforced  against  the  State,  because 
the  State  can  not  be  sued.  The  State  is,  doubtless,  responsible  for  all 
costs  legally  incurred  in  its  behalf,  but  the  mode  of  paying  them  is  to 
be  provided  by  the  Legislature.  The  appropriation  in  question  is  not, 
in  our  opinion,  the  provision  made  for  the  payment  of  the  costs  claimed 
in  this  proceeding.  If  the  statute  authorising  the  suits  or  proceedings 
in  which  they  accrued  does  not  provide  for  their  payment,  or  some 
other  special  statute,  the  clerk  took  the  risk  of  the  Legislature's  pro- 
viding for  them  when  applied  to.  The  Auditor  can  warrant  upon 
funds  only  as  authorized  by  law. 

It  is  therefore  ordered  that  so  much  of  the  judgment  appealed  from 
as  directs  the  State  Auditor  to  issue  a  warrant  in  fistvor  of  the  clerk  of 
the  Fourth  District  Court,  for  the  parish  of  Orleans,  for  $861  78,  pay- 
able out  of  the  appropriation  of  $2000,  made  by  act  number  thirty-five, 
approved  sixteenth  of  March,  1870,  be  reversed  and  annulled,  with 
costs  of  appeal. 

Mr.  Chief  Justice  Ludeling  and  Mr.  Justice  Wyly  absent. 
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No.  2898. — Tub  State  of  Louisiana,  ex  rel.  Widow  J.  B.  Anseline, 
V,  The  Clerk  of  the  Second  District  Court,  parish  of  Orleans. 

Whore  an  appeal  bond  has  been  given  according  to  law,  the  clerk  of  the  district  court  con 
not  exact  payment  of  his  costs  in  money,  or  additional  security  i^rom  the  appellant,  as  a 
condition  precedent  to  the  delivery  of  the  transcript. 

In  case  the  retom  day  for  filing  the  transcript  in  the  Supreme  Court  has  passed,  through  the 
fftult  of  the  clerk  of  the  district  court,  in  refusing  to  deliver  it,  until  his  costs  were  paid, 
after  the  bond  had  been  given,  the  time  for  filing  the  transcript  wUl  be  extended,  and  the 
9lerk  wiH  be  compelled,  by  mandamus,  to  deliver  the  record,  and  pay  the  costa  of  the 
writ. 

APPLICATION  for  Writ  of  fltandamns.  M.  O.  Tracy,  Clerk,  respond- 
ent.   A,  X.  Ti880i,  of  counsel.     G,  8ehm4dt,  for  relator. 

LuDELiNG,  C.  J.  The  appeal  bond  having  been  given  according  to 
law,  the  derk  should  have  delivered  the  transcript  to  the  appellant. 
He  had  no  right  to  exact  pajnoient  of  the  cost,  or  additional  security 
from  the  appellant,  as  a  condition  precedent  to  the  delivery  of  the 
transcript  of  appeal. 

As  it  was  owing  to  the  fault  of  the  clerk  that  the  transcript  of  appeal 
was  not  filed,  in  due  time,  in  the  Supreme  Court,  it  is  ordered  that  the 
return  day  be  extended  to  the  second  of  January,  1871 ;  that  the  man- 
damus be  made  peremptory,  and  that  the  defendant  pay  costs  of  thia 
proceeding. 


Vo.  2149.--J.  H.  Lamothe,  Administrator,  v,  Alex.  Haussb. 

A  purchaser  of  property  at  puhHo  sale  wlU  be  held  responsible  for  his  bid,  unless  he  show 
iluit  the  vendor  has  been  guilty  of  anch  deception  or  tvwad  as  would  mislead  a  prudent 
purchaser. 

In  this  case  the  property  sold  was  advertised  in  the  official  journal.  In  the  English  language, 
as  required  by  law.  It  was  also  adTortised  in  the  Flranch  language,  in  which  an  errone- 
ous description  of  the  property  waa  given.  Both  notices  were  read  at  the  sale  by  the 
auctioneer,  without  objection  being  made  at  the  time  as  to  the  discrepancy.  The  defend- 
ant in  this  suit  bid  off  the  property,  and  afterwards  reftised  to  comply  with  his  bid  by 
paying  the  amount.  The  property  was  re-oifered,  and  filled  to  bring  the  amount  of  the 
first  bid  at  the  second  offering.  Held—That  the  bidder  at  the  first  sale  must  be  con- 
demned to  pay  the  difference. 

APPEAL  from  the   Seventh    District   Court,    parish   of   Orleans. 
CollenSy  J.      CJiarvet  &  Duplantier,  for  plaintiff  and    appellee. 
Eymauy  Wallace  &  Handlin,  for  defendant  and  appellant. 

Howell,  J.  This  suit  is  brought  to  recover  the  difference  between 
the  first  and  second  adjudications  of  a  house  and  lot  which  were  sold 
the  second  time  at  the  risk  of  defendant,  whoso  defense  is  that  there 
was  error  in  the  notice,  induced  by  the  fraudulent  misrepresentation 
of  the  plaintiff,  by  which  he  was  led  to  believe  that  there  was  a  pass- 
age on  each  side  of  the  house,  leading  to  the  back  yard,  wh^,  in  fact, 
there  was  but  one.  This  misrepresentation  consists  in  the  advertise- 
ment in  French,  published  in  the  Bee^  at  the  instance  of  plaintiff> 
74 
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'which  described  the  property  as  having  a  double  passage  {^^  double 
passage,'*^)  This  proves  to  have  been  a  mistranslation  of  the  English 
and  official  advertisement,  in  Tvhich  the  original  words  are  ''  doublt 
pavement,''^  and  was  made  by  some  one  in  the  office  of  the  J5ee,  and  the 
mistake  was  not  discovered  by  the  plaintiff  until  his  attention  was 
called  to  it,  when  Informed  that  defendant  refused  to  comply  with  the 
terms  of  sale.  The  advertisement  in  English,  in  the  JUpublioanf  the 
•official  paper,  and  that  in  French,  in  the  Bce^  were  both  read  by  the 
auctioneer,  and  the  discrepancy  in  this  particular  seems  to  have 
attracted  the  attention  of  no  one  present  After  the  adjudication,  the 
•defendant  went  with  a  carpenter  and  examined  the  premises,  to  see 
what  repairs  were  needed,  and  at  that  time  made  no  reference  to  two 
passages,  and  no  objection  to  the  sale  or  property.  It  was  apparent 
to  the  slightest  observation  that  the  property  had  but  one  passage. 
The  defendant  is  a  Belgian ;  .has  resided  in  New  Orleans  since  1853; 
was  cook  at  the  City  Hotel  for  six  or  seven  years  prior  to  the  trial  of 
this  suit  in  December,  1868 ;  he  speaks  the  English  language,  and  at 
the  examination  as  a  witness  answered  questions  propounded' in  that 
language.  Under  these  circumstances,  we  think  the  judge  a  quo  did  not 
err  in  holding  defendant  responsible  for  his  bid.  The  law  required  the 
4idvertisement  to  be  in  English  only,  and  to  be  in  the  official  journal. 
This  must  be  held  to  control,  unless  the  vendor  should  be  guilty  of 
such  deception  or  fraud  as  would  mislead  a  prudent  bidder.  The  evi- 
dence in  this  case  does  not  establish  any  such  conduct  on  the  part  of 
plaintiff.  The  defendant  heard  both  advertisements  read,  and  he 
riiould  have  inquired  as  to  the  discrepancy,  if  really  calculated  to  mis- 
lead him,  and  he  considered  the  fact  of  a  double  passage  important. 

Judgment  affirmed. 

Mr.  Chief  Justice  Ludoling  and  Mr.  Justice  Wyly  absent. 


No.  1971. — E.  Thompson  v,  W.  Cullinane. 

The  pnrohaaor  of  penonal  property,  aach  aa  a  mole,  at  a  pablio  aale,  made  nnder  the  r^gul*. 
tiona  prescribed  for  the  sale  of  eatrayed  animal  a,  gets  a  good  title  thereto,  eren  though  it 
may  be  shown  that  the  animal  was  originally  stolen.    C.  C.  3474. 

APPEAL  from  Seventh  District  Court,  parish  of  Orleans.     Oollengj  J. 
J,  McEee,  for  plaintiff  and  appellant.    Eomor  d  Benedict,  for 
•defendant  and  appellant. 

Howell,  J.  In  February,  1868,  the  plaintiff  sequestered,  in  the 
possession  of  the  defendant,  a  mule,  which,  he  alleges,  was  stolen  from 
him  in  December,  1866.  The  defendant  set  up  title  by  purchase,  in 
good  faith,  in  February,  1867,  from  one  T.  McMahon,  called  in  war- 
ranty, who  bought  said  mule  and  a  dray  from  one  P.  Condon,  who  had 
purchased  them  a$  eeiraye  on  fourteenth  January,  1867,  at  public 
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auctioD,  at  a  sale  by  the  Street  Commissioner  of  New  Orleans,  under 
police  laws,  after  dne  advertisement.  The  district  judge  was  satisfied 
that  the  miQe  was  stolen  from  plaintiff,  and  under  articles  2427  and 
3472,  CO.,  gave  him  a  judgment  for  the  mule  or  its  yalue,  $250,  and 
the  sum  of '$318  for  the  use  or  hire  thereof  to  the  institution  of  this 
suit,  and  a  judgment  in  favor  of  defendant  for  $225,  against  McMahon, 
as  warrantor.  Defendant  appealed,  and  before  us  he  invokes  article 
3474,  as  relieving  him  from  liability.  It  reads  as  follows :  "  This 
reclamation  on  the  part  of  the  owner,  even  by  reimbursing  the  price, 
is  not  allowed  against  a  person  who  has  purchased  stray  animals  which 
have  been  sold  in  conformity  with  the  regulations  of  police,  or  other 
movable  objects  lost  or  abandoned  which  are  sold  by  authority  of 
law,  although  he  has  not  possessed  them  during  the  time  required  for 
the  prescription  of  movables." 

The  evidence  shows  that  the  mule  in  question,  with  a  dray  and  har- 
ness, was  advertised  during  ten  days  and  sold  by  the  Street  Commis- 
sioner, as  an  estray,  in  accordance  with  the  police  regulations  on  that 
subject,  except  that  the  advertisement  was  not  made  immediately 
after  the  expiration  of  three  days  from  the  date  of  impounding,  as 
prescribed  by  said  regulations ;  but  this  delay  can  not  be  said  to  be 
prejudicial  to  the  owner,  as  it  prolonged  the  time  for  search  and 
recovery  before  his  title  would  bo  divested.  Whether  the  mule  was 
Btolen  or  not  from  the  plaintiff,  it  is  unnecessary  to  decide  in  this  con- 
troversy, as  it  is  shown  that  defendant's  title  was  not  derived  through 
the  alleged  theft,  but  through  the  acts  of  public  officers  in  the  mode 
prescribed  by  law }  and  the  article  of  the  Code  above  quoted  denies 
to  the  original  owner  the  right  of  reclamation,  even  upon  refunding 
the  price,  and  confirms  the  title  of  the  purchaser  to  animals  regularly 
sold  as  estray 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant,  with  costs  in  both 
courts. 

Beheariug  refused. 


No.  2817. — The  State  of  Louisiana  v.  Alexander  Graviotte. 

Insanity,  when  pleaded  in  defense  of  a  criminal  act,  sach  as  homicide,  must  be  dearly  shown 
to  have  existed  at  the  time  of  the  commission  of  the  act.  Therefore,  evidence  of  a  wit- 
ness, to  show  sach  a  state  of  mental  excitement  in  the  accused,  prodaced  by  the  insnlting 
language  and  threats  used  towards  him  by  the  deceased,  his  wife's  paramour,  at  the  time 
of  the  killing,  is  not  admissible  to  show  insanity. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.    Ahell^  J. 
Simeon  Belden^  Attorney  General,  for  the  State.    A,  A,  Atochaf  for 
defendant  and  appellant. 

Taliaferbo,  J.    The  defendant,  being  indicted  for  murder,  was  found 
^;uilty  of  manslaughter,  and  sentenced  to  hard  labor  in  the  peniten- 
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tiary  for  the  term  of  two  years  and  six  months.  He  has  appealed  from 
the  judgment. 

The  plea  set  up  in  his  behalf  on  the  trial  -was  that  of  insanity.  A 
bill  of  exceptions  to  the  ruling  of  the  court  excluding  evidence  offered 
to  sustain  the  plea  of  insanity,  embraces  the  grounds  npoA  -which  the 
plea  was  taken.  The  defendant  offered  to  prove,  by  a  witness  intro- 
duced on  the  part  of  the  defense,  that  on  the  night  previous  to  the 
commission  of  the  homicide,  the  witness  and  the  accused  saw  improper 
conduct  between  the  wife  of  the  latter  and  a  man  who  was  with  her  in 
the  house  of  the  accused.  The  character  of  this  alleged  misconduct 
was  sought  to  bo  elicited  by  a  question  put  to  the  witness.  The  evidence 
was  offered  to  show  such  a  state  of  mental  excitement  in  the  defendant, 
produced  by  what  he  liad  witnessed,  and  the  insulting  language  used 
towards  him  by  his  wife^s  paramour,  as  might  become  a  predisposing 
cause  of  insanity.  The  evidence  was  objected  to  on  the  part  of  the 
State,  and  rejected  by  the  court  as  irrelevant  and  inadmissible  to  prove 
insanity.  We  think  the  ruling  correct.  Insanity,  when  pleaded  in 
defense  of  a  criminal  act,  must  be  clearly  shown  to  have  existed  at 
the  time  of  the  commission  of  the  act.  Vague  coiyectnres  as  to  a 
probable  existence  of  mental  aberration  from  supposed  predisposing 
causes  are  quite  too  sublimated  to  possess  weight  in  the  inquiry  as  to 
the  sanity  or  insanity  of  an  accused  party.  The  counsel  of  the  defend- 
ant further  asked  the  court  to  charge  the  jury  as  follows : 

First — Thero  is  no  presumption  of  malice  in  this  case,  if  any  proof 
ot  alleviation  or  excuse  arise  out  of  the  evidence. 

Second — The  existence  of  malice  is  Aot  presumable  in  this  case,  if, 
on  any  theory  consistent  with  the  evidence,  the  homicide  was  excusable. 

Tliird— If y  on  the  whole  evidence  presented,  there  is  any  hypothesis 
consistent  with  the  conclusion  that  the  homicide  was  excusable,  the 
accused  can  not  be  convicted. 

The  fourth  and  fifth  points  are  mere  reiterations  of  the  grounds  upon 
which  the  testimony  was  offered  to  show  insanity,  and  which  was 
rejected  by  the  court. 

To  these  requirements,  in  their  order,  the  judge  charged  the  jury: 

1.  That  if  there  was  afleviation  or  excuse,  there  could  be  no 
murder;  the  offense  would,  at  most,  be  only  manslaughter. 

2.  The  court  declined  to  give  the  charge  required  under  this 
head,  because  it  could  only  do  so  by  referring  to  the  evidence,  which  it 
has  no  right  to  do. 

3.  The  jury  was  charged  expressly,  that,  if  the  homicide  were 
excusable,  they  must  acquit. 

We  find  no  error  in  the  charges  given  to  the  juiy.  The  defendant 
has  failed  to  present  a  case  requiring  this  court  to  grant  him  relief. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed. 
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No.  2892. — State  op  Louisiana,  ex  rcl.  Ann  R.  Pakks,  v.  Judge  of 
Seventh  Judicial  District. 

'  WheTO  a  Judgment  of  nnlUty  has  been  rendered  at  the  suit  of  the  creditor  against  the  hus- 
band and  wife,  avoiding  the  Judgment  of  the  wife  against  the  husband,  and  canceling 
the  sale  of  real  estate  by  the  husband  to  the  wife  in  payment  thereof,  the  Judge  a  quo 
must  fix  the  amount  of  the  bond  for  a  suspensive  appeal,  C.  P.  5T7.  And  in  case  of  refusal, 
a  mandamus  will  issue,  on  application  of  the  rehitor,  compelling  him  to  fix  the  amount  of 
bond  and  grant  a  suspensive  appeaL 

bi  fixing  the  amount  of  the  bond  for  a  suspensive  appeal,  where  the  title  to  real  estate  is 
involved,  and  no  judgment  for  money  has  been  given,  the  Judge  a  quo  must  take  into 
consideration  the  estimated  value  of  the  revenue  to  be  derived  ftom  the  use  of  the  prop- 
erty, and  such  farther  amount  as  he  may  determine,  as  surety  for  ii^ury  or  deterioration 
which  the  estate  may  Buffer  while  in  possession  of  the  appcUant,  and  fix  the  bond  in  an 
amount  exceeding  by  one-half  such  estimate. 

APPLICATION  for  Writ  of  Mandamus.  Waddell  db  BarUn,  for 
relator.  O.  Ma-rid:  MiXlcVy  Judge  of  Seventh  Judicial  District, 
respondent. 

Howell,  J.  The  relator  asks  for  a  peremptory  mandamus  directing 
the  Judge  of  the  Seventh  Judicial  District  for  the  parish  of  Avoyelles, 
to  fkiL  the  amount  of  the  bond  necessary  for  a  suspensive  appeal  granted 
her  from  a  judgment  in  the  case  of  Keller  v.  Parks  and  Wife,  alleging 
that  a  bond  for  costs,  or  for  the  revenues  and  probable  deterioration 
of  the  real  estate  involved,  is  sufficient.  The  judge  answers  that  he 
granted  the  alternative  order  for  a  devolutive  appeal  upon  a  bond  for 
one  hundred  dollars,  or  a  suspensive  appeal  upon  a  bond  according  to 
law,  which,  taking  the  alleged  value  of  the*  property,  would  require  a 
bond  for  $22,500  ^  that  there  his  jurisdiction  ceased ;  that  this  is  not  a 
case  in  which  a  standard  is  not  fixed  by  law,  and  he  is  without  dis- 
cretion to  fix  the  amount  of  the  bond,  and  that  the  relator  did  not 
tender  a  bond  in  any  amount  to  cover  the  revenues  and  deteriorations. 

The  material  facts  are,  that  the  plaintiff,  Keller,  having  a  judgment 
with  mortgage  against  M.  Vernon,  the  husband  of  the  relator,  obtained 
a  ludgment  against  both,  annulling  a  judgment  in  favor  of  the  wife 
against  the  husband,  and  a  notarial  act  of  sale  of  a  tract  of  land  by 
the  husband  to  the  wife  in  satisfaction  of  said  judgment,  recognizing 
the  mortgage  of  plaintiff,  Keller,  on  said  land,  and  ordering  it  to  be 
seized  and  sold  to  satisfy  Keller's  judgment.  In  his  petition  for  nullity 
Keller  alleged  that  the  land  is  worth  $15,000, 

The  reasons  assigned  by  Jthe  judge  are  insufficient.  There  is  no 
judgment  against  the  relator  for  a  sum  of  money,  but  one  that  avoids 
her  title  to  property,  and  subjects  it  to  an  execution  in  favor  of  another. 
The  possession  and  title  to  the  property  are  in  question,  in  which  case 
article  577  C.  P.  applies.  The  ground  that  a  bond  was  not  tendered  in 
accordance  with  said  article,  can  not  avail,  as  the  judge  considered 
himself  without  jurisdiction  to  change  his  order  after  granting  it,  or 
to  ^n  the  amount.  The  offer,  by  his  own  showing,  would  have  been  a 
vain  one.  He  was  mistaken  as  to  the  fact  of  Jurisdiction,  wMch  is  not 
divested  until,  in  this  case,  at  least,  the  bond  was  filed. 
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It  is  tbjerefore  ordered  that  the  mandamus  herein  be  made  i)eremp- 
lory,  and  the  Judge  of  the  Seventh  Judicial  District  be  ordered  to  fix 
the  bond  for  a  suspensive  appeal  allowed  herein,  in  an  amount  exceed- 
ing  by  one-half  the  estimated  value  of  the  revenue  to  be  derived* 
pending  the  suit,  from  the  real  estate  involved  herein,  and  such  further 
amount  as  he  may  determine  as  surety  for  any  injury  or  deteiioratiou 
wliich  may  be  caused  to  the  said  estate  by  the  appellant  while  in  pos- 
session. 

Mr.  Chief  Justice  Ludeling  and  Mr.  Justice  Wyly  absent. 


No.  1969. — CoE,  Shenehan  &  Dewitt  v.  Bocha,  Becker  &  Co. — C.  S* 
Samuel,  Garnishee. 

A  Judgment  againat  a  gamlahee,  rendered  on  a  role  to  ahow  canae  why  he  should  not  be  oon- 
demned,  on  his  anawers  filed,  to  pay  the  amount  of  plaintiff's  demand,  ia  erroneous,  if 
the  answers  do  not  admit  an  indebtedneaa,  and  the  mle  oontaina  no  averment  under 
which  proof  could  be  introduced,  and  no  proof  was  introduced  trayersing  the  anawert. 
In  anch  a  case  the  Judgment  against  the  garnishee  wiU  be  reversed  on  appeal. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.  FeU 
lowea,  J.  Hemes  i&  Grants  for  plaintiffs  and  appellees.  Baee, 
Foster  dc  JB.  T.  Merrick,  for  garnishee,  appellant. 

Wtlt,  J.  The  plaintiffs,  on  their  judgment  and  fieri  facias  against 
the  defendants,  instituted  garnishment  process  against  C.  S.  Samuel, 
and  required  him  to  answer  certain  interrogatories. 

Subsequent  to  his  answers  thereto,  the  plaintiffs  filed  the  foUowing^ 
rule :  ''  On  motion  of  William  Grant,  attorney  for  plaintiffs  in  this 
case,  and  upon  suggesting  that  C.  S.  Samuel,  garnishee  in  said  case,  is 
liable  as  such  on  his  answer  filed  therein,  it  is  ordered  that  said 
Samuel  do  show  cause  on  Tuesday,  the  fifteenth  day  of  January,  1867, 
at  11  o'clock,  A.  M.,  why  he  should  not  be  held  liable,  as  garnishee, 
upon  his  answers  filed,  and  be  ordered  to  pay  the  full  amount  of  plain- 
tiffs' judgment  in  accordance  with  the  law  in  such  cases  made  and 
provided." 

From  a  judgment  for  the  ftill  amount  claimed  against  him  in  this 
rule,  the  garnishee,  Samuel,  has  appealed. 

It  is  unnecessary  to  notice  the  irregularities  in  this  proceeding  sug- 
gested by  the  counsel  for  the  appellant,  as  an  examination  of  the 
record  satisfies  us  that  on  the  merits  the  judgment  against  the  garnishee 
was  erroneous. 

The  answers  do  not  admit  an  indebtedness  to  the  defendants,  and 
there  is  no  averment  in  the  rule  under  which  proof  could  be  intro- 
duced, and  no  proof  was  introduced  traversing  the  answers.  It  was 
not  averred  or  shown  that  the  garnishee  had  answered  untruly,  ox 
that  his  answers  were  evasive.    Indeed,  there  was  no  evidence  Intro- 
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daced  on  the  trial  of  the  rule,  as  the  record  shows:  *' After  hearing 
pleadings  and  argument  of  counsel  of  both  parties,  the  court  took  the 
same  under  consideration."  And  in  his  decree,  the  judge  declares  r 
**  The  law  being  considered,  and  for  the  reasons  orally  assigned  im 
open  court,  it  is  ordered,"  etc. 

The  judgment  was  erroneous. 

It  is  therefore  ordered  that  it  be  avoided  and  annulled,  and  that 
there  be  judgment  in  favor  of  C.  S.  Samuel^  garnishee,  and  that  the 
plaintiffs  pay  costs  of  both  courts. 


No.  2000.— -C.  C.  Sampson  v.  M.  Gillis  and  Samuel  G.  Ferquson*. 

If  more  than  five  yean  are  allowed  to  eUpse  from  the  date  of  maturity  of  drafto,  to  the  aer- 
Tice  of  citation,  and  no  intermption  is  shown,  the  plea  of  prescription  will  be  malih- 
tained. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooleyy  J. 
B.  EgaHj  for  plaintiff  and  appellant.    Olarkj  Bayne  i&  Eemhawj  for 
defendants  and  appellees. 

I  LuDELiNG,  C.  J.  This  suit  is  upon  draft<<,  due  the  twentieth  of  May,. 
1862.  Citations  were  served  on  the  twenty-fourth  of  June,  1868. 
More  than  five  years  having  elapsed  after  the  maturity  of  the  drafts, 
before  citation,  the  plea  of  prescription  must  be  sustained.  Smith  v^ 
Stewart,  21  An. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
afiQrmed,  with  costs  of  appeal. 


No.  2893. — State  of  Louisiana,  ex  rel.  Roman,  etc.,  v.  Judge  Si:  |  49  i589| 

District  Court,  Parish  of  Orleans. 

If  a  suspensive  appeal  has  been  granted  by  the  Judge  of  the  district  court  and  the  bond  ha» 
been  given  and  filed  in  the  record,  the  district  Judge  is  not  competent  to  dismiss  the 
appeal  -without  first  asoertiuning  by  evidence  whether  the  surety  on  the  bond  is  good  and 
solvent  The  failure  of  the  appellant  to  qualify  his  surety  is  not  sufficient  to  authorize 
the  disteict  Judge  to  dLsmiss  the  appeal  and  order  execution  to  issue. 

An  appeal  being  a  constitutional  right  given  to  every  litigant,  the  Supreme  Court  will,  on 
application  for  a  prohibition  against  the  inferior  Jurisdiction,  examine  the  evidence 
offered  touching  the  solvency  of  the  surety  on  the  appeal  bond,  and  review  the  Judgment 
of  the  court  a  qua  dismissing  the  appeal  because  the  surety  is  not  good  and  solvent. 

APPLICATION  for  a  Writ  of  Prohibition,  Julian  Michel  and  Albe}'t 
VoorhieSf  for  relator.  W,  H.  Coolejj,  Judge,  respondent. 
Wyly,  J.  In  the  case  of  U.  Marinoui  t;.  The  Pelican  Insurance 
Company,  pending  on  appeal,  a  rule  was  taken  by  the  plaintiff  therein 
against  the  defendant  in  the  Sixth  District  Court,  parish  of  Orleans,  to 
cause  a  different  and  solvent  surety  to  be  substituted  on  the  appeal 
bond  for  B.  L.  Millaudon,  who,  it  was  suggested,  had  become  insolvent 
since  said  appeal  was  granted. 
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Therenpon  the  defendaiit  io  said  salt  filed  a  new  suspensive  appeal 
bond  with  S.  N.  Moody  as  surety,  and  asked  for  time  to  justify  his 
solvency,  making  affidavit  that  he  was  a  material  witness  to  establish 
that  fact ;  that  he  was  temporarily  absent  from  the  city,  and  that  he 
would  not  return  before  the  end  of  the  week  or  Monday  following  the 
day  fixed  for  the  trial  of  the  rule ;  that  he  had  summoned  him  aud 
used  due  diligence;  that  he  had  not  caused  the  said  absence,  and  the 
affidavit  was  not  made  for  delay. 

The  motion  for  continuance  was  overruled,  the  appeal  was  dismissed 
and  execution  was  ordered  to  be  issued. 

The  defendant  then  sought  and  obtained  from  this  court  a  writ  of 
prohibition  against  the  judge  of  the  Sixth  District  Court  and  the 
plaintiff  in  said  suit.  And  this  forms  the  subiect  of  the  present 
inquiry. 

In  answer  to  the  writ  of  prohibition  the  district  judge  says,  when 
the  new  bond  was  offered  an  application  for  time  to  prove  the  solvency 
of  the  surety  was  made,  and  for  that  purpose  he  granted  a  continuaDce 
from  the  nineteenth  to  the  twenty-fifth  of  May,  1870;  that  the 
application  for  further  time  was  based  on  reasons  which  would  doubt- 
less have  been  urged  again  had  the  '^  fiirther  time  "  been  allowed ;  and 
that  he  considered  it  the  duty  of  the  defendant,  the  moment  the  new 
security  was  offered,  to  prove  his  solvency. 

We  find  in  the  transcript  of  the  proceedings  that  no  evidence  was 
taken  either  to  establish  the  insufficiency  of  the  old  surety  or  of  the 
new.  And  in  his  decree  dismissing  the  appeal  and  ordering  execution 
to  i-^sue,  the  judge  states :  '*  After  hearing  argument  of  counsel,  the 
court,  for  oral  reasons  assigned,  considering*  the  law  to  be  in  favor  of 
the  plaintiff  in  tlie  rule,  it  is  ordered,"  etc.        •         «         •        »       • 

The  question  is,  has  it  been  shown  that  the  appellant  has  failed  to 
give  good  and  solvent  security  on  his  appeal  bond  as  required  by  law  1 

Until  the  insufficiency  of  the  surety  on  the  appeal  bond  was 
established  by  competent  evidence,  the  Sixth  District  Court  was  with- 
out jurisdiction  to  sot  aside  the  appeal  and  issue  execution  on  the 
judgment.  If  the  surety  became  insolvent  after  the  appeal  had  been 
consummated,  it  was  incumbent  on  the  appellant  to  give  another, 
which  seems  to  have  been  done  by  him  promptly.  It  has  not  been 
shown  that  the  surety  substituted  for  the  one  alleged  to  be  insolvent 
is  not  good,  sufficient— indeed  no  evidence  on  this  point  seems  to  have 
been  introduced.  Without  ascertaining  the  insufficiency  of  this  surety 
the  judge  should  not  have  ordered  execution  to  issue. 

In  the  State,  ex  rel.  Johnson,  v.  The  Judge  of  the  Fifth  District 
Court  of  the  parish  of  Orleans,  21  An.  113,  we  had  occasion  to  remark 
that  the  right  to  appeal  is  a  constitutional  right  and  its  exercise  is 
regulated  by  law;  that  the  right  to  determine  primarily  whether  the 
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appellant  has  complied  with  the  requirements  of  law  is  vested  in  the 
district  judge,  but  his  decision  is  subject  to  the  revision  of  this  court. 
It  is,  therefore,  ordered  that  the  writ  of  prohibition  herein  be  made 
perpetual,  and  that  the  plaintiff  in  the  suit  of  U*  Marinoui  v.  The 
Pelican  Mutual  Insurance  Company  pay  costs  of  this  proceeding. 


No.  2429.— Mrs.  Hbleka  Breuning  v.  Succession  op  Jacob  WEiasL 

et  al. 

The  pariah  oonrt  is  \rithoat  Jmiidietion  ratione  maUruB  to  amiiil  a  judgment  of  the  diatrict 
court,  if  the  amoant  of  auch  jadgmeat  ia  above  five  haudred  dollaxa. 

APPEAL  from  the  Parish  Court,  parish  of  Jefferson.  Brewdngj 
Parish  Judge.  B.  King  Cutler j  for  plaintiff  and  appellant  W.  O. 
Benegre  and  TT.  8coU,  for  defendant  and  appellee. 

Wylt,  J.  The  plaintiff  brought  suit  in  the  Second  Judicial  District 
Court,  parish  of  Jefferson,  claiming  certain  movable  and  immovable 
property  inventoried  as  the  property  of  the  succession  of  Jacob 
Weigel,  and  that  court  gave  judgment  adverse  to  her. 

Subsequently  she  instituted  this  suit  in  the  parish  court,  to  annul 
said  judgment  of  the  district  court  on  the  various  grounds  stated  in 
her  petition.  The  court  refused  to  annul  the  judgment,  and  she  has 
appealed. 

An  examination  of  the  record  satisfies  us  that  the  parish  court  was 
without  jurisdiction  ratione  materioe,  th^  matter  in  dispute  in  the  judg- 
ment sought  to  be  annulled  f&v  exceeding  five  hundred  dollars. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  set  aside 
nnd  au nulled,  and  that  the  suit  be  dismissed  at  the  cost  of  plaintiff,  in 
both  courts. 


Xo.  1969.— Webster  &  McEenna  v.  John  Mahonet. 

Ali  trade  aud  traffic  in  articlea  of  merchandise,  botureen  persons  occupying  opposite  sides  of 

the  military  lines  daring  the  late  war,  waa  expressly  prohibited  by  acts  of  Congress. 

Section  five,  act  of  thirteenth  Joly,  1861.    Therefore  all  debts  contracted  and  obligations 

•  given,  on  acconnt  of  any  such  trade,  are  null,  and  no  action  lies  to  enforce  them.     19  An. 

328.    ao  An.  S41. 

APPEAL  from  Seventh  District  Court,  parish  of  Orleans.     GollcnSy  J. 
Henry  C.  Miller ^  for  plaintiffs  and  appellants.      Thomae  8.  McCay, 
for  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  plaintiffs,  aomiciliated  in  the  city  of  New 
Orleans,  sold  to  Mahoney  &  Davidson,  in  1863,  groceries,  etc.,  to  the 
amount  of  $869  31 ;  and  alleging  that  Mahoney  &  Davidson  were 
commercial  partners,  they  sued  Mahoney^  now  a  resident  of  New 
Orleans,  for  the  debt.  ^ 
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TVebeter  &  McKenna  t.  Mahoney. 

Mahoney  alleged  that  Calvin  Davids^  and  himself  were  reBiding 
within  the  district  or  territory  proclaimed  by  the  President  of  the 
United  States  to  be  in  rebellion  to  the  laws  of  the  United  States,  at 
the  time  when  Calvin  Davidson  bought  the  goods  from  the  plaintiff,  in 
violation  of  the  law  interdicting  commercial  intercourse  between  the 
inhabitants  of  the  said  district,  and  those  of  territory  loyal  to  the 
United  States;  that  the  plaintiffs  knew  that  Davidson  &  Mahoney - 
were  residing  within  the  Confederate  lines,  and  that  they  knew  that 
the  articles  sold  were  intended  to  be  carried  thither. 

The  evidence  proves  that  Mahoney  &  Davidson  were  ''blockade 
runners,"  residing  at  Biloxi ;  that  the  plaintiffs  knew  the  facts,  and 
that  they  assisted  in  carrying  the  illicit  traffic  into  effect. 

Under  these  circumstances,  they  can  not  recover,  because  the  con- 
tract was  contrary  to  the  prohibitory  law  of  Congress.  Acts  1861, 
thirteenth  July,  section  five ;  2  Black.  635 ;  19  An.  328 ;    20  An.  241. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs  of  appeal. 


No.  2151.— William  L.  Wynn  v.  A.  D.  Kbllt  &  Co. 

The  Louisiana  State  Bank  was  the  creditor  of  J.  C.  Fatriclc,  and  toolc  aa  secnrity  therefor  hl« 
notes,  payable  to  and  indorsed  by  A.  D.  Kelly  &  Co.  The  bank  held  these  notes  until 
after  their  matority,  and  sold  them,  and  placed  the  proceeds  to  the  extinguishment  of 
their  debt  against  J.  C.  Patrick.  About  this  time  the  bank  was  forced  into  liquidation 
by  military  order,  and,  by  a  provision  of  their  charter,  they  were  obliged  to  receive  their 
own  notes,  (whioh  were  then  at  a  heavy  discount).  In  payment  of  debts  due  them.  The 
purchaser  of  the  Patrick  notes,  in  pledge,  and  sold  by  the  bank,  paid  for  them  in  the 
notes  of  the  bank.  The  indorsers  on  the  notes,  who  now  admit  their  liability,  seek  to 
discharge  them  by  paying  In  the  notes  of  the  bank.  That  being  the  cmrency  or  paper 
in  which  the  holder  paid  the  bank  for  the  notes  who  held  them  in  pledge.  Held— That 
it  was  no  defense  for  the  maker  or  indorser  of  a  promissory  note,  in  the  hands  of  the 
present  owner,  that  he  might  at  one  time,  while  the  bank  was  the  owner,  have  disoharged 
it  in  the  notes  of  the  bank ;  that  the  holder  of  negotiable  paper,  transferred  after  matu- 
rity, is  only  liable  to  be  mot  with  the  equities  existing  between  the  original  parties. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley,  J. 
O.  Belcher,  for  plaintiff  and  appellant.  Clark,  Bayne  db  BenshaWf 
for  defendants  and  appellees. 

Wylt,  J,  The  defendants,  sued  as  the  indorsers  of  two  promissory 
notes  made  by  J.  C.  Patrick,  were  condemned  to  pay  the  amount  of 
the  demand  of  the  plaintiff,  but  in  the  decree  were  given  the  privilege 
to  pay  the  debt  in  the  notes  of  the  Bank  of  Louisiana. 

From  this  judgment  the  plaintiff  has  appealed. 

It  appears  that  A.  D.  Kelly  &  Co.  being  largely  indebted  to  the  Bank 
of  Louisiana  made  a  pledge  of  the  notes  sued  on  before  their  matn* 
rity }  that  by  a  stipulation  in  the  act  of  pledge  the  bank  was  author- 
ized to  sell  the  notes  at  public  or  private  sale  and  apply  the  proceeds 
to  the  payment  of  the  debt  for  which  they  were  given  in  pledge  $  that 
after  maturity  these  notes  were  sold  by  the  pledgee  to  the  phuntifF  for 
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their  fall  value,  principal  aud  interest,  and  the  proceeds  thereof  duly 
credited  on  the  debt  secured  by  the  pledge,  the  bank,  however, 
receiving,  in  consideration  of  the  sale,  its  own  notes.  At  the  matu- 
rity of  these  notes  the  pledgers,  the  indorsers,  who  are  the  defendants 
herein,  waived  demand,  notice  of  protest  and  acknowledged  that  they 
were  bound  for  the  payment  of  the  notes  in  the  same  manner  ''  as  if 
demand,  protest,  and  notice  of  protest,  had  been  duly  made  and  given.^ 
Previous  to  the  sale  the  pledgee  notified  the  pledgors  that  the  assets 
pledged  would  be  sold  unless  their  indebtedness  to  the  bank  was 
settled. 

The  defense  is,  not  that  the  conditional  obligation  of  the  indorsers 
was  not  properly  rendered  unconditional  j  nor  is  it  that  the  pledgee 
was  unauthorized  to  transfer  to  the  plaintiff  the  assets  pledged,  but  it  is 
that  the  plaintiff  having  bought  the  notes  after  maturity,  paying  the 
bank,  in  consideration  of  the  purchase,  its  owi;  notes,  worth  only 
thirty  cents  on  the  dollar,  could  only  recover  judgment  against  them 
payable  in  said  bank  notes,  if  they  should  be  hold  liable  as  indorsers  -, 
but  that  these  defendants  are  not  bound  as  indorsers,  having  only 
indorsed  the  notes  for  the  purpose  of  transferring  the  rights  of  the 
pledgers  to  the  pledgee. 

The  district  judge  saw  no  force  in  the  argument  that  the  defendants 
could  not  pledge  their  obligation  to  secure  their  own  debt  to  the  bank  ; 
but  he  thought  that  as  the  bank,  placed  in  liquidation  by  a  military 
order,  was  bound,  under  the  act  of  1842,  to  receive  its  own  notes,  if 
tendered,  in  payment,  so  the  plaintiff,  the  transferree  of  the  bank,  after 
maturity,  is  likewise  bound  to  receive  in  payment  the  notes  of  the  said 
bank.  Here  we  think  the  learned  judge  has  committed  an  error.  The 
holder  of  negotiable  paper,  transferred  after  maturity,  is  only  liable  to 
be  met  with  the  equities  existing  between  the  original  parties.  The 
notes  before  us  were  drawn  to  the  order  of  the  defendants,  A.  D.  Kelly 
&  Co.,  by  the  maker,  J.  C.  Patrick,  and  they  were  indorsed  in  blank 
by  the  payees  and  pledged  to  the  bank.  There  is  no  equities  set  up 
between  the  payees  and  the  maker,  Patrick.  There  is  no  question  as 
to  the  authority  of  the  pledgee  to  transfer  these  notes  to  the  plaintiff. 
Then  what  defense  is  it  that  plaintiffs'  transferrer,  the  bank,  at  one 
time,  while  holding  the  paper,  might  have  been  compelled  to  receive 
in  payment  its  own  notes  if  they  had  been  tendered  f  Is  it  a  valid 
defense  for  the  makers  of  a  note  or  its  indorsers  to  set  up  that  they 
once  might  have  had  the  opportunity  to  oppose  to  it,  in  the  hands  of  a 
certain  previous  transferree,  the  plea  of  compensation  had  they  only 
bought  up,  at  a  discount,  tlie  paper  of  the  said  transferree  ? 

That  the  pledgers  intended  to  bind  themselves  as  indorsers  of  the 
Patrick  notes,  we  think  is  affirmatively  shown  from  the  waiver  of 
protest  and  acknowledgment  of  liability  which  they  indorsed  on  these 
notes,  at  maturity,  while  in  the  hands  of  the  pledgee.    Even  without 
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this  affirmative  proof,  the  indorser,  before  maturity,  incurs  a  certain 
conditional  liability  by  his  act  of  indorsement,  which  may  become 
unconditional  by  due  notice  of  dishonor. 

As  to  the  position  that  the  defendants  could  not  pledge  their  obliga- 
tion as  indorsers  to  secure  their  own  debt  to  the  bank,  we  think,  with 
the  judge  a  quo,  tliat  the  position  is  imtenable.  Under  articles  8121 
and  3122  Civil  Code,  one  may  pawn  every  corporeal  thing  susceptible 
of  alienation ;  one  may  pawn  money  as  security  for  performing  or 
refraining  to  perform  au  act;  one  may,  in  fine,  pawn  incorporeal 
movables,  such  as  credits  and  other  claims  of  that  nature. 

The  notes  on  which  the  defendants  are  sued,  were  original  obliga- 
tions, although  once  held  in  pledge  to  secure  another  debt  Having 
been  regularly  sold  by  the  pledgee  they  can  be  enforced  in  the  hands 
of  the  purchaser  Just  the  same  as  though  they  bad  never  been 
pawned.  They  have  an  independent  existence  from  the  debt  they 
were  once  pledged  to  secure.  This  answers  the  strange  argument  of 
the  learned  counsel  of  the  appellee,  which  is  this :  That,  because  the 
proceeds  of  the  sale  of  the  pawned  notes  have  been  applied  by  the 
pawnee  to  the  payment  of  the  debt  they  secured,  therefore  the  pnrcba- 
ser  from  the  pawnee  can  not  enforce  the  collection  of  these  notes,  on 
the  ground  that  once  having  been  pawned,  and  therefore  accessory, 
they  can  not  be  raised  to  the  rank  of  principal  obligations,  and,  as 
accessories,  they  were  discharged  by  the  application  of  the  money  for 
which  they  were  sold,  to  the  payment  of  the  debt  for  which  they  had 
been  pawned. 

It  is  therefore  ordered  that  the  judgment  of  the  oourt  below  he 
amended  by  striking  out  that  part  thereof  giving  the  defendants  the 
privilege  of  paying  the  same  in  the  notes  of  the  Bank  of  Lonisiana, 
and,  as  thus  amended,  that  it  be  affirmed.  Appellees  paying  costs  of 
this  appeal. 


No.  2927. — The  State  op  Louisiana,  ex  rel.  John  R.  Clat,  r.  0.  C. 

Blakdin. 

In  a  suit  to  test  the  right  to  office  nnder  the  intrusion  act  the  appeal  ftom  the  Jndgment  of 

the  court  below  nuist  be  taken,  returnable  in  ten  days  after  the  jndgment  of  the  lower 

court    Section  7,  act,  approved  March  16, 1870. 
Therefore,  an  appeal  taken  more  than  ten  days  after  the  Judgment  of  the  lower  oonrt^  in  a  salt 

to  test  the  right  to  an  office,  will  be  dismissed,  unless  it  be  shown  that  the  fitult  was  not 

attributable  to  the  appellant 

APPEAL  from  Eighth  District  Court,  parish  of  Orleans.    JDlhhh,  J. 
Simeon  Belden,  Attorney  General,   and  JS.  Filleiil,  for  relator. 
Cotton  i&  Levy,  for  defendant  and  appellant. 
,  This  case  was  tried  by  a  jury  in  the  court  below. 
LuDELiNG,  C.  J.    The  question  involved  in  this  case  is  the  right  to 
the  office  of  State  Tax  Collector  for  the  Third  District  of  Xew  Orleans. 
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state,  ex  rel.  Clay,  t.  Blandin. 

The  motion  to  dismiss  the  appeal  must  prevail.  This  appeal  was 
applied  for  on  the  first  of  October,  1870 ;  the  judgment  was  rendered 
on  the  fourteenth  June,  1870.  The  seventh  section  of  the  act  entitled 
''An  Act  relative  to  tlie  Supreme  Court,  and  to  regulate  the  terms 
thereof,  the  proceedings  therein,  appeals  thereto,  and  processes  against 
sureties  on  appeal  bonds,''  approved  March  sixteenth,  1870,  declares, 
''  that  in  all  cases  in  which  the  right  to  office  is  involved,  and  an 
appeal  is  taken  from  the  judgment  of  the  lower  court,  it  shall  be 
returnable  in  ten  days  after  the  judgment  of  the  lower  court,"  etc.  In 
this  case  the  fault  is  attributable  to  the  appellants,  who  did  not  apply 
ior  an  appeal  until  three  months  had  elapsed. 

It  is,  therefore,  ordered  that  the  appeal  be  dismissed  at  the  costs  ol 
the  appellant. 


No.  2721. — Daniel  Clevelaitd  i?.  G.  S.  Cohstock. 

The  action  accorded  to  a  enrety  to  have  a  personal  reconrse  against  his  principal  for  whom 
he  has  paid,  is  only  prescribed  by  ten  yearb 

▲  raUn jc  of  the  conrt,  refusing  an  intervention,  if  correct  at  the  time  it  is  made,  does  not 
afterwards  become  incorrect  by  the  party  changing  his  character  from  that  of  an  indi- 
vidual to  that  of  a  representative.  Nor  can  a  party,  by  way  of  intervention,  compel 
other  parties  to  litigate  for  hia  benefit  or  gratification. 

Bridonce  to  establish  that  a  document  was  executed  under  the  erroneous  belief  that  the 
claim  was  prescribed,  is  not  admissible  under  the  allegation  that  the  paper  is  a  nullity 
becaose  of  the  mental  incapacity  of  the  maker. 

APPEAL  from  the  District  Court,  parish  of  East  Feliciana.  Fose^f  J. 
Bacey  Foster  dk  E,  T.  Merriekf  for  plaintiff  and  appellant.  Kerwm 
<&  Lyons,  for  defendant  and  appellee. 

Howe,  J.  In  the  year  1844,  the  Carrollton  Bank,  being  the  holder 
of  a  promissory  note  drawn  by  the  defendant  and  indorsed  by  the 
plaintiff,  obtained  a  judgment,  in  solido,  against  the  parties  for  the 
sum  of  idOOO,  and  interest.  The  money  was  made  out  of  the  proceeds 
of  sale  of  Cleveland's  property,  July  2,  1859.  On  the  twenty-ninth  oi 
April,  1869,  Cleveland  filed  this  suit,  praying  judgment  against  Com- 
stock  for  the  amount  thus  paid  for  him,  ^ith  interest. 

The  answer  averred  a  settlement  in  full,  and  referred  to  the  following 
document,  which  was  filed  same  day — October  6,  1869 : 

"  Daniel  Cleveland  v.  George  C.  Comstock— No.  1873.  Fifth  Dis- 
trict Court,  parish  of  East  Feliciana,  Louisiana. 

'<  In  this  matter  now  comes  Daniel  Cleveland,  in  his  proper  person, 
and  says  that  defendant,  Q«orge  C.  Comstock,  has  settled  with  him  in 
foil.    Wherefore  he  prays  that  this  suit  may  be  dismissed,  at  his  costs. 

His 

''DANIEL  M  CLEVELAND. 

Hark. 

*'  Signed  in  our  presence,  this  thirteenth  day  of  ^iay,  A.  D.  1869* 

"  Witnesses : 

"  T.  J.  Fdqua, 
'*B.  M.G.Brown.'' 
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Five  days  after  this  consent  waa  filed,  Caleb  D.  Gayle  filed  for  a 
hearing  a  petition  of  intervention,  claiming  a  three-fonrtiis  interest  in 
the  action  of  plaintiff,  and  asking  to  be  made  a  party,  and  for  ft  judg- 
ment against  the  defendant  accordingly^ 

The  defendant  then  and  there  objected  that  this  petition  came  too 
late,  and  the  judge  sustained  the  objection,  to  which  ruling  theie  iras 
a  bill  of  exceptions  taken. 

Soon  after  answer,  the  plaintiff  died,  and  Caleb  D.  Gayle,  baying 
been  appointed  his  administrator,  also  came  in  by  petition  and  ayened 
that  if  the  document  quoted  above,  acknowledging  a  settlement,  and 
praying  a  dismissal  of  the  case,  was  really  signed  by  the  plaintiff, 
Cleveland,  it  was  done  without  any  consideration,  and  was  nnli  and 
void,  because  he  was  at  the  time  old,  feeble  and  blind,  and  his  intellect 
too  feeble  to  attend  to  any  business. 

The  judge  a  quo  thought  this  allegation  was  not  established,  and 
dismissed  the  suit. 

C.  D.  Gayle  has  appealed 'in  his  double  character,  of  administrator 
of  the  plaintiff  and  the  intervener. 

The  defendant  has  made  in  this  court  the  plea  of  prescription  of  ten 
years. 

First — The  plea  of  prescription  can  not  be  maintained.  It  is  urged 
on  the  ground  that  the  judgment  of  the  bank  was  prescribed  in  1863, 
about  six  years  before  this  suit  was  instituted,  and  that  the  phdntiify 
who  paid  it  in  1859,  lost  his  rights  by  this  prescription.  But  we  tJiink 
the  right  of  action  springs,  not  from  the  judgment  and  a  subrogation 
to  the  rights  of  the  judgment  creditor,  but  from  the  right  accorded  to 
the  surety  to  have  a  personal  recourse  against  the  principal  for  whom 
he  has  paid,  and  that  it  is  prescribed  by  the  lapse  only  of  ten  years 
from  the  time  such  payment  is  made.  Just.  3,  21,  6;  C.  K.  2029;  C. 
C.  3021;  Troplong  Du  Caution nement,  No.  328^  12  An.  880;  14 
An.  664. 

Second— The  judge  did  not  err  in  refusing  to  admit  the  intervenor, 
under  the  circumstances  of  the  case  as  they  stood  at  the  time  the 
application  was  made;  and  the  changes  produced  by  the  appearance 
of  the  appellant,  some  time  after,  in  his  new  character  of  adminis- 
trator of  plaintiff,  can  not  cause  a  ruling,  correct  at  the  time  it  vu 
made,  to  become  incorrect.  At  the  time  the  appellant,  as  repre- 
sentative of  W.  D.  Gayle,  offered  to  come  into  the  contest,  it  had  been 
practically  ended,  by  the  filing,  five  days  before,  of  the  plaintiff^i 
prayer  to  dismiss.  The  original  parties  had  no  further  desire  to  con- 
tend, and  W.  D.  Gayle's  representative  could  not  compel  tiiem  i» 
litigate  for  his  benefit  or  gratification.  If  the  claim  he  sets  up  against 
Comstock  be  valid,  he  might  have  sued  upon  it  at  any  time  for  aboot 
seven  years  before  his  offer  to  intervene,  and  he  can  hardly  complain 
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if,  after  such  delay,  he  is.  not  pennitted  to  eompel  other  parties  to 
carry  on  a  lawsuit  for  him. 

TJiird — The  court  did  not  err  in  refusing,  as  sliown  by  a  bill  of 
exce;  tions,  to  admit  testimony  of  the  mental  condition  of  Cleveland 
in  the  fall  of  1869.  The  prayer  to  dismiss  was  signed  in  May,  18  ^^ 
and  the  evidence  offered  woald  only  have  encutubered  the  record. 

Fourih — The  appellant  conteuded  that  the  document  quoted  above 
is  void,  because  it  was  executed  u  dor  the  enoneous  belief  that  the 
claim  was  prescribed,  whereas  (as  wo  have  had  occasion  to  decide)  it 
was  not  prescribe  J.  We  do  not  think  he  can  be  heard  to  urge  this 
view.  He  came  in  as  administrator  of  plaintiff,  and  by  an  amended 
petition,  set  forth  his  grounds  of  nullity  of  this  paper,  namely,  mental 
incapacity  on  the  part  of  Cleveland  to  execute  it.  No  alh'gation  of 
error  as  regards  prescription  was  made,  (indeed,  such  an  allegation 
might  be  inconsistent  with  the  plea  of  entire  iniboc.lity/.  The  argu- 
ment seems  to  bc^  an  after  thought. 

Fifth — In  the  view  we  have  taken  of  the  case,  it  is  unncces^^ary  to 
pass  upon  the  exception  to  the  ruling  ot  the  jud^o  upon  the  motion  to 
compel  ilaintiff  in  the  original  petition  to  elect. 

We  concluUo  from  the  evidence,  as  a  whole,  that  Cleveland,  though 
aged  and  teeble,  in  May,  13()9,  was  by  no  means  imbecile;  that  the 
doc:!ment  in  which  hu  acknowledges  .settlement  and  prays  for  a  dis- 
missal of  his  suit,  was  executed  in  view  of  an  agreement  on  the  part 
of  Comstock  to  pay  him  for  his  support  one  hundred  dollars  per  month 
till  his  death;  and  tliat,  if  the  allegation  of  appellant  that,  at  the  time 
Cleveland  made  this  bargain  he  owned  but  one-iourth  of  the  ciaim^  be 
correct,  the  bargain  was  highly  advantageous. 

Judgment  affirmed. 


No.  1812. — Charles  H.  Chinn  v.  Hicha.rd  H.  Chikn. 

An  agent  is  Accountable  to  his  iirinclpal  for  moneyt  that  came  into  his  hands  as.raeh,  even  Sf 
such  amount  be  coinponed  of  usurious  intprest,  and  not  collectable  by  the  prlnoipal  himifftlf, 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans.  JDuplanUer,  J. 
lUicey  Foster  dt  h,  T,  Merrick,  for  pla*ntift  and  appellee.  Cooler  A 
ThillipSf  for  defendant  and  appellant. 

WYLfy  J.  The  defendant  has  appealed  from  a  judgment  against 
him  for  the  amount  claimed  by  the  plaintiff  on  an  account  rendered  to 
the  latter  by  the  former.     The  defense  is  usury  and  payment. 

It  appears  that  the  deleudant  was  the  agent  for  the  plaintiff  in  colleet- 
ing  from  his  father's  estate  a  certain  sum  of  money,  and  also  that  lie 
acted  as  agent  in  investing  it  at  interest.  Subsequent  to  the  rendition  of 
the  account  sued  on,  to  wit :  on  the  sixteenth  of  March,  1861,  the  defend- 
ant wrote  to  the  plaintiff,  acknowledging  that  he  owed  him  the  cash 
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balance  staled  in  the  account,  and  saying:  '*  As  the  affair  has  neTer 
been  of  any  value  to  me,  since  thi.s  cash  balance  has  only  fallen  into' 
my  hands  through  an  affair  ot  Mr.  McIIatton's,  I  do  not  wish  to  owe 
money  to  any  one." 

Whether  the  cash  balance  sought  to  be  recovered  in  this  suitbeoom- 
posed  ot  usurious  interest  o  not,  the  detendant  can  not  complain.  It 
fell  into  his  hands  as  agent  for  the  plaintiff,  and  he  must  account  for  it 
to  his  principal,  even  th  )ugh  he  received  it  unduly. 

As  to  the  plea  of  layment,  we  think,  with  the  district  judge,  that  it 
has  not  been  established  by  the  evidence.  We  regard  the  entry  in  the 
note  of  evidence,  stating  that  part  of  McHatton's  testinumy  was 
rejected,  as  the  order  of  the  court,  the  note  of  evidence  being  a  minute 
of  the  court  kept  by  the  derk  during  the  introduction  of  the  teatimony 
atthetria>. 

We  deem  it  unnecessary  to  examine  the  argument  of  the  counsel  <rf 
the  appellant,  in  reference  Co  the  authority  oi  clerks  to  certify. 

Judgment  affirmed. 


No.  SS794. — ^T.  LiLisNTHAL,  President,  etc.,  v,  B.  Cabcpbell  and  Cirr 

OF  Jefpebson. 

An  ordlnanoe  of  the  oorporaHon  of  Jetferson  City  levied  a  license  tax  of  ten  dol]«n  on  each 
cart  used  for  the  purpose  of  delivering  bricks,  Ininber,  eto.,  or  hauling  the  same  to  or 
from  their  place  ef  business,  and  provided  fbr  the  enforcement  of  the  same  by  penalties, 
recoverable  before  any  court  of  competent  Jurisdiction.  Under  this  ordinance  the  dty 
seised  certain  carts  belonging  to  tfie  plaintiff,  who  was  using  them  for  hauling  day  and 
sand  from  the  batture  across  the  street  to  the  brick  yard.  Held— Tha^  under  the  teons 
qf  this  ordinance,  the  carts  used  for  this  purpose  alone,  were  not  liable  to  arrest  under 
the  penalties  denounced  therein. 

A  committing  magistrate  is  not  Uable  in  damages  for  an  error  of  judfment  In  4*i«H<*g  a 
cause,  especially  if  the  record  discloses  that  he  has  jurisdiction  of  we  sul^eot  matter  of 
the  controversy. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Fardee,  J.  W.  L.  Thompson  and  B.  H.  Bravme,  for  plaintiff  and 
appellant.  O.  G.  Fish  and  B.  K.  Cutler^  for  defendants  and  appellees. 
Howell,  J.  This  is  a  suit  eigoining  the  municipal  recorder  and  the 
fAtj  of  Jefferson  from  seizing  and  detaining  certain  carts,  mules,  etc., 
belonging  to  and  used  by  the  New  Orleans  Manufacturing  and  Build- 
ing Company  in  manufficturing  bricks,  and  claiming  one  thousand 
dollars  damages. 

The  defense  is  the  general  denial,  and  a  special  plea  that  the  arrest 
of  the  said  property  was  for  the  violation  of  a  city  ordinance,  which  it 
was  the  duty  of  the  defendants  to  enforce,  and  which  reads  as  followsc 
*'  Section  43.  Each  and  every  cart,  dray,  or  other  veliicle,  used  for 
^he  purpose  of  delivering  bricks,  lumber,  etc.,  or  hauling  the  same  to  or 
from  their  place  ot  business,  free  from  charge  ot  liauling,  ten  dollars 
per  annum  " 
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^'  Section  57.  All  persons  violating  each  and  every  section  of  this 
ordinance,  in  nrhich  there  is  not  a  specific  penalty  attached,  shall,  on 
conviction,  pay  a  fine  equal  to  the  amount  of  the  license  by  said  sec- 
tion violated,  recoverable  before  any  court  of  competent  jurisdiction, 
one-half  for  the  use  of  the  city,  the  other  half  for  the  benefit  of  the 
informer." 

The  plaiaiti£Eft^  brick  yard  is  situated  on  one  side  of  Tchoupitoulas 
street  and  their  batture  on  the  opposite  side,  and  the  carts  seized  were 
used  only  in  hauling  day^  sand  and  wood  from  the  batture  across  the 
street  to  the  yard  for  making  and  burning  bricks.  They  were  not  used 
for  hauling  bricks.  The  question  is,  were  they  embraced  in  the  ordi- 
nance T  Clay,  sand  and  wood  are  not  lumber^  and  the  characters, 
''etc.,'^  following  that  word  in  the  ordinance,  can  not,  with  any  cer- 
tainty, be  held  to  have  been  intended  by  the  councUmen  to  describe 
such  articles.  The  terms  '*  bricks  "  and  'dumber,"  used  by  them  have 
their  technical  meaning,  and  if  it  was  intended  that  carts  used  exclu- 
sively in  hauling  clay,  sand,  wood,  or  other  materials  necessary  in 
manufacturing  bricks,  it  should  have  been  so  expressed.  As  the 
ordinance  describes  the  uses  of  the  carts  fi>r  which  license  is  to  be 
paid,  and  the  uses  to  which  the  carts  ia  question  were  put  are  not 
mentioned,  the  said  carts  can  not  be  held  subject  to  said  license  (See 
1  M.  125),  and  the  attempt  to  enforce  its  collection  was  not  authorized. 

The  question  of  damages  presents  a  little  more  difficulty.  It  is  not 
denied,  however,  that  the  recorder  had  jurisdiction  of  the  subject 
matter,  and  the  right  to  enforce  the  collection  of  the  license  on  each 
cart,  if  it  was  subject  to  it;  and  the  most  that  can  be  said  is  that  he 
erred  in  his  judgment  of  the  purview  of  the  ordinance.  He  thought 
he  had  the  authority  of  law  to  make  the  plaintiffs  pay  a  license  on 
each  of  the  carts,  and  he  directed  the  license  to  be  collected.  Under 
the  circumstances  of  this  case,  we  are  of  opinion  that  the  defendants 
are  not  responsible  for  damages,  as  claimed. 

The  judgment  below  should  have  been  in  favor  of  plaintiffs,  per- 
petuating the  icg  unction,  and  in  favor  of  defendants,  dismissing  the 
demand  of  plaintiffs  for  damages. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  plaintiffs,  perpetuating  the 
iigunction  herein,  and  in  favor  of  defendants,  rejecting  plaintifb' 
demand  for  damages.    Appellees  to  pay  costs  in  both  courts. 

Rehearing  refused. 
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State,  ox  rel.  Hahan,  y.  Dubuclot,  State  Troasnrer. 

No.  2937. — State    of   Louisiana,    ox   rel.  Francis  C.  Mahan,  r. 
Antoine  Dubuclet,  Stato  Treasurer. 

The  Governor  is  the  proper  representative  of  the  State  and  bound  to  protect  her  interests. 
Therefore,  in  a  case  where  the  other  ofScers,  such  as  the  Attorney  Oeneral  or  otiier 
officers,  ore  absent  ttam  the  State  or  fail  to  discharge  their  duties  In  taking  an  appeal, 
the  Governor  is  boond  to  intervene  in  behalf  of  the  State  and  take  the  appeal. 

An  appeal  will  lie  fh)m  a  Judgment  against  the  State  when  the  affidavit  shows  that  the 
injury  done  by  the  Judgment  is  above  five  hundred  dollars. 

In  all  cases  whore  on  officer  of  the  State,  such  as  the  State  Treasurer,  has  a  discretionary 
power  to  do  or  not  to  do  any  act  coming  within  the  range  of  his  duties  as  an  officer,  the 
writ  of  mandamus  will  not  lie  ftom  a  court  of  Justice  to  compel  him  to  perform  such  an 
act 

APPEAL  from  Eighth  District  Coart,  parish  of  Orleans.  Smerson, 
(Judge  of  the  Third  District  Court,)  vice  Dibble,  J,,  absent.  George 
H,  Braughn  and  Bogers  (&  Blanc,  for  plaintiff  and  appellee.  Simeon 
Belden,  Attorney  Generali  for  the  State.  Hornor  <&  Benedict,  for  de- 
fendant, appellant. 

Taliaferro,  J.  The  relator,  alleging  himself  to  be  the  State  tax 
collector  for  the  Third  District  of  New^  Orleans,  complains  that  the 
defendant,  as  State  Treasurer,  refuses  to  allow  him,  in  a  settlement 
with  the  treasury,  a  credit  for  $14,497  66,  the  amount  of  certain  State 
warrants  received  by  him  according  to  law  in  payment  of  taxes,  and 
which  were  duly  canceled,  but  were  afterwards  lost  by  the  relator,  or 
were  stolen  from  him.  Tlie  judge  a  quo,  on  being  applied  to  by  the 
relator  for  a  mandamus  directed  to  the  defendant  ordering  him  to 
allow  the  credit  claimed,  issued  an  order  nisi,  and  the  defendant 
answered  that  he  can  only  settle  with  the  relator,  as  tax  collector,  in 
the  manner  prescribed  by  law;  that  he  can  only,  in  that  capacity, 
make  settlements  with  the  Treasurer  by  the  actual  payment  of  current 
money  or  by  State  warrants  legally  received  by  him  as  tax  collector, 
and  actually  produced  and  delivered  over ;  that  respondent,  if  he  has 
declined  to  make  settlements  with  relator,  has  goood  and  sufficient 
reason  for  refusing. 

The  judge  a  quo,  on  hearing  the  parties,  made  the  rule  absolute. 

From  this  order  the  defendant  has  appealed. 

A  motion  to  dismiss  the  appeal  has  been  filed  on  the  part  of  the 
relator  on  the  grounds : 

First — ^Dubuclet,  Treasurer,  was  not  made  a  party  to  the  appeal. 
This  ground  was  abandoned  by  the  appellee. 

Second— That  the  appeal  was  taken  by  the  Governor  of  the  State, 
-who  is  without  power  to  prosecute  this  appeal.  It  is  shown  that  at  the 
time  the  appeal  was  taken  the  Attorney  General  was  absent  from  the 
State.  This  ground  is  untenable,  the  Governor  being  the  proper 
representative  of  the  State  and  bound  to  protect  her  interests. 

Third— That  a  pecuniary  interest  exceeding  five  hundred  dollars  is 
not  shown,  and,  therefore,  no  appeal  lies  to  this  court.    The  affidavit 
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StAte,  ex  reL  Mahan,  r.  Dabnelet,  State  Treasurer. 

sets  forth  that  the  appeUant  is  iDJured  and  aggrieved  by  the  jadgment 
to  the  extent  of  more  than  five  hundred  dollars,  and  the  record  shows 
the  amount  in  dispute  to  largely  exceed  five  hundred  dollars. 

Fourth — That  the  affidavit  is  insufficient  and  signed  by  a  party 
without  authority  to  adminlBter  oaths.  The  affidavit  was  sworn  to 
before  the  Assistant  Secretary  of  State,  who  is  authorized,  in  the 
absence  of  the  Secretary  of  State,  to  discharge  all  the  duties  of  the 
Secretary  of  State,  and  that  officer  is  authorized  to  administer  oaths. 

The  fifth  objection  is  without  weight. 

The  motion  to  dismiss  is  overruled. 


On  th£  Merits. 

It  is  held  by  the  appellant,  and  we  think  correctly,  that  the  facts  of 
this  case  do  not  warrant  the  issuing  of  a  mandamus.  The  act  which 
the  Treasurer  was  called  upon  to  perform  is  not  one  purely  minis- 
terial. It  is  an  act  which  he  is  not  required  to  perform  by  law  and 
which  it  is  not  clear  that  he  is  authorized  to  perform.  The  doing  or 
not  doing  the  act  involved  the  exercise  of  discretion  by  the  officer, 
and  it  is  well  settled  that  the  writ  is  never  issued  to  compel  officers  to 
do  an  act  in  which  they  have  a  discretionary  power.  2  L.  R.,  395; 
6  An.,  68;  Code  of  Practice,  829,  832;  14  An.,  225;  15  An.,  334;  21 
An.,  352 ;  20  An.,  518. 

It  is  therefore  ordered,  ac^ndged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  rule  taken  by  the  relator  against  the  defendant  be 
dismissed  at  relator's  costs. 


■  32    003! 

49  lo86l 

No.  2109.— Mrs.  Mary  E.  Howell  v.  Thb  St.  Charles  Street  I  w  «g 
Railroad  Company.  '^^^     " 


113    736 
If  the  Terdlct  of  the  Jury,  in  awarding  damagos  against  a  street  railroad  company  for  the      22~~a(m! 
infliction  of  an  ix^jury  tlmmgh  the  gross  negligence  of  a  street  car  driver,  is  sustained  by    n-j   401' 
tiie  testimony  in  the  record,  as  well  for  the  amount  given  as  for  the  liability,  the  Sapreme 
Court  wiU  not  enter  on  an  examination  of  the  question  whether  vindictive  damages  have 
any  place  in  the  law  of  Louisiana,  where  the  principal  is  made  liable  only  for  the  neglect 
of  his  agent.    But  in  such  a  case  the  verdict  of  the  jury,  being  sustained  by  the  evidence 
in  the  record,  will  be  affirmed  on  appeal. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Cooky ^  J. 
Baee,  Foster  <&  E.  T,  Merrick,  for  plaintiff  and  appellee.    Breaux  & 
Fenner,  for  defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  the  court  a  qua, 

Howe,  J.     The  plaintiff  sues  to  recover  damages   for   personal 

injuries  sustained  through  the  negligence  of  a  driver  of  one  of  the 

defendant's  cars.    It  appears  that,  being  a  passenger,  she  gave  the 

usual  signal  for  stopping,  and  the  car  was  stopped ;  but  while  she  was 
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Mn.  Hary  £.  Howell  ▼.  St  Charles  Street  Bailroad  Compuy. 

gettiDg  out;  and  was  standing  with  one  foot  in  the  car  and  the  oUier 
on  the  step,  the  driver  let  up  his  brake  and  started  suddenly  and 
rapidly  forward,  in  such  a  way  as  to  fling  the  plaintiflf  down  on  the 
square  block  pavement  witli  such  violence  as  to  fracture  her  thigh  and 
inflict  other  severe  injuries.  At  the  time  of  the  accident  she  was 
upwards  of  sixty  years  of  age,  a  widow  dependent  on  her  business  of 
keeping  boarders  for  a  livelihood.  Besides  the  shock  to  her  system 
and  the  suffering  she  has  undergone,  she  has  been  made  a  cripple, 
having  been  unable  since  the  knitting  of  the  broken  bone  to  walk 
without  a  crutch.  She  has  also  been  put  to  large  expenses  for  surgical 
attendance,  nursing  and  medicines. 

The  defense  was  a  general  denial.  The  cause  was  tried  by  a  jury, 
who  rendered  a  verdict  in  favor  of  plaintifif  for  six  thousand  dollars, 
and  after  an  ineflfectual  effort  for  a  new  trial  the  defendant  has 
appealed. 

The  testimony  in  the  record  fully  sustains  the  verdict.  It  happened 
that  two  medical  men  were  in  the  car  at  the  time  of  the  accident. 
Both  saw  it  and  agree  as  to  its  cause — ^the  gross  carelessness  of  the 
driver,  which  one  attributes  to  intoxication.  One  of  these  witnesses 
the  defendant  sought  to  contradict  by  showing  that  he  had  elsewhere 
made  a  different  statement  of  the  circumstances;  but  there  was  no 
attempt  to  shake  the  testimony  of  the  other,  and  the  latter  corrobo- 
rates the  former  in  every  important  particular.  The  driver  was  not 
produced.  Whether  he  was  unaware  of  the  accident  or  sought  to 
escape  blame  by  a  rapid  retreat,  we  are  unable  to  say.  We  only  learn 
that  he  did  not  stop  after  the  plaintiff  w<as  thrown  down,  but  drove 
swiftly  on,  and  was  soon  out  of  sight  in  the  dusk  of  the  evening. 

The  defendant  reserved  two  bills  of  exceptions  to  the  charge  of  the 
judge  below,  raising  questions  of  the  effect  of  article  2299  of  the  Civil 
Code ;  of  the  amount  of  care  which  the  defendant  is,  by  law,  required 
to  exercise;  and  as  to  whether  vindictive  damages  have  any  place  in 
the  law  of  Louisiana  where  a  principal  is  made  liable  only  for  the 
neglect  of  his  agent.  These  questions  are  interesting  and  important, 
and  the  last  has  been  a  subject  of  animated  discussion  in  this  court  in 
former  years.  But  we  do  not  conceive  it  necessary  to  pass  on  them  as 
presented  in  this  case.  Under  our  system  of  appeals  the  whole  tes- 
timony is  brought  up  and  the  entire  case  is  before  us  on  its  merits. 
When,  therefore,  as  in  this  case,  the  pleadings  and  evidence  folly 
sustain  the  verdict,  it  would  be  a  vain  thing  to  remand  the  cause 
merely  that  another  jury  might  render  a  verdict  precisely  similar 
under  different  notions  of  the  liabilities  of  carriers.  We  do  not  say 
that  the  charge  excepted  to  was  erroneous,  but,  even  admitting  that 
it  was,  we  may  say,  in  the  language  of  the  court  in  Lowe  v.  Komer, 
4  La.,  76,  '*  this  court  has  never  gone  so  far  as  to  remand  a  cause  for 
speculative  errors  on  the  part  of  the  judge  who  tried  it,  which  had 


Digitized  by 


Google 


NEW  ORLEANS,  DECEMBER,  1870.  605 

Hrs.  Hary  E.  Howell  v.  St  Charles  Street  Kailroad  Company. 

not  practically  an  influence  on  the  verdict."  It  can  make  no  difference 
vhat  may  be  the  exact  effect  of  article  2299  of  the  Civil  Code,  or  the 
exact  amount  of  care  required  from  a  carrier,  when  from  the  pleadings 
and  evidence  it  plainly  appears  that  the  defendant  is  responsible  by 
reason  of  gross  neglect.  It  can  make  no  difference  what  may  be  the 
true  rule  in  regard  to  vindictive  dam^es,  when  it  is  plain,  from  plead- 
ings and  testimony,  that  the  verdict  for  damages  was  a  just  one,  and 
no  more  than  simply  reparatory  in  amount.  No  improper  evidence 
was  received,  no  proper  evidence  rejected.  As  Judge  Martin  said  in 
Maurin  v.  Fostln,  6  Martin,  498,  '^  it  is  useless  for  us  to  take  into  con- 
sideration the  propriety  of  a  charge  of  an  inferior  court  to  the  jury 
when  the  whole  facts  are  spread  upon  the  record." 

Judgment  affirmed. 

Rehearing  refused. 


No.  2138.--JonN  T.  Norsis  v,  Andrbw  Hero,  Jr.,  et.  al. 

An  agent  who,  when  it  becomes  his  duty  to  deposit,  in  bank,  the  money  of  his  principal,  fbils 
to  make  the  dcxKwit  in  the  name  of  his  principal,  becomes  personally  liable  for  the 
amonnt.  In  such  a  case  the  agent  will  not  be  permitted  to  urge  the  failnre  of  the  bank 
after  the  deposit  was  made,  and  throw  the  loss  on  the  principal.    C.  C.  3002,  3003. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.  Leaumont,  J. 
Semmes  &  Molt,  for  plaintiff  and  appellant.  Hornor  &  Benedict, 
for  defendant  and  appellee. 

Taliaferro,  J.  The  object  of  this  suit  is  to  make  the  defendant 
liable  for  certain  moneys  received  by  him  on  account  of  plaintiff  and 
deposited  to  his  own  credit  in  the  First  National  Bank  of  New  Orleans, 
by  the  failure  and  insolvency  of  which  the  money  was  lost. 

The  defense  is,  that  as  notary  public,  the  defendant  was  called  upon 
to  draw  up  several  acts  of  sale  of  property  sold  to  effect  a  partition 
between  the  plaintiff  and  others,  and  was  authorized  to  receive  the 
portion  of  the  price  paid  in  cash  and  to  hold  the  same  nntil  divided  by 
the  owners ;  that,  acting  in  good  faith,  the  defendant,  in  the  interests, 
as  he  supposed,  of  those  he  represented,  had  received  the  money  and 
deposited  it  in  the  bank  which  was  then  solvent  and  in  good  credit; 
that  the  usage  and  custom  of  notaries  in  New  Orleans,  in  like  cases,  is 
to  deposit  money  so  received  in  their  own  names  for  the  purpose  of 
facilitating  business  transactions ;  the  money  being  subject  to  their 
own  checks  may  a4  any  time  be  drawn  and  paid  oyer,  obviating  the 
delays  and  inconvenience  often  arising  from  the  deposits  being  made 
in  the  names  of  the  owners ;  that,  acting  in  perfect  good  £aith,  and  in 
conformity  with  established  usage,  he  is  not  bound  to  make  good  the 
loss  complained  of. 

The  defendant  had  judgment  in  his  fAvor,  and  the  plaintiff  has 
appealed. 
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The  facts  Beem  to  be  that  a  pai*t  of  the  money  was  received  on  the 
fourth  and  a  part  on  the  ninth  of  May,  18G7,  and  deposited  on  the 
days  received  in  the  bank,  with  other  money  belonging  to  the  defend- 
anty  and  that  the  bank  failed  on  the  thirteenth  of  the  same  month.  It 
appears  further  that  the  money  was  deposited  in  the  name  of  t)ic 
defendant,  as  his  own  money,  in  different  sums  than  those  received 
from  the  purchasers  of  the  property  and  was  mixed  and  confused  with 
his  own  funds.  The  evidence  shows  that  Harrison,  an  attorney  at 
law,  and  the  agent  of  the  plaintiff  to  receive  his  portion  of  the  cash 
payment,  called  upon  the  defendant  the  day  after  the  conveyances 
were  signed  to  inquire  whether  the  money  had  been  paid,  and  being 
answered  in  the  negative,  requested  the  defendant  to  inform  him 
whenever  the  payment  was  made.  This  the  defendant  promised  to  do. 
There  is  a  sharp  clashing  of  evidence  as  to  the  time  information  of  the 
receipt  of  the  money  was  given  by  the  defendant  to  the  plaintiff  V 
agent ;  one  portion  of  it  is  direct  that  this  notice  was  not  given  until 
several  days  after  the  suspension  of  the  bank,  the  other  equally  direct 
that  it  was  given  on  the  ninth  of  May,  four  days  before  the  bank 
failed.    Nan  nostrum  est  tantas  eomponere  lites. 

Nor  do  we  consider  it  of  great  importance  in  the  decision  of  the 
case  that  a  preponderance  of  testimony  should  be  ascertained  in  regard 
to  the  point.  It  is  clear  however  that  the  defendant  recognized  the 
plaintiff's  agent  as  having  the  right  to  receive  the  money  that  should 
fall  to  his  share,  and  it  must  have  been  apparent  to  the  defendant  that 
the  agent  expected  to  receive  it  directly  from  him  and  not  by  checks 
upon  a  bank.  We  do  not  find  that  there  were  any  definite  or  special 
instructions  given  to  the  defendant  requiring  him  to  widihold  the 
share  of  any  one  of  the  vendors  until  all  were  present  or  represented 
in  a  formal  partition. 

But  apart  from  these  considerations  we  think  that  the  custom  shown 
in  this  case  and  urged  in  defense,  and  which  would  be  *'  more  hoaorcd 
in  the  bi^each  than  in  the  observance  "  can  not  protect  the  defendant 
from  the  liabilities  that  await  an  agent,  who,  when  it  becomes  bis  duty 
to  deposit  in  bank  the  money  of  his  principal,  fails  to  make  the  deposit 
in  his  principal's  name.  Story  on  Agency,  section  2(^;  Stoiy^a 
Equity  Jurisprudence,  section  1270;  Civil  Code,  articles  3002^  3003. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  tliat  the  plaintiff  have  judgment  agauist  the  defendant, 
Andrew  Hero,  Jr.,  for  the  sum  of  fifteen  hundred  and  twelve  dollars 
and  sixly-six  and  two-third  cents,  with  legal  interest  from  the  fifteenth 
of  May,  1867,  and  all  costs  of  suit. 

The  court,  ex  officio^  in  order  to  correct  a  clerical  error  in  stating  the 
amount  of  the  judgment  herein  rendered,  orders  that  a  change  bo 
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made  in  the  same  so  as  to  decree  in  favor  of  the  plaintifif  that  he 
recover  from  the  defendant  the  sum  of  fourteen  hundred  and  ninety- 
six  dollars,  with  legal  interest  from  the  fifteenth  of  May,  1867,  and  all 
costs  of  suit. 

Rehearing  refused. 


No.  2079.— G.  W.  Denton  v.  A.  B.  Reading. 

If  the  Iftngoage  used  in  an  act  of  the  General  Assembly  is  clear  and  free  from  ambignity 
courts  will  not  give  it  a  different  interpretation  from  that  which  the  words  used  clearly 
import 

la  the  year  1850  plaintiff  entered  into  a  contract  with  defendant  for  the  sale  of  a  certain 
ralnable  property  in  the  city  of  New  Orleans.  At  that  time  a  salt  was  pending  in  the 
Third  Dlatrict  Court  of  New  Orleans  between  plaintiff  and  Woods  for  the  ownership  of 
the  property.  The  conditions  of  the  contract  were  that  if  the  plaintiff  was  snccessftil  in 
the  suit,  he  was  to  sell  the  property  to  Reading,  the  defendant,  for  |20,000,  fifteen  hundred 
dollars  of  which  was  to  be  paid  in  cash  at  the  termination  of  the  suit  by  a  final  decision  of 
the  Supreme  Court,  or  at  the  end  of  tw^ve  months  4k*om  the  decision  of  the  district  oourt^ 
if  no  appeal  was  taken.  The  remainder  was  to  be  paid  in  six  equal  annual  installments 
GonsecutiTely,  for  which  notes  were  to  be  fbmished  stipulating  six  per  cent,  per  annum 
tnm  date  until  maturity,  and  eight  per  cent  thereafter.  It  was  fdrther  agreed  th»t  if 
tiie  final  decision  be  delayed  beyond  the  eighteenth  of  June,  1860,  the  whole  price  should 
draw  six  per  cent,  per  annum  fh>m  that  date.  The  suit  was  finally  decided  by  the  Su- 
preme Court  on  the  eighteenth  of  June,  1867.  Held^That  the  latter  clause  or  stipulatioD 
in  the  contract  fiimished  the  proper  basis  or  data  «n  which  to  predicate  the  calculation 
of  interest ;  that  under  this  clause  interest  ftom  that  date,  the  eighteenth  of  June,  1860, 
at  the  rate  of  six  per  cent.  i>er  annum,  was  due  on  the  cash  portion  of  the  price,  fifteen 
hundred  dollars,  and  a  like  rate  on  the  different  installments  up  to  their  respecUve 
inaturities,  and  eight  per  cent,  thereafter. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans.    Oooleyy  J^ 
D.  O,  Ldbatt,  for  plaintiff  and  appellee.    Samuel  B,  Walker,  for 
defendant  and  appellant. 

On  THE  Motion  to  Dismiss. 

Taliaferro,  J.  A  motion  to  dismiss  this  appeal  is  made  on  Hke 
^ound  that  the  amount  of  the  appeal  bond  is  not  sufficient  to  authorize 
a  suspensive  appeal,  inasmuch  as  it  does  not  exceed  by  one- half  the 
sum  for  which  the  judgment  was  rendered.  This  we  find  is  the  case. 
But  under  the  provisions  of  the  act  of  the  Legislature  of  September 
29, 1868,  the  bond  is  required  to  exceed  om-ImI/  the  amount  of  the 
judgment.  We  find  the  law  so  written,  and  see  no  grounds  to  authorize 
us  to  give  it  a  different  interpretation.  This  bond  was  executed  before 
that  act  was  amended,  and  as  it  does  largely  exceed  one-half  the 
amount  of  the  judgment,  it  should  be  maintained. 

It  is  therefore  ordered  that  the  motion  to  dismiss  the  appeal  be 
overruled. 


On  tub  Merits. 

Taliapebro,  J.    A  suit  was  pending  in  the  Third  District  Court  of 
New  Orleans  in  the  year  1859,  between  the  plaintiff  and  Woods  for  a 
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valuable  property  in  the  city  of  New  Orleans.  In  August  of  that 
year,  and  pending  this  suit,  a  contract  was  entered  into  between  the 
plaintiff  and  defendant  by  which  it  was  agreed  that  Dentony  if  success- 
ful in  the  suit,  was  to  sell  the  property  to  Reading  for  $20,000^  whereof 
$1500  were  to  be  paid  in  cash  at  the  termination  of  the  suit  by  a  final 
decision  of  the  Supreme  Court,  or  at  the  end  of  twelve  months  from 
the  decision  of  the  district  court  if  no  appeal  were  taken.  The 
remainder  was  to  be  paid  in  six  equal  annual  installments  consecu- 
tively, for  which  notes  were  to  be  furnished  stipulating  interest  at  six 
per  cent,  per  annum  from  date  until  maturity  and  eight  per  cent, 
afterwards.  But  it  was  agreed  by  the^  parties  that  should  the  final 
decision  be  delayed  beyond  the  eighteenth  of  June,  1860,  the  whole 
price  should  be  on  interest  at  six  i>er  cent,  per  annum  from  iJtat  date. 
The  suit  was  finally  decided  by  the  Supreme  Court  on  the  eighteenth 
of  June,  1867,  just  seven  years  from  the  time  the  notes  eontemplated 
by  the  parties  were  to  begin  to  draw  interest.  At  the  termination  of 
the  suit  and  when  the  cash  payment  was  to  be  made  and  the  notes 
furnished  a  disagreement  arose  between  the  parties  in  regard  to  the 
basis  on  which  the  estimate  should  be  made  of  the  amount  for  whicli 
the  notes  were  to  be  drawn.  The  plaintiff  contends  that  interest 
should  be  computed  on  the  sum  of  $20,000  for  six  years  and  added  to 
the  principal,  making  $28,400 ;  to  deduct  from  that  amount  $1500,  the 
cash  payment,  and  distribute  the  remainder  in  notes,  each  for  one- 
sixth  of  $26,900,  to  draw  interest  from  date  until  maturity  at  six  per 
cent,  per  annum,  and  eight  per  cent,  afterwards. 

The  defendant's  basis  of  calculation  is,  to  deduct  $1500,  the  cash 
payment,  from  $20,000 ;  to  divide  the  remainder  into  six  equal  parts 
for  which  notes  shall  be  executed,  each  note  to  include  its  distributive 
share  of  the  principal  and  its  quota  of  interest  at  six  per  cent,  from  the 
eighteenth  of  June,  1860,  until  their  respective  maturities,  and  to 
stipulate  interest  at  eight  per  cent,  from  the  day  they  respectively  fall 
due,  dating  the  notes  on  the  eighteenth  of  June,  1867.  The  defendant 
calculates  interest  for  seven  years  on  the  intended  cash  payment  in 
June,  1860,  making  his  indebtedness  $21^30  on  that  part  of  the  contract. 
The  difference  between  the  two  estimates  is  $1764,  in  favor  of  that  of 
the  seller. 

Each  party  made  a  tender  by  act  before  a  notary  public,  one  of  the 
title,  the  other  of  the  price.  These  tenders  were  reciprocally  rejected. 
Thereupon  the  plaintiff  instituted  this  action  to  recover  from  the 
defendant  the  amount  claimed  by  the  larger  estimate.  The  court 
below  rendered  a  judgment  in  favor  of  the  plaintiff,  founded,  however, 
on  a  basis  differing  from  both  the  litigants  and  the  defendant  has 
appealed. 

We  are  not  able,  in  our  view  oi  tne  subject,  to  coincide  with  either 
of  the  litigants,  and  we  think  there  is  error  in  the  judgment.     Both 
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the  judgment  and  the  plaintiff's  estimate  inyolye,  we  think,  a  com- 
pounding of  interest  not  intended  by  the  agreement  of  the  parties. 
The  estimate  of  the  defendant,  although  not  meeting  our  views  fully, 
we  think  amply  covers  the  contract  and  proposes  all  that  the  plaintiff 
is  entitled  to  require.  Proceeding  to  render  such  judgment  as  we 
deem  legal  and  in  conformity  with  the  contract  of  the  parties,  it  is 
ordered,  adjudged  and  decreed  that  the  judgment  of  the  district  court 
be  annulled,  avoided  and  reversed.  It  is  further  ordered  that  upon 
receiving  from  the  plaintiff,  which  he  is  hereby  decreed  to  make,  a 
deed  of  conveyance  vesting  in  the  defendant  a  good  and  sufficient  title 
to  the  property  sold,  the  defendant  pay  the  plaintiff  the  following 
sums  of  money,  viz  : 

First — The  sum  of  two  thousand  one  hundred  and  thirty  dollars, 
being  the  amount  of  the  cash  payment,  with  interest  as  stated  in  the 
defendant's  tender. 

Seeond^The  sum  of  three  thousand  and  eighty-three  dollars  and 
thirty-three  cents,  with  interest  at  six  per  cent,  per  annum,  from  the 
eighteenth  of  June,  1860,  to  the  eighteenth  of  June,  1868,  and  eight 
per  cent,  interest  thereafter  until  final  payment. 

Third — The  like  sum  of  lliree  thousand  and  eighty-three  dollars  and 
thirty -three  cents,  with  interest  at  six  per  cent,  per  annum,  from  the 
eighteenth  of  June,  1860,  to  the  eighteenth  of  June,  1869,  and  eight 
per  cent,  interest  thereafter  until  final  payment. 

Fourth—The  like  sum  of  three  thousand  and  eighty-three  dollars 
and  thirty- three  cents,  with  interest  at  six  per  cent,  per  annum,  from 
the  eighteenth  of  June,  1860,  to  the  eighteenth  of  June,  1870,  and 
eight  per  cent,  interest  thereafter  until  final  payment. 

It  is  further  ordered  and  decreed  that  for  the  installments  of  the 
price  yet  running  to  maturity,  the  defendant  shall,  at  the  same  time, 
execute  and  deliver  to  the  plaintiff  three  several  promissory  notes,  to 
be  drawn  by  the  defendant  to  his  own  order  and  indorsed  by  him,  each 
note  for  the  sum  of  three  thousand  and  eighty-three  dollars  and  thirty- 
three  cents,  made  payable  consecutively  on  the  eighteenth  of  June  oi 
the  years  A.  D.  1871,  1872  and  1873,  and  to  stipulate  the  payment  of 
interest  at  the  rate  of  six  per  cent,  per  annum,  from  the  eighteenth 
of  June,  1860,  to  their  respective  maturities,  and  eight  per  cent,  inter- 
est after  that  time  until  final  payment.  The  notes  to  be  secured  by 
vendor's  lien  and  special  mortgage  on  tlie  property  conveyed. 

It  is  further  ordered  that  the  plaintiff  pay  all  costs  of  these  pro- 
ceedings. 


7t 
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No.  2843.— Seraphin  Brou  et  al.  v.  Widow  P.  P.  Becnel. 

The  plea  of  res  judicata  can  not  be  invoked  against  a  demand  that  has  never  been  Judicial^ 

paaaed  npon. 
The  action  to  enforce  the  i»ayment  of  a  debt  against  a  third  party  who  haa  aaenmed  its  pay* 

ment  in  a  notarial  act,  ia  not  barred  by  the  prescription  of  one  or  three  years. 

APPEAL  from  the  Fourth  District  Court,  parish  of  St.  Charles. 
Beauvais,  J.  St,  M,  Berault,  for  plaintiff  and  appellee.  B.  King 
Cutler^  for  defendant  and  appellant. 

WrLY,  J.  In  1858  Mrs.  Becnel  and  her  daughter,  Miss  Enphemie 
Becnel,  purchased  jointly  from  Harp  &  Armitage  a  plantation  and 
slaves,  assuming;  as  part  of  the  price,  the  payment  of  certain  mortgage 
notes  executed  by  their  vendors  to  the  plaintiff,  Mrs.  Brou.  The 
defendant  was  sued  by  the  plaintiffs  on  her  assumption  of  these  notes 
in  the  act  of  1858,  and  the  litigation  finally  terminated  in  the  decisioa 
of  this  court  of  fourteenth  of  March,  1870.  It  having  been  held  by 
this  court  that  her  assumption  of  1858,  was  not  a  solidary  obligation^ 
but  a  joint  one  with  her  daughter  Miss  Euphemie  Becnel,  judgment 
was  rendered  against  her  for  only  half  the  amount  of  the  valid  part  of 
the  debt,  a  part  of  the  debt  being  held  invalid  because  it  was  for 
the  price  of  slaves. 

The  judgment  heretofore  rendered  against  Mrs.  Becnel  was  to 
enforce  her  obligation  resulting  from  the  act  of  1858.  The  obligation 
of  Miss  Euphemie  Becnel  resulting  from  her  assumption  in  the  said 
act  of  1858,  was  not  determined  in  the  previous  litigation  between  the 
plaintiffs  and  the  defendant.  The  defendant  is  now  sued  on  the  obli- 
gation she  has  incurred  in  a  notarial  act  of  1866,  in  which  she  assumed 
the  obligation  of  Miss  Euphemie  Becnel  in  favor  of  the  plaintiflb,  and 
by  which  act  she  acquired  the  entire  ownership  of  the  property  she 
bought  jointly  with  her  daughter  in  the  act  of  1858. 

In  bar  of  recovery  the  defendant  sets  up  the  exception  that  the 
plaintiflls  have  no  cause  of  action,  also  the  plea  of  res  judicata,  and 
the  prescription  of  one,  three,  five  and  ten  years. 

The  court  gave  judgment  for  the  plaintiffs,  and  the  defenaantffas 
appealed. 

We  think  the  petition  of  the  plaintiffs  shows  a  good  cause  of  action, 
and  that  the  plea  of  res  judicata  can  not  avail  the  defendant.  The 
cause  of  action  is  the  obligation  assumed  by  the  defendant  in  the 
notarial  act  of  1866,  in  which  she  bought  her  daughter's  half  of  the 
land  and  assumed  to  pay  the  debt  owed  by  her  to  the  plain tiflEs.  In 
the  litigation  heretofore  between  the  plaintiffs  and  tho  defendants,  the 
latter  has  only  been  adjudged  to  pay  her  own  obligation  assumed  in 
the  act  of  1858,  which  was  for  half  the  amount  of  the  valid  part  of  the 
notes  declared  upon  by  the  plaintiffs.  They  i;ow  seek  to  make  her 
pay  them  the  other  half  of  the  valid  pai-t  of  these  notes  duo  to  them 
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by  Miss  Eapbemie  Becnel,  bocauao  the  defendant  assumed  to  do  so  in 
the  notarial  act  of  186S. 

The  obligation  on  which  the  plaintiffs  are  now  proceeding,  to  wit, 
the  assumption  of  Mrs.  Becuel,  iu  1866,  has  never  heretofore  been 
abjudicated  upon,  and  it  is  not  discharged  by  eithef  of  the  prescrip- 
tions pleaded.  We  see  no  error  in  the  judgment  of  the  court  below,, 
and  it  is  therefore  af&rmed,  with  costs. 


No.  2944. — Tub  State  op  Louisiana,  ex  rel.  A.  Bonnabel,  v.  Thk 
Police  Jury  of  Jefferson,  Left  Bank. 

The  writ  of  mondamnii  will  not  lie  to  compel  the  police  Jaiy  of  a  parish  to  make  a  contract 
or  pass  an  ordinance  authorizing  the  construction  or  sbeUing  of  a  public  road  which,  by 
the  terms  of  the  act  authorising  It,  thoy  have  a  discretion  to  do  or  not  to  do. 

APPEAL  from  the  District  Court,  parish  of  Jefferson.  Pardee,  J. 
Hornor  ds  Benedict,  for  relator,  appellant.  TF.  J5.  Hyman  and 
Jasiah  Fisk,  for  defendants  and  appellees. 

Howe,  J.  This  was  an  action  for  a  mandamus  to  compel  the 
respondents  to  proceed  and  construct  a  shellroad  in  their  parish,  ia 
accordance  with  what  the  relator  considered  the  peremptory  directions 
of  an  act  of  the  Legislature,  entitled  '*  An  Act  to  proYide  for  the  con- 
struction of  a  shellroad  in  the  parish  of  Jefferson  by  the  police  jury  ol 
the  left  bank  of  said  parish,"  etc.,  approved  March  16,  1870. 

The  district  judge  was  of  opinion  that  the  statute  referred  to  was 
not  mandatory  in  its  nature^  but,  on  the  contrary,  left  in  the  discretion 
of  the  respondents  the  question  whether  the  road  should  be  built  or 
not,  merely  providing  that,  if  they  should  build  it,  its  construction 
must  be  begun  and  proceeded  with  in  a  certain  time  and  a  certain  way,, 
and  he  therefore  refused  the  writ.    The  relator  has  appealed. 

We  do  not  think  the  judge  was  in  error.  The  question  was  of  the 
construction  of  a  costly  improvement,  the  expense  of  which  was  to  be 
in  large  measure  borne  by  certain  owners  of  property  in  the  neigh- 
borhood. It  is  evident  tliat,  in  the  opinion  of  the  local  authorities^ 
the  police  jury,  the  work  was  not  needful,  or  even  desirable.  Under 
such  circumstances,  it  seems  plain  that  a  mandamus  ought  not  to  issue 
unless  the  duty  of  the  jury  is  perfectly  clear — their  neglect  of  it  per- 
fectly evident.  Such  does  not  appear  to  be  the  case.  The  first  section 
of  the  act  declares  merely  that  tlie  police  jury  is  '' hereby  authorized 
and  empowered  to  pass  and  adox>t,  within  ten  days  Irom  the  passage 
of  this  act,  the  necessary  ordinances  and  resolutions  for  the  construc- 
tion "  of  the  road,  and  it  is  not  clear  that  the  repeated  use  of  manda- 
tory language  in  the  subsequent  sections  had  any  other  intent  than  to 
impose  upon  the  local  authorities  a  certaiii  method  of  operation,  in 
case  they  should  choose  to  initiate  the  work. 

For  these  reasons,  it  is  ordered  that  the  judgment  appealed  from  be. 
affirmed,  with  costs. 
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No.  951 . — Aristide  B aure  v.  The  City  op  New  Ohlean  s. 

I  it2  aid 

51  17^1  If  the  aUnvion  or  batture  which  has  fomiod  on  aiid  is  attached  to  a  aparian  tract  or  lot  of 
land  has  attained  a  sofficieut  elevation  above  tho  waters  to  be  susceptible  of  private 
ownership  at  the  time  of  the  sale,  it  does  not  pass  with  the  sale  of  the  land  or  lot,  vnleas 
so  expressed.  Bat  if  it  has  not  reached  a  sufficient  elevation  to  render  it  saseeptible  of 
private  ownership,  then  it  passes  to  the  vendee,  who  is  invested  with  all  the  rights  of 
accretion  which  the  venvlor  had,  without  any  expressions  of  the  vendor,  indicating  its 
transfer. 
Ill  this  case  the  plainti£b  allege  that  they  have  lost  the  title  to  tho  lot  on  which  it  ia  claimed 
the  batture  has  formed,  by  prescription,  but  they  claim  to  bo  the  owners  of  the  batture, 
notwithstanding.  The  evidence  failed  to  show  that  the  batture  had  attained  a  sufficient 
elevation  to  render  it  susceptible  of  private  ownership  at  the  time  the  plaintiff  parted 
with  the  ownership.  Held— That  they  having  lost  their  title  to  the  lot  itself,  bjr  prescrip- 
tion, could  not  recover  the  hatture,  oven  though  the  baUure  were  shown  to  have  been 
foxmed  to  an  elevation  sufficient  to  render  it  susceptible  of  private  ownership,  before  they 
parted  with  €he  title  by  transfer  to  their  vendee. 

APPEAL  from  Second  District  Conrt  of  New  Orxeans.  Thomas,  J. 
Duravft  &  ffomor,  E,  Fitleul,  and  Homor  &  Benedict,  for  plaintiff 
and  appellant.  J,  B,  Beckxcithj  City  Attorney,  and  Bandall  Hunt,  for 
the  city  of  New  Orleans,  defendant  and  appellee 

Taliaferro,  J.  The  plaintifif,  as  agent  of  several  claimants,  repre- 
senting themselves  to  bo  the  heirs  at  law  of  their  grandmother,  Marie 
St.  Jean,  a  free  w^man  of  color,  institutes  tliis  suit  to  recover  a  portion 
ot  the  batture  or  alluvion  deposit  formed  by  the  Mississippi  river  in 
front  of  the  city  of  New  Orleans,  alleging  that  their  ancestor  was  the 
owner  of  a  lot  of  grouod  measuring  two  hundred  and  forty  feet  front 
on  the  liver,  according  to  a  plan  made  by  C.  L.  Trudcau,  surveyor,  on 
the  first  of  April,  1788 ;  that  the  said*  lot,  numbered  thirty-four  on 
Trudeau's  plat  of  survey,  and  marked  on  that  plat,  in  red  ink,  "  Marie, 
negresse/'  is  situated  at  the  corner  of  Girod  and  Tchoupitoulas  streets. 
The  petition  avers  the  loss  of  right  to  this  lot  by  prescription,  but 
insists  that  at  the  time  of  their  ancestor's  purchase,  on  the  first  July, 
1789,  there  existed  in  front  thereof,  the  public  road,  the  dike  or  levee 
and  a  large  batture,  which  the  waters  of  the  river  covered  only  when 
they  rose  to  their  highest  elevation,  the  wliole  being  subject  to  a 
servitude  in  favor  of  the  public,  and  that  the  sale  of  the  lot  with 
"front  on  the  river,"  made  the  property  riparian  with  the  right  of 
batture  or  alluvion,  which  riglit  the  plaintiff  contends  subsists 
in  them. 

The  answer  is  a  general  denial.  Judgment  in  the  lower  court  waa 
rendered  in  favor  of  the  defendant,  and  the  plaintiff  appeals. 

It  appears,  from  the  testimony,  that  Mario  St.  Jean  bought  the  lot  in 
question  from  Marie  J.  Desloodes  and  her  husband,  Bertrand  Gravier, 
by  an  instrument  purporting  to  have  been  passed  before  a  notary  on 
tlie  first  of  July,  1789;  that  the  purchaser  resided  upon  it  for  several 
years  with  one  Jean  Ternoir,  with  whom  she  lived  in  a  state  of  con- 
cubinage ',  that  upon  the  death  of  Ternoir,  which  it  seems  occurred  in 
January,  1792,  his  creditors  caused  the  lot  to  be  seized  and  sold  at 
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auction  as  a  part  of  the  property  of  liis  sncceasion,  and  that  it  T^as 
purchased  by  one  Orset,  who  subsequently  sold  it  to  C.  P.  Girod  j  of 
this  purchase  at  auction  by  Orset  and  his  transfer,  a  memorandum  is 
made  in  red  ink  on  the  lot  designated  as  number  thirty-four  on  Tru- 
deau's  plat.  It  is  shown  that  Marie  St.  Jean  persisted  in  remaining 
upon  the  lot  for  a  considerable  length  of  time  after  it  was  sold,  occu- 
pying a  shed  in  the  rear  of  the  lot :  that  she  complained  of  being 
ill  treated  in  regard  to  the  sale  of  the  property,  exclaiming  on  one 
occasion  to  a  friend :  "  See,  they  have  sacrificed  my  property  to  pay 
the  debts  of  my  husband !"  Her  occupation,  it  is  shown,  was  that  of 
a  nurse  and  a  midwife  of  much  reputation  and  large  practice  in 
respectable  families  of  the  city,  and  that  she  accumulated  a  considera- 
ble amount  of  property  and  purchased  several  slaves.  But  notwith- 
standing the  intelligence  and  facilities  which  these  facts  imply,  it  does 
not  appear  that  any  legal  measures  were  ever  taken  in  her  behalf  to 
avoid  or  rectify  the  injustice  of  which  she  complained. 

Upon  the  trial  of  the  case  in  the  lower  court  objection  was  made  to 
the  introduction  of  a  certified  copy  of  the  notarial  act  of  sale  before 
mentioned,  on  the  ground  that  it  was  attested  by  only  one  witness, 
and  that  it  was  not  signed  by  the  purchaser,  according  to  the  laws  oi 
the  Spanish  Code  then  in  force  in  Louisiana.  The  objection  was  over- 
ruled, and  a  bill  of  exceptions  reserved.  We  do  not  deem  it  important 
to  pass  upon  this  exception,  as  obstacles  of  graver  import  seem  to  lie 
in  the  way  of  the  plaintifi!^s  recovery. 

That  to  riparian  proprietors  belong  the  accretions  which  may,  in 
progress  of  time,  be  formed  by  the  sedimentary  deposits  of  the 
stream  along  its  shores,  there  is  no  question.  In  the  sale  of  riparian 
land  the  test  as  to  whether  the  alluvion  or  batture,  if  any,  attached  to 
it  is  conveyed  with  the  land  or  not,  has  been  definitely  settled  by 
repeated  decisions  of  this  court.  If,  at  the  time  of  the  sale  of  riparian 
land,  the  alluvion  attached  has  attained  a  sufficient  elevation  above 
the  waters  to  be  susceptible  of  private  ownership,  the  alluvion  does 
not  pass  with  the  land,  unless  so  expressed.  See  6  M.,  19;  9  M.,  656; 
7  N.  S.,  624 ;  11  La.,  142 ;  10  An.,  54  and  55 ;  13  An.,  350. 

The  evidence  in  the  record  bearing  upon  this  point  does  not  enable 
lis  to  form  any  satisfactory  conclusion.  We  have  the  allegation  of  the 
plaintiff,  already  noticed,  that  at  the  date  of  the  sale  to  Marie  St. 
Jean  there  existed  in  front  of  the  lot  she  purchased  '*  a  large  batture, 
ifFliich  the  waters  of  the  river  covered  only  when  they  rose  to  their 
highest  elevation."  If  this  was  the  case,  Maria  St.  Jean  acquired  no 
title  to  the  alluvion  formation.  The  title  remained  in  her  vendor. 
If,  at  the  time  of  the  sale,  there  were  no  alluvion  deposits,  or  S  there 
-were  any  and  they  were  not  of  a  character  to  be  susceptible  of  private 
ownership,  liie  subsequent  accretions  inured  to  the  benefit  of  those 
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folding  under  the  sale  made  of  the  lot  of  ground  as  the  property  ot 
Temoir,  the  title  under  which  would  seem  to  have  become  complete 
by  the  prescription  of  thirty  years. 

By  an  act  of  the  Legislature  of  the  thirtieth  of  April,  1853,  a  right 
was  given  "  to  any  riparian  proprietor  to  institute  suit  against  the  city 
corporation  for  so  much  of  the  batture  as  may  not  be  necessary  for  the 
uses  of  commerce  and  navigation,  and  for  the  necessary  highways  and 
other  public  uses,  and  if  it  be  determined  by  the  court  that  any  portion 
of  said  batture  be  not  necessary  for  the  public  uses  above  mentioned, 
the  court  shall  decree  that  said  owner  is  entitled  to  said  property,  and 
compel  said  corporation  to  permit  him  to  enjoy  the  use  and  full 
ownership  of  such  portion  of  said  batture/' 

Conceding  the  plaintiffs  have  the  right  they  set  up  growing  out  of 
the  riparian  ownership,  which  they  claim  once  existed  in  Marie  St. 
Jean,  still,  under  the  statute  quoted,  they  would  be  entitled  to  redaim 
only  such  portion  of  the  batture  as  would  not  be  required  for  public 
uses.  We  find  no  evidence  in  the  record  establishing  what  portion,  if 
any,  of  the  batture  claimed  by  the  plaintiff  is  not  required  for 
public  uses. 

Marie  St.  Joan  died  in  tho  early  part  of  the  year  1815.  From  the 
death  of  Tornoir,  in  1793,  a  period  of  twenty-two  years,  no  legal 
measures  were  adopted  to  rescue  the  property,  (bought,  as  alleged  by 
Marie,  from  Bertrand  Gravier  and  wife),  from  what  is  now  alleged  by 
her  heirs  to  have  been  an  act  of  spoliation.  Her  heirs,  if  they  derived 
any  rights  from  their  ancestor,  have  slept  upon  these  rights  more  than 
half  a  century.  In  asserting  §>  claim  at  this  late  day  to  the  property  in 
question,  it  behooves  them  to  establish  clearly  and  fully  the  title  they 
set  up.    This  we  think  they  have  failed  to  do. 

It  is  therefore  ordered^  adjudged  and  decreed  that  ihe  judgment  of 
the  district  court  be  affirmed,  with  costs. 


On  Rehearing. 

LuDELiKG,  C.J.  .After  mature  consideration,  we  see  no  reason  to 
change  the  decree  rendered  by  us  on  the  eighth  of  March,  1869. 

The  plaintiffs  allege  that  they  are  entitled  to  the  possession  and 
control  of  certain  portions  of  the  batture  in  the  city  of  New  Oiieans, 
as  proprietors  of  riparian  property;  that  their  ancestor  owned  a  lot, 
number  thirty-four  in  a  certain  plan  of  a  portion  of  the  city  at  the 
comer  of  Girod  and  Tchoupitoulas  streets,  in  the  year  A.  D.  1779, 
which  lot  was  bounded,  on  the  front,  by  the  river;  that,  in  1793 or 
1794,  after  the  death  of  Temoir,  with  whom  she  had  been  living  in 
concubinage  on  the  premises,  the  creditors  of  said  Ternoir  caused  *'the 
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above  described  lot  of  ground,  situated  at  the  corner  of  Girod  and 
Tchoupitoulas  streets,"  to  be  sold,  as  the  property  of  '*  the  said  Jean 
Temoir;  tiieir  grandfather,"  to  one  Orset,  who  sold  it  to  Francois 
Girod;  and  that,  by  the  lapse  of  time,  they  had  losl^  their  title  thereto. 
But  they  claim  the  batture  in  front  of  said  property,  which  they  allege 
•existed  at  the  time  of  the  purchase  by  their  mother,  Marie  St.  Jean. 

If  it  be  true  that  alluvion  had  been  formed,  a^oining  the  levee  in 
i^nt  of  this  lot,  and  was  of  sufficient  height  to  be  considered  as  pri- 
vate property  at  the  time  it  was  sold  to  Orset,  in  1794,  it  belonged  to 
the  owner  of  lot  number  thirty-four,  as  an  adjunct  or  accessory  thereof. 
It  is  impossible,  therefore,  to  perceive  how  that  fact  would  benefit  the 
plaintiffs,  if  proved,  as  they  aver  in  their  petition  that  this  same  lot 
was  sold,  at  public  auction,  during  the  lifetime  of  their  mother,  and 
that  their  right  and  title  thereto  had  been  destroyed  by  prescription. 

The  right  to  alluvial  formation,  w  batture,  is  inherent  in  the  property 
itself,  and  results  from  natural  as  well  as  municipal  law,  in  consequence 
of  the  local  situation  of  the  land  to  which  it  is  attached.  If,  there- 
fore, lot  number  thirty-four  had  a  "front  to  the  river" — ^^ /rente al 
rio^^ — when  the  ancestor  of  plaintiffs  purchased,  its  front  remained  the 
same  when  it  was  sold  at  public  auction ;  for,  according  to  their  own 
Judicial  admissions,  it  was  *Hhe  above  described  lot  of  ground,  situated 
.at  the  comer  of  Girod  and  Tchoupitoulas  streets,"  which  was  sold,  and 
the  title  whereof,  they  admit,  they  had  lost  by  prescription.  There  is 
nothing  in  the  record  to  show  the  contrary. 

But  there  is  no  evidence  whatever  to  show  that  any  alluvial  forma- 
^tion  existed  in  front  of  lot  number  thirty-four  when  Marie  St.  Jean 
bought  it,  or  when  it  was  sold  at  public  sale.  If  the  batture  were 
formed  subsequently,  it  belonged  to  the  person  who  owned  the  lot  at 
that  period.    6  M.  19 ;  9  M.  656 ;  11  La.  142 ;  18  La.  229. 

It  is  therefore  ordered  that  the  decree  heretofore  rendered  be 
Affirmed. 


I^o.  2057.— Nathaniel  Chesnut,  Natural  Tutor  of  R.  Ch^snut,  r. 

John  Hughes. 

The  prescription  of  one  year  in  bar  of  sn  action  in  damages  fiir  a  qnasi  ofTense  mnst  be  com. 
pnted  from,  the  day  on  which  the  iivjury  was  caused,  without  computing  the  day  on 
which  it  was  received.    C.  C.  3430, 3M7. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley,  J. 
BoherUon  &  Zacharie,  Campbell,  Spofford  (&  Campbell^  for  plaintiff 
and  appellee.  Brice  &  Mitchell  and  M,  J.  Leovy,  for  defendant  and 
appellant. 

This  case  was  tried  by  a  jury  in  the  court  below.  The  verdict, 
which  was  based  entirely  on  the  facts,  was  set  aside  on  appeal  because 
it  was  not  sustained  by  the  evidence  in  the  record. 
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LuDELiNGy  C.  J.  The  plaintiif  sued  the  defendant  for  twelve  hun- 
dred dollars,  due  to  himself,  and  for  twenty-five  thousand  doUarSi  due 
to  his  minor  son,  for  damages  occasioned  to  them  by  the  neglect  and 
gross  carelessness  of  the  defendant,  in  this,  that  he  allowed  ^Hhe 
fencing,  and  particularly  the  gates  in  the  fencing,  inclosing  a  lot  of 
ground  belonging  to  defendant  to  become  so  dilapidated  and  insecure 
that  they  endangered  the  lives  of  those  who  passed  along  the  street  at 
that  point.  That  on  the  fourth  of  April  last,  his  son,  Rogers  Chesnnt, 
then  aged  about  ten  years,  while  quietly  passing  along  the  public 
street,  in  front  of  the  above  mentioned  property,  •  •  •  ^as  sud- 
denly struck  down  by  a  large  and  ponderous  gate  *  *  *  and  was 
seriously  injured  for  life.  That  the  falling  of  the  gate  was  owing  and 
solely  due  to  the  insecure  condition  of  the  gate  or  portion  of  the 
fence,"  etc. 

The  defendant,  for  answer,  denied  all  liability,  alleged  that  the 
property  was  in  the  possession  and  under  the  control  of  Charles  Mor- 
gan, who  had  leased  it  from  defendant;  that  the  fence  and  gate  were 
in  good  order,  and  could  not  have  fallen  or  injured  any  one  if  the 
panel,  which  fell,  had  not  been  removed  from  its  proper  position  by 
some  trespassers ;  and  he  further  pleads  prescription  of  one  year. 

There  was  a  trial  by  a  jury,  who  rendered  a  verdict  for  three  thou- 
sand dollars  for  the  father  and  three  thousand  dollars  for  the  son,  and 
judgment  was  rendered  accordingly. 

Prescription  had  not  accrued  when  the  citation  was  served  on  the 
fourth  of  April,  1808,  the  injury  having  occurred  on  the  fourth  of 
April,  1867.  The  year  mrust  be  computed  from  the  day  on  which  the 
injury  was  caused — the  day  a  qtw  is  not  included.  C-  C,  article  3467 
(3430)  J  3  An.,  528. 

The  evidence  establishes  that  the  premises  had  been  leased  to 
Charles  Morgan ;  that  the  fence  was  not  in  a  dilapidated  or  bad  con- 
dition, and  that  no  injury  could  have  resulted  to  anyone  passing  by  if 
the  panel  or  gatt^  had  not  been  removed  from  its  proper  position.  It  is 
proved  that  the  gate  or  portion  of  the  fence  which  fell  had  been  taken 
from  its  place  by  trespassers,  who  desired  to  pass  over  the  premises, 
and  that  they  had  neglected  to  place  it  back  into  the  clews  or  sockets- 
which  secured  it.  It  is  further  proved  that  two  of  the  boys  were  on 
the  fence  and  the  other  was  trying  to  get  up  a  few  minutes  before  the 
accident.  Mr.  Sampson  says:  '*  When  I  came  out  I  saw  two  of  the 
boys  on  the  fence  and  one  below,  trying  to  get  up.  They  were  climb- 
ing the  gate.  The  gate  was  leaning  against  the  fence.  Both  the  boys 
on  the  top  were  waving  and  hallooing."  This  was  "  about  five  minutes 
before  .he  saw  them  carrying  the  little  boy  Chesnut  awav.^*  It  is 
further  proved  that  the  wind  was  quite  strong  at  the  time. 

The  evidence  entirely  fails  to  show  that  the  injury  was  caused  by 
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negligence,  impradence,  want  of  skill,  or  fault  of  any  kind,  on  the 
part  of  the  defendant.    15  An.,  448,  Barton  v.  Davis. 

The  verdict  of  the  jury  is  manifestly  erroneons. 

It  is  therefore  ordered,  a^adged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled ;  that  the  verdict  of  the  jury  be  set 
aside,  and  that  there  be  judgment  rejecting  the  plaintiff's  demand, 
with  costs  of  both  courts. 


No.  2008. — George  Wood,  Curator,  v.  Ph(enix  Mutual  Lite  Insu- 
rance Company,  of  Hartford,  Connecticut. 

A  Judgment  that  has  been  rendered  against  a  life  Insuranoe  company  In  favor  of  one  claimant 
of  the  policy,  can  not  be  invoked  by  the  company  as  fw^udieoto  in  a  suit  brought  by 
another  claimant,  who  was  not  a  party  to  the  salt  in  which  it  was  rendered.  It  may, 
however,  be  set  up  in  defense  to  the  second  action,  and  the  company  be  permitted  to 
show  that  they  paid  to  the  party  legally  entitled  to  the  money. 

The  possession  of  a  printed  or  written  policy  of  insurance  is  not  conclnaive  proof  of  a  right 
to  recover  the  insurance  money.  It  is  merely  the  evidence  of  the  contract.  The  right 
to  the  money  may  be  assigned  without  any  reference  to  the  policy. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumontj  J. 
T.  Gilmore,  for  plaintiff.    H.  J.  Leovy,  for  defendant  and  appellee. 

Howell,  J.  This  is  a  suit  by  attachment  on  a  policy  of  insurance , 
to  which  the  exception  of  rea  judicata  was  pleaded,  and  having  been 
sustained,  the  plaintiff  appealed. 

£.  D.  Collier  insured  his  life  in  the  defendant  company  in  November, 
1864,  and  died  in  New  Orleans,  in  1868.  Three  parties  claimed  the 
money — Mrs.  Collier,  the  mother  of  the  deceased,  residing  in  Ohio }  R. 
F.  Goodman,  administrator  of  deceased,  appointed  in  Hartford,  Con- 
necticutt  and  George  Wood,  the  curator,  in  New  Orleans.  Suit  was 
instituted  by  Goodman  against  the  company  at  its  domicUe,  in  Hart- 
ford, whereupon  they  filed  a  suit  in  chancery,  in  the  nature  of  a  bill 
of  interpleader,  admitted  their  indebtedness  and  willingness  to  pay, 
and  asked  the  court,  after  proper  formalities,  to  decide  to  whom  the 
money  should  be  paid.  Notice  was  ordered,  and  two  of  the  parties — 
Mrs.  Collier,  of  Ohio,  and  Goodman,  of  Hartford — made  appearance, 
and,  after  hearing,  judgment  was  rendered  ordering  the  company  to 
pay  the  insurance  money,  less  a  small  sum,  to  Mrs.  Collier,  who  claimed 
as  assignee. 

WhUe  it  is  true  that  this  judgment  can  not  be  invoked  as  res  judicata 
against  the  plaintiff  in  this  suit,  as  he  was  not  legally  cited,  and  did 
not  make  himself  a  party  to  the  litigation  in  which  it  was  rendered, 
yet  it  may  be  set  up  as  a  defense,  and  the  company  permitted  to  show 
that  they  paid  to  the  party  i-eally  entitled  to  the  insurance  money. 

We  are  not  prepared  to  say  that  the  possession  of  a  written  or  printed 
policy  of  insurance  is  conclusive  proof  of  a  right  to  recover  the  insu- 
ranee  money.    Such  an  instrument  is  merely  the  evidence  of  the  con- 
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tract,  and  is  not  negotiable.  The  right  to  the  insoranee  nay 
be  assigned  entirely  dehors  this  instrument,  and  as  it  appears  fix»m  the 
record  that  the  defendants  have  paid,  or  been  judicially  ordered  to 
pay,  to  a  party  who  asserted  a  right  by  assignment,  they  should  hare 
an  opportunity  to  establish  the  yalidity  of  the  alle^d  assignment  and 
payment.  Justice,  we  think,  requires  the  remanding  of  the  case  for 
such  purpose. 

It  is  therefore  ordered  that  the  judgment  maintaining  the  exception 
herein,  be  set  aside,  the  exception  overruled,  and  this  case  remanded, 
to  be  proceeded  with  in  accordance  with  tlie  views  in  the  foregoiag 
opinion.    Costs  of  appeal  to  be  paid  by  appellees. 

Behearing  refused. 


No.  1849.— J.  W.  Zacharie  i^.  C.  LvoKs,  Administratrix. 


M  I680I         ^^  ^^^  record  shows  tbat  tho  amount  in  dispute  in  the  conrt  below  is  leas  than  flre  haadred 
"22    618  doll&rs,  the  Supreme  Conrt  will  notice  the  fact  ex  q^Seio  and  diaokiss  the  appeaL  snAn.7SBL 

117    926 

A  PPEAL  from  tlie  Second  District  Court,  of  New  Orleans.  Thowuu^  J. 
Jjl  Campbell,  Spofford  iSc  Campbell,  for  plaintiff  and  appellant.  C7.  Bo- 
melius  &  Alfred  PhilipB,  for  defendant  and  appellee. 

Howe,  J.  The  plaintiff,  in  November  1866,  leased  to  L.  W.  Lyons 
a  store  in  New  Orleans  for  a  term  of  years  "  at  twelve  thousand  five 
liundred  dollars  per  annum,  payable  monthly,  in  notes  to  be  given  on 
the  first  October  of  every  year,  for  $1041  66  each,  payable  in  gold,  or 
national  currency  to  be  received  with  the  current  gold  premium 
added,  but  gold  not  to  exceed  fifty  per  cent,  premium  for  national 
•currency,  or  national  currency  to  be  received  at  that  rate." 

In  October,  1867,  Lyons  having  died,  the  defendant,  bis  adminis- 
tratrix, gave  the  notes  required  for  the  coming  year.  The  suit  bow 
before  us  is  instituted  upon  the  lease  and  ^he  following  note  : 

<»  $1041.  **  New  Orleans,  October  1,  1867. 

"  Four  months  after  date  I  promise  to  pay  to  the  order  of  J.  W. 
"Zacharie,  ten  hundred  and  forty-one  dollars  at  the  Citizens'  Bank  of 
New  Orleans,  i»  gold,  provided  the  premium  in  gold  does  not  exceed 
fifty  per  cent,  as  per  lease  dated  sixth  November,  1866,  value  received 
in  rent.  "  0.  Lyons,  Administratrix." 

The  plaintiff  claimed  that  the  premium  on  gold  at  the  time  tiiis 
note  fell  due  and  remained  unpaid,  was  thirty-nine  and  one-fourth  pw 
cent,  and  therefore  asked  judgment  for  $1449  .59,  with  interest  and 
fees  of  protest. 

The  defendant,  admitting  the  execution  of  the  lease  and  note, 
averred  that  the  clause  providing  for  a  payment  in  gold,  or  in  nations! 
currency,  to  be  received  with  the  current  gold  premium  added,  was  in 
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riolatioil  of  law  and  in  opposiiioA  to  public  policy,  as  having  the 
immediate  and  direct  eiSBct  to  depreciate  the  legal  tender  notes  issued 
under  the  laws  oi  Congress,  and  to  destroy  the  role  established  by 
said  laws  making  said  notes  a  legal  tender  of  payment,  and  therefore 
null  and  void ;  that  she  was  bound  only  for  the  sum  in  legal  tender 
notes,  which  she  had  ofifered  to  pay,  and  that  she  again  oflGers  to  pay 
the  same  by  depositing  the  amount  in  court. 

The  plaintifif  having  withdrawn  the  amount  thus  deposited  the  judge 
a  quo  decided  that  he  could  recover  nothing  further,  and  therefore 
rendered  judgment  in  favor  of  defendant.    The  plaintiff  appealed. 

From  this  statement  it  appears  that  the  amount  in  dispute  in  the 
court  below  at  the  dme  of  trial,  was  less  than  five  hundred  dollars, 
and  that  we  have  no  jurisdiction.  We  notice  the  £Act  ex  officio.  2 
An.  196 ;  21  An.  728 ;  Knmmel  v.  Libermao,  lately  decided. 

Appeal  dismissed. 


No.  2918.— Martin  Farrbll  v.  Thomas  O'Nkil— Gilbert  Lthak, 
Surety — Mrs.  Gilbert  Lykan,  Opponent. 

A  Judgment  tbat  has  been  regnUrly  obtained  by  the  wife  against  her  hneband  can  not  b<' 
contested  or  inquired  into  collaterally  by  a  creditor  of  the  haaband  whoee  claim  only 
arose  after  it  was  rendered.    10  An.,  564. 

The  burden  of  proof  falls  on  the  creditor  who  alleges  that  a  Judgment  in  fiivor  of  the  wiCp 
and  against  her  husband  is  simulated. 

APPEAL  from  Fifth  District  Court,  parish  of  Orleans.  Leaunu>nt,  J. 
Hornor  &  Benedict^  for  plaintiff  and  appellant.  Bogers  dt  Blanc^ 
for  defendants  and  appellees. 

Wtly,  J.  The  plaintiff,  having  judgment  against  Gilbert  Lyman, 
the  surety  on  the  release  bond  of  the  defendant,  Thomas  O'Neil, 
caused  execution  to  issue  and  the  property  in  dispute  in  this  case  to  be 
seized  as  the  property  of  said  surety.  Thereupon,- Mrs.  Lyman  sued 
out  a  writ  of  injunction,  claiming  to  be  the  owner  of  the  property  by 
virtue  of  an  act  of  giving  in  payment  made  to  her  by  her  husband  in 
satisfaction  of  a  judgment  she  had  against  him. 

The  plaintiff  moved  to  quash  this  iivjunction.  The  rule  was  dis- 
missed, the  case  tried  and  judgment  was  rendered  in  favor  of  Mrs. 
Lyman,  decreeing  her  to  be  tlie  owner  of  the  property  seized  by  the 
plaintiff,  and  perpetuating  her  injunction. 

From  this  judgment  the  plaintiff  has  appealed. 

In  his  pleadings  the  plaintiff  urges  tliat  both  the  judgment  of  Mrs. 
Lyman  against  her  husband  and  the  act  of  giving  in  payment,  in 
satisfaction  thereof,  were  simulated,  fraudulent  and  collusive,  and 
were  had  merely  for  the  purpose  of  concealing  his  property  from  the 
pursuit  of  his  creditors.  In  argument,  however,  plaintiff's  counsel 
appears  to  rely  upon  the  charge  of  simulation. 
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On  the  other  hand,  the  opponent,  Mrs.  Lyman,  contends  that  her 
jndgment  can  not  be  attacked  collaterally,  and  that  the  plaintiff  can 
not  contest  the  validity  of  her  judgment,  which  was  obtained  before 
the  existence  of  his  claim. 

In  support  of  his  position  the  plaintiff  has  introduced  the  evidence 
upon  which  Mrs.  Lyman-s  judgment  against  her  husband  was  obtained. 

We  think  the  correctness  of  that  judgment  or  the  sufficiency  of  the 
evidence  upon  which  it  was  rendered  can  not  be  inquired  into  by  the 
plaintiff,  whose  claim  arose  subsequent  to  its  rendition. 

The  case  of  Dingrave  v.  Norwood,  sheriff,  et  al.,  10  An.,  564,  bears  a 
striking  analogy  to  the  one  before  us,  and  it  was  there  held  that  the 
creditors  of  the  husband  can  not  contest  the  validity  of  a  judgment 
right  acquired  before  the  existence  of  their  own  claim. 

As  to  the  charge  of  simulation,  it  was  incumbent  on  the  plaintiff  to 
prove  it,  and  this  he  has  failed  to  do. 

The  case  of  Levistones  v.  Brady,  II  An.,  605,  cited  by  the  plaintiff, 
does  not  conflict  with  the  view  we  have  taken  of  this  case.  Here,  w€ 
think  the  judgment  upon  its  face  valid ;  there,  it  appeared  to  have  been 
based  upon  the  admissions  of  the  husband,  and  the  court  held  that  the 
rule  we  have  mentioned  must  apply  to  a  case  ostensibly  valid. 

Judgment  affirmed. 


No.  2321.— Merchants'  Mutual  Insurance  Company  t\  J.  L.  Pointer. 

The  discovery  of  a  better  defense  after  judgment  than  the  one  nrged  on  the  trials  sach  as 
that  the  title  of  the  assured  to  the  steamer  was  fraudulent  and  simulated,  is  not  good 
cause  for  annulling  it 

The  averment  in  an  action  of  nnilltj,  that  had  the  insurance  company  known  of  the  fraudu- 
lent and  simulated  character  of  plaintiif's  title  to  the  Teasel  at  thetbne  the  insurance 
was  effected,  they  would  not  have  taken  the  risk,  is  a  good  defense  to  urge  at  the  triaL 
But  it  is  not  a  valid  basis  for  annulling  the  Judgment  which  has  been  obtained  without 
fraud  or  other  ill  practices  by  the  judgment  creditor  on  the  triaL    C.  P.  607. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley,  J, 
Albert  Voorhies,  for  plaintifib  and  appellants.  Bandolphy  Single- 
ton &  Browne,  for  defendant  and  appellee. 

Wyly,  J.  The  plaintiffs,  the  Merchants'  Mutual  Insurance  Com- 
pany, have  appealed  from  a  judgment  dismissing  their  suit  to  annul  a^ 
judgment  obtained  by  the  defendant  against  them  in  the  district  court,, 
and  also,  on  appeal  to  the  Supreme  Court,  for  the  amount  of  an  insn- 
ranee  policy  on  the  steamer  Fanny  Fisk,  which  was  lost. 

The  question  is,  can  the  Insurance  Company,  who  only  set  up  a 
special  defense  to  that  suit,  to  wit :  the  unseaworthiness  of  the  Teesel, 
now  sue  to  annul  the  judgment  therein,  on  the  ground  that  since  its 
rendition  they  have  discovered  that  the  title  of  the  assured  to  the 
steamer  was  not  valid,  that  it  was  a  fraudulent  simulation,  which,  had 
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it  been  known  to  them,  would  Iiave  induced  tbem  to  decline  taking  the 
aaid  mk.  In  other  words,  will  Uie  discovery  of  a  better  defense,  after 
judgment,  than  the  one  used  on  the  trial,  be  a  good  cause  to  annul  it  Y 

In  our  opinion  it  will  not  if  it  be  of  the  character  of  the  one  herein 
relied  on. 

It  is  a  good  defense  to  a  suit  that  the  contract  on  which  it  is  based 
was  consummated  by  deception  or  fraud.  But  such  an  averment 
would  not  be  a  valid  basis  for  annulling  a  judgment  obtained  without 
fraud  or  other  ill  practices  of  the  judgment  creditor  at  the  trial.  C. 
P.  607. 

It  is  not  pretended  that  there  was  fraud  practiced  at  the  trial.  The 
complaint  is  simply  that  the  insurance  company  would  not  have  made 
the  contract  of  insurance  with  the  defendant,  had  they  known  that  his 
title  deed  to  the  "  Fanny  Fisk"  was  not  valid,  that  it  was  a  fraudulent 
simulation.  This  would  probably  have  been  an  effectual  defense  had 
it  been  urged  at  the  trial,  but  it  is  no  ground  to  annul  the  judgment. 
We  have  discovered,  in  the  written  opinion  of  the  learned  judge  a  quo, 
An  elaborate  examination  of  the  question,  and  regard  his  conclusion  as 
correct. ' 

It  is  therefore  ordered  that  the  judgment  herein  be  afBrmed,  with 
costs. 

Rehearing  refused. 


No.  I960.— Louisiana  Mutual  Insurance  Compant  v,  G.  Batt  and  S. 
Cambon. — Same  t;.  Jean  DuBARnrand  W.  Maylie — Consolidated. 

"SoUb  thikt  hare  been  given  to  the  city  of  New  Orleans  for  a  lease  of  certain  markets,  socured 
by  mortgage,  which  have  been  transferred  by  the  city,  and  passed  into  the  hands  of  third 
parties  before  maturity,  can  not  be  discharged  in  city  notes.  In  such  a  case,  the  holder 
can  recover  from  the  maker  the  full  amount  in  lawful  currency. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  TMard,  J. 
JSace,  Foster  dt  E»  T,  Merrick,  for  plaintiffs  and  appellants.  Oyprien 
Dvfour,  for  defendants  and  appellees. 

Howe,  J.  The  notes  sued  upon  in  these  cases  were  made  as  follows: 
The  one  by  G.  Batt,  with  S.  Cambon  as  indorser,  the  other  by  Jean 
Dubarry,  with  W.  Maylie  as  indorser.  They  were  rent  notes,  given  in 
this  form  to  the  city  of  New  Orleans  in  accordance  with  the  terms  of 
certain  market  leases,  and  paraphed  by  the  notary  before  whom  the 
leases  were  executed.  They  were  transferred  before  maturity,  and  for 
a  valuable  consideration,  to  the  plaintiff. 

The  defense  in  each  case  was,  that  the  note  in  suit  was  made  payable 
at  the  office  of  the  City  Treasurer )  that  it  was  identified  with  the  lease, 
that  the  city  of  New  Orleans  had  agreed  to  received  what  are  known 
as  ''city  money,"  or  ''city  notes,"  in  payment  of  debts  due  to  it; 
that  the  defendants  had  tendered  the  same  at  the  maturity  of  the 
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obligation  in  Bait ;  and  that  the  plaintiffs  were  fully  aware  of  tfaege- 
eqaitieB,  and  were  not  bona  fide  holders  of  the  note,  bat  held  the  same^ 
for  account  of  the  city  of  New  Orleans. 

The  court  below  gave  judgment  as  prayed  for  by  the  defendants, 
decreeing  that  the  notes  be  paid  in  ''city  money,'*  and  that  the  costs 
of  the  suit  be  borne  by  plaintiffs,  and  the  plaintiffs  have  appealed. 

It  plainly  appears,  from  the  testimony,  that  the  plaintiffs  became,  as- 
already  remarked,  owners  of  the  notes  for  valae,  before  maturity.  As 
for  notice  of  any  such  equity  as  that  alleged,  we  are  unable  to  find  any 
in  the  notes,  the  paraphs,  or  the  leases,  or  that  any  such  notice  was> 
otherwise  brought  home  to  the  plaintiffs.  The  case  is  not  unlike  that 
of  Case  17.  Berwin,  lately  decided,  and  the  judgment  should  be  the  same.. 
22  An.  page  — , 

It  is  therefore  ordered,  in  the  case  first  named,  being  No.  21,751  of 
the  docket  of  the  Fourth  District  Court  for  the  parish  of  Orleans,  that 
the  judgment  appealed  from  be  amended  in  favor  of  plaintiffs,  by 
striking  therefrom  the  clause  which  provides  that  the  satiie  shall  be- 
payable  in  city  money,  and  that  the  costs  shall  be  borne  by  plaintiffs ; 
that,  as  thus  amended,  the  judgment  be  affirmed,  and  that  the 
defmdants,  Batt  and  Cambon,  pay,  in  aolido,  the  costs  of  both  courts. 

And,  in  the  case  secondly  named,  being  No.  21,752  of  the  docket  oi 
said  district  court,  it  is  ordered  tliat  the  judgment  appealed  from  be 
amended  in  favor  of  plaintiffs,  by  striking  therefrom  the  clause  which 
provides  that  the  same  shall  be  payable  in  city  money,  and  that  the 
costs  be  borne  by  plaintiffs;  that,  as  thus  amended,  the  judgment  he 
affirmed,  and  that  the  defendants,  Dubarry  and  Maylie,  pay,  tit  solidoy, 
the  costs  of  both  courts. 


22    822|       No.  2890. — ^The  State  op  Louisiana,  ex  rel.  J.  C.   De  St.  UowsAf 
'*^'  V,  Levee  Steam  Cotton  Press  Company. 

The  i^peal  wUl  be  cliamiaaed  if  the  record  UXSb  to  show  that  the  amoimt  in  dispute  exceeds 
flye  hnndred  dollars. 

The  affldayit  by  ihe  appellants  that  they  feel  an  Interest  in  the  matter  at  issue,  exceeding  five 
hundred  dollars,  and  that  the  right  to  control  the  books  of  the  company  exceeds  in  value 
five  hundred  dollars,  is  not  sufficient  to  give  the  Supreme  Court  Jurisdiction  of  the  appeal. 

APPEAL  from  Eighth  District  Court,  parish  of  Orleans.    Dikibley  J.. 
0,  BomUus  and  Alfred  FUUpsy  for  relator  and  appellee.    E.  Ber- 
mwdegj  for  defendant  and  appellant. 

Ludelino,  C.  J.  The  motion  to  dismiss  the  appeal,  for  want  of 
jurisdiction  raiione  materke,  must  prevail.  The  relatriz  has  obtained 
an  order  to'oompel  the  Levee  Steam  Cotton  Press  Company  to  let  her 
examine  tbeir  books  fw  the  purpose  of  learning  in  whose  name  stattds> 
the  sixty-six  shoies  of  stock  of  said  company,  which,  she  alleges  right- 
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folly  belongs  to  ber.  There  is  nothing  in  the  record  to  show  that  there 
is  an  amonnt  exceeding  (500  in  dispute.  The  affidavit  filed  states  that 
the  officers  of  the  company  '^feel  an  interest  exceeding  $500  in  the 
matter  at  issae,  and  that  the  right  of  respondent  to  control  the  books 
of  the  company  exceeds  in  value  (500." 

The  question  at  issue  was  simply  the  right  of  the  relatrix  to  inspect 
the  books  of  defendant,  for  the  purpose  above  stated ;  and  whether  the 
defend  :nt  feeh  a  great  interest  in  the  matter  or  not,  is  not  a  fact  whidi 
can  confer  jurisdiction  in  this  court.    Art.  74  Constitution. 

It  is  therefore  ordered  that  the  appeal  be  dismissed. 


No.  1075. — Southern  Dey  Dock  Companit  t?.   Gibson,  Rodnet  & 

DOWTY. 

A  oontraot  for-  materials  fornished  and  repairs  done  to  a  steamboat  or  other  vessel  in  the- 
home  port  is  not  a  maritime  contcaot,  tberelbre  the  admiralty  courts  of  the  United  States 
have  not  exclusive  Jurisdiction  to  enforce  alien  arising  from  such  a  contract. 

By  the  home  port  of  a  vessel  is  meant  the  port  or  place  of  her  permanent  registry  and  enroll-. 
ment,  and  the  place  where  every  act  of  sale  or  mortgage  must  be  reoordod  to  give  it 
effect  against  third  persons. 

The  States  are  competent  to  create  such  liens  as  their  Legislatures  may  deem  just  and  expe- 
dient in  fiivor  of  ftimishers  of  supplies  and  materials  used  in  the  construction  and 
epairing  of  vessels,  and  to  enact  reasonable  rules  and  regulations  prescribing  the  mode 
of  tiieit  enforcement,  provided  they  do  not  amount  to  a  regulation  of  commerce  between, 
the  States. 

Where  suit  is  brought  in  a  State  court  to  enforce  a  lien  on  a  vessel,  which  lien  is  given  by 
statute,  and  the  owners  of  the  vessel  except  to  the  Jurisdiction  on  the  ground  that  the^ 
tien  is  an  admiraJtty  one,  which  the  State  court  is  without  Jurisdiction  to  enforce,  the 
State  court  will,  in  case  of  donbt,  matotain  its  Jorisdictioa. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orlean s.  Thiard,  J. 
Bentinck  Egan^  for  plaintiff  and  appellee.  Eandolj^hj  &ngleton  dc 
Browne,  for  defendants  and  appellants. 

Howell,  J.  Plaintiffs  allege  ''  that  David  Gibson,  a  resident  of 
Cincinnati,  Ohio,  and  Martin  Rodney  and  John  C.  Dowty,  of  New 
Orleans,  owners  of  the  steamboat  St.  Nicholas,  a  boat  engaged  ia 
carrying  freight  and  passengers  for  hire,  are  justly  and  trul}*  indebted 
to  petitioners  in  the  full  sum  of  $2549  92,  costs  of  protest  and  interest, 
for  work  and  materials  furnished  by  petitioners  in  repairing  and 
docking  said  steamer,  within  the  last  six  months,  «  *  »  Petitioners 
further  represent  that  they  have  by  law  a  lien  and  privilege  on  said 
steamer  for  the  payment  of  said  sum  of  $2549  92."  They  caused  the- 
boat  to  be  provisionally  seized  and  citation  to  issue  to  the  defendants, 
who  excepted  to  the  action  on  tlie  grounds  : 

FWBi — The  cause  of  action  upon  which  this  suit  is  based  is  an  admi- 
ralty cause,  and  as  such^  the  United  States  admiralty  courts  alone 
have  jurisdiction  of  the  same,  saving  to  the  plaintiffs  the  right  of  a, 
common  law  remedy,  when  the  common  law  is  competent  to  give  it 
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Second — That  the  proceeding  in  this  cause  is  not  a  common  law 
remedy,  but  a  statutory  remedy,  vesting  in  this  court  a  proceeding  tii 
9*em,  which  is  an  admiralty  Droceedincr,  and  bv  reason  thereof  this 
court  has  no  jurisdiction. 

Third — That  the  proceeding  in  this  case  is  an  admiralty  proceeding 
and  the  cause  an  admiralty  one,  and  as  such,  the  courts  of  the  United 
States  have  exclusive  jurisdiction  thereof." 

This  exception  was  overruled  and  the  defendants  answered,  reserv- 
ing the  exception,  and  pleading  a  general  denial.  Judgment  was 
rendered  in  favor  of  plaintiffs  with  privilege,  and  defendants  appealed. 

The  main  question  before  us  is  that  of  jurisdiction,  raised  by  the 
exception,  and  is  stated  by  the  defendants  in  the  following  form  : 

''  If  the  lien  alleged  by  plaintiffs  be  an  admiralty  lien,  the  district 
court  of  the  Stato  could  not  enforce  it,  and  this  action  must  be 
dismissed  at  plaintiffs'  costs/' 

To  show  the  lien  to  be  an  admiralty  one,  and  the  State  courts  to  be 
without  jurisdiction,  they  cite  the  Judiciary  Act  of  1789,  Ch.  20,  §  9 ; 
Ashbrook  et.  al.  t^.  The  Golden  Gate,  5  Am.  Law  Reg.  148 ;  The  Moses 
Taylor,  4  Wallace,  143;  The  Hine  v.  Trevor,  Id.  555;  Tlie  Belfast,  7 
Wallace,  624 ;  and  Berain  t;.  Matanzas,  19  An.  384. 

These  authorities  very  clearly  sustain  the  proposition  that  au 
admiralty  lien  can  not  be  enforced  by  State  courts,  but  not  that  all 
liens  upon  vessels  navigating  the  waters  of  this  country  are  admiralttf 
liens. 

In  the  case  of  the  Belfast,  the  latest  of  the  above,  on  that  subject, 
(December,  18C8),  it  is  expressly  announced,  at  page  645,  that  *'  such 
a  lien  does  not  arise  in  a  contract  for  materials  and  supplies  famished 
to  a  vessel  in  her  Jiome  port,  and  in  respect  to  such  contracts  it  is  com- 
petent for  the  States,  under  the  decisions  of  this  court,  to  create  such 
liens  as  their  Legislatures  may  deem  just  and  expedient,  not  amount- 
ing to  a  regulation  of  commerce,  and  to  enact  reasonable  rules  and 
regulations  prescribing  the  mode  of  their  enforcement. 

Contracts  for  ship  building  are  held  not  to  be  maritime  contracts, 
and,  of  course,  they  fall  within  the  same  category,  but  in  all  cases 
where  a  maritime  lien  arises,  the  original  jurisdiction  to  enforce  the 
same  by  a  proceeding  in  rem  is  exclusive  in  the  district  courts  of  the 
United  States,  as  provided  in  the  ninth  section  of  the  Judiciary  Acf 

In  the  next  case  in  the  same  volume,  (White's  Bank  v.  Smith,  650), 
the  "home  port  of  a  vessel  was  recognized  to  be  that  of  the  permaBeot 
registry  or  enrollment,  and  where  every  act  of  sale,  mortgage,  etc.,  ix^ 
liave  effect  against  third  persons,  must  be  recorded,  to  wit :  the  port, 
''at  or  nearest  to  which  the  owner,  if  there  be  but  one,  or  if  more 
than  one,  the  husband  or  ftcting  and  managing  owner  of  said  ship  or 
vessel  usually  resides.'* 
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fionthern  Dry  Book  CompAiiy  y.  Gibaon,  Bodney  &  Dcrwtj. 

In  the  case  at  bar  it  is  alleged  that  two  of  the  part  owners  reside  in 
New  Orleans,  and  that  one  of  the  two  is  the  captain.  The  plaintiflEs, 
an  incorporated  company,  hare  their  domicile  here*  Until  otherwise 
shown,  we  will,  under  these  facts,  presume  this  to  be  the  home  part  of 
t)ie  defendant's  steamboat.  It  was  incumbent  on  the  plaintiffs  in  the 
exception,  to  show  on  the  trial  thereof,  any  facts  which  divested  the 
State  court  of  jurisdiction.  In  case  of  doubt  we  will  maintain  our 
local  jarisdiction ;  and  we  think,  under  the  pleadings,  the  court  a  qua 
properly  overruled  the  exception  of  defendants. 

On  the  trial  of  the  merits,  Gibson  and  Rodney,  two  of  the  defend- 
ants, ''  offered  their  notarial  act  of  title  to  the  steamboat  St.  Nicholas, 
in  order  to  prove  that  they  were  the  sole  owners  of  said  steamboat  at 
the  time  the  claim  sued  on  accrued,  and  in  order  to  show  what  partian 
of  said  boat  was  owned  by  eaeh  and  such  other  foots  as  might  appear  from 
said  title,"  which  was  refused  on  the  ground  that  the  general  denial 
was  an  admission  of  the  ownership  and  no  evidence  thereon  could 
legally  be  received.  In  their  brief  and  argument  it  is  said  that  this 
evidence  was  offered  to  settle  the  matter  of  jurisdiction.  The  ruling 
was  correct.  The  question  had  been  settled  by  the  decision  on  the 
the  exception  and  could  not  be  again  raised  on  the  trial  of  the  merits. 
The  reservation  in  the  answer  only  reserved  the  question  as  it  was 
presented  on  the  trial  and  decision  of  the  execution.  We  find  no 
error  in  the  judgment  below. 

It  is  therefore  ordered  that  the  judgment  bo  affirmed,  with  costs. 


No.  2196.— Gbohqe  W.  Milleb  v.  Charles  Moroak— J.  P.  Harris, 

Agent. 

This  ia  an  action  by  the  owners  of  the  schooner  Ladies'  Delight  to  recoyer  damages  from  the 
owner  of  the  steamer  Lonise  for  a  collision  which  occnrred  between  these  vessels  in 
Lake  Pontohsrtrain.  The  OTldenoe  shows  that  the  night  waa  dark ;  that  the  steamer 
showed  all  the  lights  reqnired  by  law ;  that  had  the  schooner  showed  the  lights  required 
by  law,  the  collision  wonld  haye  been  avoided.  Held— That  the  collision  having  occnr- 
red through  the  fralt  and  negligence  of  the  officers  of  the  schooner,  her  owners  could 
not  recover  damages. 

APPEAL  from  the  Sixth  District  Courts  parish  of  Orleans.    Cooley,  J. 
Bandolph,  Singleton  &  Browne,  for  plaintiff  and  appellee.    Henry 
J,  Leovy  and  A.  Monroe,  for  defendants  and  appellants. 

LuDELiNO,  C.  J.  A  collision  occurred  between  the  schooner  Ladies^ 
Delight  and  the  steamer  Louise,  in  February,  1867,  in  Lake  Pontchar- 
train.  The  owner  of  the  Ladies'  Delight  sued  the  owner  of  the 
steamer  for  damages. 

The  evidence  shows  that  the  schooner  ran  into  the  steamer  amid- 
ships; that  the  starboard  wheel  of  the  steamer  passed  over  the  bow- 
sprit and  bow  of  the  schooner,  and  that  the  latter  sunk.    The  night 
79 

Digitized  by  VjOOQIC 


SUPREliE  COUBT  OF  LOUISIANA, 


6112567 


lOUflr  T.  Morgaii— BJiRlfl,  Afent 


was  dark  and  the  schooner  carried  no  lights,  nntil  ahe  spied  the 
Louise,  when  she  showed  a  white  light  in  front,  while  the  steamer 
showed  all  the  lights  required  by  law.  The  officers  of  the  steamer 
swear  that  they  saw  the  light  shown  by  the  schooner,  but  that  they 
could  not  tell  the  course  of  the  craft  carrying  it  until  it  waS'  too  late  to 
prevent  the  schooner  running  into  the  steamer.  They  swear  farther 
that  had  the  Ladies'  Delight  carried  the  colored  lights  required  by 
Congress,  any  seaman  could  have  known  the  course  of  the  vessel  and 
have  avoided  colliding.  Acts  of  twenty-ninth  April,  1864.  And  they 
swear  further  that  before  the  schooner  struck  the  steamer  the  engine 
of  the  steamer  was  stopped. 

Unless  we  rcjject  the  testimony  of  the  officers  of  the  Louise,  we  are 
bound  to  acquit  them  of  all  responsibility  for  the  collision,  and  we  see 
nothing  in  the  record  to  impeach  their  veracity. 

It  is  therefore  ordered  and  acfjudged  that  the  judgment  of  the  dis- 
trict court  be  avoided  and  annulled ;  that  the  verdict  of  the  jury  be 
set  aside,  and  that  there  be  judgment  in  favor  of  the  defendant,  reject- 
ing the  plaintififa  demand,  with  costs  of  both  courts. 


No.  2981. — ^Alfred  Mabchand  v.  St.  F*  Sl  G.  Cjlsanavz* 

The  amoont  of  Uie  bend  tor  a  mupeiulTe  appeal  must  be  <me>helf  o?er  aftd  above  Ihe 

anurant  of  the  Judgment,  including  intereat  wliioh  baa  aocroed  thereon  up  to  the  SUag 

of  the  bond. 
An  appeal  bond  irUoh  ia  not  anfflclent  la  amount  to  exceed  by  one-half  the  amonnt  of  the 

JudgBMntiinclndingSntenatirhichhaaaoonied,  ia  not  eonditioned  aa  the  law  diieoU^ 

and  the  appeal  will,  therefore,  be  diamiaaed  on  motion. 

APPEAL  from  Fifth  District  Court  of  New  Orleans.  JLetmwumt,  J. 
Homar  d  Benedict,  for  plaintiff  and  appellee.  John  8.  Ttdhf,  for 
defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff  and  i^pellee  moves  to  dismiss  the 
appeal  on  the  following  grounds : 

Mnt^The  amount  of  the  appeal  bond  is  insufficient  for  a  sus- 
pensive appeal. 

/SSeoond— There  is  no  order  fixing  the  amount  of  the  bond  and  the 
appeal  can  not  be  taken. 

An  examination  of  the  record  shows  that  the  judgment  rendered  is 

for  twelve  hundred  dollars,  with  interest  at  five  per  cent,  per  annum 

from  twenty-eighth  March,  1870.    The  bond  is  dated  May  — ,  1870. 

The  bond  does  not,  therefore,  exceed  by  one-half  the  amount  of  the 
judgment. 

The  order  of  appeal  requires  the  bond  to  be  conditioned  as  the  law 
directs,  and  does  not  specify  any  amount. 

Both  grounds  for  dismissal  are,  thereibre,  well  taken. 

It  is  ordered  that  the  appeal  be  dismissed  at  costs  of  tilie  sppeDaats. 
C.  P-  article  575  ,•  15  An.,  333;  19  Aq.,  907. 
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No.  2016,--SuccE8SioN  OP  L.  W.  Ltons. 

Ihe  gnndmoiher,  beJag  ia  dettttate  oizovBitaDeMr  nA  withMit  the  mettfta  d  sitpfovti  te 
entitled  to  an  allowance  aa  alimony  f^om  the  estate  of  her  grandchildren.  This  allow- 
anoA  should  he  made  by  the  executrix  or  administratrix,  irhen  required,  although  the 
amoont  of  tha  estate  of  the  heirs  be  net  yet  deialtely  asoertained. 

Ihe  law  does  not  require  slimony  to  be  given  by  the  rich  alone.  But^  in  ilxing  the  amount, 
the  circumstances  of  those  who  are  to  pay  and  those  who  are  to  receive  must  be  taken 
into  ooBsideratlOD. 

An  allowance  of  alimony  should  begin  only  from  the  date  at  whieh  n  neoenlty  of  the  demend 
exists.  Therefore,  if  it  be  not  shown  that  the  grandmother  waa  in  necessitous  circum- 
stanees  prior  to  making  her  application,  she  will  only  be  allowed  alimony  from  that  date. 

APPEAL  from  the  Second  District  Conrt  of  New  Orleans.    Duvig- 
neaud,  J.     C.  Boselius  and  Alfred  FhiUpSf  for  appellant.     Cotton 
d  Levy,  for  appellee. 

Howe,  J.  Mrs.  Fry,  mother  of  the  deceased,  instituted  the  pro- 
ceeding now  before  us  to  compel  the  payment  to  her  of  alimony^  on  the 
ground  that  she  was  in  destitute  circumstances. 

Mrs.  Lyons,  the  widow  in  community,  and  natural  tutrix,  opposed 
this  claim  of  the  grandmother,  on  the  ground  that  the  succession, 
though  inventoried  at  nearly  two  hundred  thousand  dollars,  owed 
debts  exceeding  one  hundred  and  fifty  thousand  dollars,  and  that,  after 
the  settlement  and  division  of  the  community,  the  residue  coming  to 
the  children,  from  whom  the  grandmother  thus  claimed  support,  would 
barely  suffice  to  support  them;  that  the  bulk  of  the  succession  was  in 
the  hands  of  a  liquidating  commercial  partner;  that  the  property 
yielded  no  revenue,  and  that,  until  the  succession  was  settled,  no  fixed 
sum  in  alimony  could  be  accorded  without  prejudice  to  the  rights  of 
creditors  and  others. 

The  district  court  gave  judgment  for  fifty  dollars  per  month  from  the 
date  of  Lyons'  death,  payable  at  the  end  of  each  month,  and  Mrs. 
Lyons,  the  tutrix,  has  appealed. 

It  is  claimed  by  her  counsel  that  these  grandchildren  have  no  suffi- 
cient property  for  their  own  support,  and  can  not  be  compelled  to  pay 
anylMng  to  the  support  of  their  aged  and  indigent  grandmother.  It 
appears  to  us,  however,  upon  the  record,  that  their  estate  amounts,  in 
value,  to  at  least  sixteen  thousand  dollars,  and  that  some  alimony  is 
due.  It  can  hardly  be  that,  in  such  a  case,  the  person  requiring  daily 
support  must  wait  till  the  succession  be  settled,  and  the  amount  pre- 
cisely ascertained,  for  there  would  be  a  risk  of  starvation  iu  the 
interim,  for  which  the  accuracy  attained  by  the  delay  would  hardly 
compensate.  Nor  do  we  think  the  moderate  proportions  of  the  estate 
likely  to  be  saved  for  the  children  should  dispense  them  entirely  from 
the  obligation  of  alimony.  The  law  does  not  say  that  rich  persons 
alone  shall  support  their  indigent  ascendants  and  offspring.  It  declares 
that  alimony  shall  be  granted  in  proportion  to  the  wants  of  the  persons 
requiring  it,  and  the  droumstanoes  of  those  who  are  to  pay  it    If  Hie 
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circumstances  of  the  latter  are  narrow,  the  amount  wiU,  of  eomse,  be 
small,  but  it  will  be  something.  The  fact,  also,  which  appears  of 
record,  that  the  mother  has  sncceeded  the  deceased  father  in  the  firm, 
and  is  carrying  on  a  large  business,  and  drawing  two  to^  three 
hundred  dollars  a  month  for  her  support,  has  some  weight.  She  owes 
these  children  support  and  education.  We  presume  she  discharges 
this  obligation,  and,  by  so  much  as  she  does,  she  increases  their  ability 
to  discharge  their  duty  to  their  grandmother. 

It  occurs  to  us,  however,  that  the  court  erred  in  fixing  the  date  from 
which  alimony  is  to  begin.  The  obligation  is  due  only  in  case  of  actual 
need,  and  then  ex  officio  pieiatis,  and  should  not  accumulate  by  arrears. 
The  fact  that  Mrs.  Fry  managed  to  maintain  herself,  as  she  did,  up  to 
the  time  of  filing  her  petition,  is  proof  that  she  was  not  in  need  prior 
to  the  application,  in  the  sense  of  article  245,  C.  C.  If  she  had  been 
.  obliged  to  go  in  debt  for  her  support,  and  thus  anticipate  her  allow- 
ance, the  rule  might  be  different.  In  this  regard,  the  views  oi 
M.  Demolombe,  commenting  on  article  205,  C.  N.,  seem  to  be  worthy 
of  adoption.  Volume  4,  page  91.  The  petition  upon  which  the  court 
finally  acted  was  filed  October  15, 1868. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
in  favor  of  appellant,  so  that  the  said  alimony  shall  be  payable  only 
from  the  fifbeenth  of  October,  1868;  that,  as  thus  amended,  it  be 
affirmed,  and  that  appellee  pay  the  costs  of  appeal. 
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No.  2513. — Thomas  J.  Burkb  v,  Louis  Tregrb. 

Duing  the  late  war  between  the  United  States  and  the  totalled  Confederate  States,  and 
during  the  pendency  of  hoetOitiea,  the  President  of  the  United  States,  being  Com- 
mander in  CUMt  was  oompeteni,  when  the  military  ftnes  had  eaptiired  and  taken 
poasessfam  of  any  one  of  the  insurgent  States,  to  oonsUtnte  and  canse  to  be  established  a 
judicial  tribomd,  and  to  Test  such  tribonsl  with  aU  the  necessary  aajhority  for  the 
administration  of  jostlee  in  said  State,  under  the  Gonsfitntlon  and  the  laws.  A  Judicial 
tribunal  thus  crested  and  recognised  by  proelamation  of  the  commanding  general  of  the 
district  within  which  it  was  vested  with  Jurisdiction,  was  a  court  of  record,  and  all  its 
orders,  decrees  and  Judgments  were  entitled  to  fUl  Ciith  snd  credit,  the  same  as  any 
other  legrily  oonstlfcated  oourt  of  record. 

The  courts  of  Tionisiana  will  take  Judicial  notice  of  all  orders  and  proclamations  issued  by 
commanding  generals  during  the  time  that  the  city  and  State  were  under  military 
oonttoL  Therelbre,  the  proclamation  of  General  Shepley,  Ifilitary  Governor  of  Louis- 
iana^ giving  oOoial  notice  of  the  organisation  of  an  United  States  Provisional  Court  tar 
the  State  of  Louisiana,  and  of  the  appointment  by  the  Judge  thereof  of  a  clerk,  prosecu- 
Hog  attorney  and  marshal,  was  sofflcient  to  anthoriae  said  olBoers  to  act  la  their  several 
e^paeitiee ;  and  the  pnrohasera  of  property  at  Judicial  sale  made  under  the  authority  and 
decree  of  said  Provisional  Court,  through  the  marshal  thereof^  were  not  required  to  look 
into  the  mode  or  regularity  of  his  appointment 

In  this  case  the  deed  made  by  the  marshal  was  lostor  destroyed;  the  book  of  deeds  of  the 
marshal  could  not  be  found.  The  evidence  showed  besides  that  a  writ  of /eri/a«ias  had 
been  ordered  in  writing  by  the  attorney  for  plaintifl^  indorsed  by  the  derk,  issued ;  that 
the  ;lsri  faeSat  could  not  be  found  alter  diligent  sesroh.  Held— That  under  this  showing 
the  oertifled  copy  of  the  deed  of  the  marshal  from  the  records  of  the  parish  recorder 
was  admissible  in  place  of  the  original,  and  that  such  copy  made  full  proof  of  what 
tt  contained. 

A  purchaser  of  property  at  Judicial  ssle  is  only  required  to  show  a  Judgment  of  a  competent 
court,  an  execution,  and  the  deed  of  the  oflloer  making  the  sale. 

APPEAL  from  the  District  Court,  parish  of  St  John  Baptist. 
Beauvai9j  J.  J,  B.  Beckwith  and  Charles  Louquef  for  plaintiff  and 
appellant.    Beraultf  Legendre  d  Fochef  for  third  opponent,  appellee. 

Howell,  J.  The  plaintiff,  as  holder  of  two  notes  secured  by  mort- 
gage; of  date  twenty-fourth  March,  1865,  obtained  executory  process 
and  caused  the  mortgaged  property  to  be  seized  on  twenty-third  Jnly^ 
1868,  as  belonging  to  the  defendant;  whereupon  A.  Miltenberger 
opposed  and  enjoined  the  sale,  on  the  ground  that  said  property 
belongs  to  him,  and  has  been  in  his  quiet,  continued  possession  by 
yirtue  of  a  judicial  sale  (the  deed  whereof  was  properly  recorded) 
made  on  the  third  day  of  June,  1865,  by  the  United  States  provisional 
marshal  for  the  State  of  Louisiana,  under  a  fieri  faoku  issued  on  a 
judgment  rendered  in  the  case  of  A.  Miltenberger  &  Co.  v,  Louis 
Tregre,  No.  525  on  the  docket  of  the  United  States  Provisional  Court 
for  the  State  of  Louisiana,  which  judgment  recognised  a  mortgage  on 
said  property  for  over  eighty  thousand  dollars  in  favor  of  A.  Milten- 
berger &  Co.,  of  date  twentieth  April,  1858,  and  the  sale  thereunder 
extinguished  the  alleged  mortgage  in  favor  of  plaintiff,  Burke,  and 
they  prayed  that  the  order  of  seizure  and  sale  be  rescinded,  the 
alleged  mortgage  in  favor  of  Burke  be  declared  null  and  the  injunc- 
tion perpetuated. 

The  plaintiff,  for  answer,  pleaded  the  general  issue,  specially  denied 
Miltenberger's  title  to  and  lawful  possession  of  said  property,  the  legal 
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existence  of  said  court,  jadgment  and  mortgage,  and  the  oiftcial 
character  of  the  alleged  United  States  prorisional  marshal;  charged 
the  acts  set  fotth  by  Miltenberger  to  be  acts  of  txespasf,  and  the  pie- 
tended  mortgage,  jadgment  and  sale,  if  they  ever  ezistodi  to  be 
coUnsiye  between  the  parties  to  defeat  the  jost  ereditoie  of  Tv^gie, 
and  prayed  for  the  disaolati<m  of  the  ii^anction,  with  damages. 

Jadgment  was  rendered  perpetnating  the  injunction,  and  Barke 
appealed. 

On  the  trial  he  reserved  a  bill  of  exceptions  to  the  admission  as 
evidence  of  a  copy  of  the  Judgment  of  the  Provisional  Court  in  siid 
salt  of  A.  Miltenberger  &  Co.  v.  L.  Tregre,  on  the  following  groonds : 

JVrvf— That  the  said  court  had  no  legal  existence,  not  having  been 
established  by  any  constitutional  or  legal  aathority,  and  all  its  pre- 
tended proceedings  and  acts  are  absolute  nullities. 

It  is  a  matter  of  history  that  in  May,  1862,  the  United  States  took 
military  possession  o(  the  city  of  New  Orleans  and  the  adjaoeat 
parishes,  and  on  the  twentieth  October,  1862,  an  Exeoative  order, 
(which  is  in  evidence),  was  issaed  throagh  the  War  Department,  con- 
stitating  a  Provisional  Court,  as  a  court  of  record  fi>r  the  State  of 
Louisiana,  and  appointing  Charles  A.  Peabody,  of  New  York,  ^  a  pro- 
visional judge  to  hold  said  court,  with  authority  to  hear,  try  and 
determine  all  causes,  civil  and  criminal,  including  causes  in  law, 
equity,  reyenue  and  admiralty,  and  particularly  all  such  powers  and 
jurisdiction  as  belong  to  the  District  and  Circuit  Courts  of  the  United 
States,  conforming  his  proceedings,  so  far  as  possible,  to  the  course  of 
proceedings  and  practice  which  has  been  customary  in  the  courts  of 
the  United  States  and  Louisiana— his  judgment  to  bo  final  and  conclu- 
sive ;^  also  authorizing  him  to  make  all  necessary  rules  and  regolA- 
tions  and  app6lnt  a  prosecuting  attorney,  marshal  and  clerk  6f  eaid 
court,  the  appointments  to  continue  during  the  pleasure  of  the  Presi- 
dent, not  extending  beyond  the  militaty  occupation  of  New  Orleans, 
or  the  restoration  of  the  civil  authority  in  said  city  and  in  the  State  of 
Louisiana.  Said  officers  to  be  paid  out  of  the  contingent  tand  of  the 
War  Department.      \ 

It  is  also  a  part  of  history  that  on  twenty-ninth  December,  1882, 
George  F.  Shepley,  Military  Governor  of  Louisiana,  issued  a  proclam- 
ation, of  which  we  take  Judicial  notice,  giving  official  notice  of  the 
organization,  under  said  order,  of  '*  an  iTnited  StaUs  Pravmondl  Churt 
far  the  State  i^  Zouieiana,^  and  of  the  appointment,  by  said  Judge,  of 
George  D.  Lament,  prosecuting  attorney^  Augustas  DeB.  Htighei, 
clerk,  and  Isaac  Edward  Clark,  marshal  of  said  eourt^  and  dedaripg 
that  all  judgments,  deoisiona  and  decrees  of  said  conrC^  and  all  aelicf 
■aid  oifteecB  nader  amthoii^  of  said  court,  ate  to  be  impeJtti  9^ 
obeyed  aoeetdiafly* 
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In  th0  €MQ  of  JjeiteDdotfor  t^.  Webb^  20  Howard,  176,  the  right  of 
the  comsiandiBg  geneml,  holding  poaseuion  of  New  Mexico  for  the 
the  Unifced  Btates,  in  virtiie  of  military  oocapancy,  to  establish  a 
proTiflional  goTenunent,  which  ordained  a  judicial  syatenii  oonaiating 
of  a  superior  or  appellate  coort  and  dronit  oonrte,  was  recognised  and 
sustained.  A  farUeri,  the  President,  who  is  commander  in  chief,  has 
such  right  and  authority.  In  his  order  establishing  the  court,  he 
declared  the  necessity  for  such  a  court,  in  the  temporary  subyersion, 
by  the  .existing  insurrection,  of  the  civil  institutions  in  this  State, 
including  the  judiciary  and  the  judicial  authorities  of  the  IJnicm,  and 
in  the  necessity  of  holding  the  State  in  military  occupation.  Having 
the  power,  and  being  the  judge  of  the  necessity,  his  order  establish- 
ing the  court  in  question,  must  be  held  sufficient  authority  for  its  legal 
existence  as  a  court  of  record  witii  the  jurisdiction  conferred.  And, 
besides,  its  existence  as  snch^  was  recognised  by  Congress  in  the  act 
of  twenty-eighth  July,  1666,  providing  for  the  business  and  records 
thereof. 

Second — ^If  said  court  ever  legally  existed,  it  ceased  to  exist  before 
the  date  of  said  judgment,  by  limitation  of  the  terms  of  said  order. 

The  judgment  was  rendered  on  seventeenth  April,  1865,  which  was 
prior  to  the  restoration  of  the  civil  authority  in  both  dty  and  State. 
The  court  was  legally  existing. 

TA«r(i— The  copy  of  said  judgment  is  not  certified  by  the  seal  and 
proper  officer  oi  said  court,  but  by  the  clerk  of  a  court  without  lawfid 
custody  of  the  records  thereof. 

It  is  certified  by  the  derk  of  the  United  States  District  Court,  to 
which  all  the  suits  and  records  of  said  court  were  transferred  by  said 
act  of  Congress  of  twenty-eighth  of  July,  1866.  See  Statutes  at 
Large  for  1865-6,  page  344. 

Fourth — Said  judgment  on  its  fsce  is  absolutdy  null,  because  it 
does  not  appear  to  be  an  extract  from  the  minutes  of  any  court,  to  be 
rendwed  in  open  court,  nor  to  be  the  act  of  any  judge— not  being 
dgned  by  a  judge. 

The  bill  of  exceptions  shows  that  it  was  not  the  practice  of  the 
judge  of  said  court  to  sign  judgments,  but  the  same  were  spread  on 
the  minutes  and  attested  therefirom.  The  copy  in  evidence  appears  to 
be  a  part  of  the  minutes  of  said  oourt,  condudes  wil^  the  words, 
'^Rendered  April  17,  1865;  signed  April  26,  1865.  By  the  Court. 
Signed,  John  T.  Peabody,  cleric,"  and  is  certified,  as  above  stated,  to 
be  a  true  copy  by  the  derit  of  the  United  States  District  Court.  If 
any  thing  more  is  neoessaiy,  it  is  supported  by  the  vuudm  '^emnia 
prmiumuntm'  rite  ene  aeia.'^ 

Fifth  and  /SerswCA^These  grounds  relate  to  the  absence  of  revenue 
stamps  and  the  permission  to  affix  the  same,  and  are  not  urgi^d  in  this 
court 
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Sixth  and  Mghih-'The  copy  is.  incomplete  as  a  judgment,  beeanse 
on  its  face  a  petition,  account  and  act  of  mortgage  are  made  part 
thereof,  and  are  not  produced,  and  no  description  nor  identification  of 
the  property  mortgaged  is  contained  in  said  copy  of  the  judgment. 

These  are  objections  to  the  effect  and  not  the  admissibility  of  th6 
document. 

II.  A  second  bill  was  taken  to  the  admission  of  a  copy  of  an  act  of 
mortgage  of  twentieth  April,  1865,  from  Tregre  and  wife  to  A.  Milten- 
beiger  &  Co.,  referred  to  above,  as  part  of  the  judgment,  on  the 
grounds  that  it  does  not  appear  to  be  a  part  of,  or  identified  with,  tho 
record  or  judgment  in  the  suit  of  A.  Miltenberger  &  Co.  v,  Louis 
Tregre ;  if  it  ever  was  a  part  of  said  record,  it  has  been  abstracted 
and  is  not  in  proper  custody ;  it  contradicts  the  mortgage  granted  in 
said  judgment,  and  is  for  a  different  amount  and  description  of  debt. 

Conceding  opponent's  obligation  to  supply  such  proof,  the  doctmient 
offered  is  sufficiently  identified  with  the  record  and  judgment  to  be 
admissible  in  evidence  for  the  purpose  intended,  and  shows  a  mortgage 
for  a  sum  far  exceeding  that  for  which  the  property  sold. 

III.  A  third  bill  was  reserved  to  the  introduction  of  the  record  of 
the  suit  No.  525,  A.  Miltenberger  &  Co.  v,  L.  Tregre,  on  the  grounds 
before  urged,  that  said  court  was  not  legal ;  the  transcript  was  not 
properly  attested  by  a  legal  custodian ;  is  not  a  transcript  of  the  pro- 
ceedings of  any  court  of  record;  is  mutilated  by  the  opponent;  is 
irrelevant ;  does  not  show  a  valid  final  judgment,  writ  of  fieri  faeioi 
and  sale  of  property. 

The  views  already  expressed  virtually  dispose  of  these  objectionB, 
which  were  properly  overruled. 

IV.  The  fourth  bill  taken  to  the  admission  of  oral  proof  of  a  lost 
document  is  so  vague  as  not  to  enable  us  to  pass  ou  it: 

y.  A  fifth  was  taken  to  the  introduction  of  the  marshaPs  deed  of 
sale,  on  many  grounds,  the  only  ones  requiring  notice  are,  that,  it  is 
not  the  original  nor  a  certified  copy  of  the  original,  the  loss  of  which 
is  not  accounted  for;  if  the  original  ever  existed,  it  was  invalid, 
because  Isaac  Edward  Clark,  by  whom  it  purports  to  be  executed,  had 
no  authority  as  marshal,  there  being  no  such  officer  as  United  Siatee 
Prmneional  Marshal  for  Louisiana  designated  in  the  executive  order 
creating  the  court,  and  if  he  was  a  legal  officer,  it  does  not  appear  that 
he  bad  a  fieri  faeias  in  his  possession. 

The  document  offered  was  a  certified  copy  from  the  records  of  the 
parish  recorder  and  was  properly  admitted  as  the  best  evidence 
existing,  after  proof  that  the  original  and  the  marshal*s  book  of  deeds 
could  not  be  found,  and  makes  proof  of  its  contents,  including  the 
recital  that  the  sale  was  made  by  virtue  of  a  writ  of  fieri  faeias,  when 
supported,  as  it  is,  by  evidence  that  a  fieri  faeias  had  been  ordered,  in 
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writiDg,  by  the  attorney  of  plaiatiffs,  which  was  indorsed  with  the 
word  "  issued" ;  that  the  fieri  facias  ooold  not  foe  found  after  diligent 
search,  and  that  the  records  of  said  court  had  foeen  carelessly  kept 
prior  to  their  transfer  to  the  present  custodian. 

As  to  the  official  character  and  authority  of  Clark,  as  Marshal,  it 
need  only  foe  said  that  he  was  the  officer  acting,  and  purchasei  s  are 
not  required  to  look  into  the  mode  of  their  appointment,  and  besides, 
the  military  goremor  had  made  proclamation  of  his  appointment  and 
authority  as  marshal  of  said  court. 

We  think  the  plaintiff  in  injunction  has  satisfaqtorily  shown  all  that 
is  legally  required  of  a  purchaser  at  a  judicial  sale,  to  wit,  a  Judg- 
ment of  a  competent  court,  an  execution,  and  the  deed  of  the  officer 
making  the  sale. 

Judgment  affirmed  with  costs. 

Rehearing  refused. 
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ABSENTEE. 

1.  A  non-resident  may  appeal  from  a  judgment  rendered  against  liim 
on  attachment  any  time  within  two  years  from  the  date  thereof. 

Schmidt  d  Ziegler  y.  First  Kationdl  Bank  of  8elma,  3]  4. 

2.  In  an  action  upon  a  joint  obligation,  all  the  parties  thereto  must 
be  made  parties  to  the  suit    C.  0.2080,2081,2082. 

Hyde  v.  Marcy,  383. 

3.  Where,  therefore,  a  suit  was  brought  in  New  Orleans,  upon  a  joint 
promissory  note,  made  there,  and  one  of  the  defendants  in  such 
suit,  an  absentee,  who  had  neither  a  residenoe  nor  property  in 
Louisiana,  was  cited  through  a  curator  ad  hoc.  Held — That  he 
was  a  necessary  party ;  that  the  only  course  left  was  to  appoint  for 
him  a  curator  ad  hoc,  and  that  he  subjected  himself  to  this  eventu- 
ality by  signing  the  agreement  in  suit.    5  An.  674.  Ih» 

4.  Whether  or  not  such  a  judgment,  as  against  the  absentee,  can 

have  any  extra  territorial  effect,  it  is  not,  in  Louisiana,  a  nullity. 

Ih. 
AOOOUNT. 

1.  A  commission  merchant  who  purchased  a  mortgage  note  for  one  of 
his  customers,  for  which  he  charged  the  amount  in  his  account 
current,  can  not  afterwards,  and  after  the  maturity  of  the  note, 
transfer  it  and  convey  title  to  a  third  party.  A  third  party  getting 
possession  of  the  note  under  such  circumstances,  can  only  hold  it 
subject  to  whatever  equities  might  be  urged  against  the  original 
owner.  Grlbhle  v.  ffaynes,  141. 

2.  Where  the  wife  separated  in  property  from  her  husband,  has 
instructed  her  factor  to  purchase  a  mortgage  note  having  a 
superior  rank  to  her  claim,  on  the  property  of  her  husband,  which 
note  the  factor  transfers  to  a  third  party  after  maturity,  she  may 
intervene  in  the  suit  to  enforce  payment,  and  be  declared  the  true 
and  legal  owner  thereof.  Ih, 

ACTION. 

1.  No  action  lies  to  recover  rent  for  the  lease  of  a  house  to  be  used 
as  a  brothel.  Kathman  v.  Walters^  54. 

2.  In  an  action  to  recover  the  value  of  a  lot  of  cotton  from  the 
defendants,  who,  it  is  alleged,  had  it  on  storage,  failed  to  deliver 
when  demanded,  the  evidence  showed  that  the  claimants  were  not, 
and  never  had  been,  the  owners  thereof.  Held — That  not  being 
owners  they  could  not  recover  the  value  on  account  of  non- 
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ACTION— Continued. 

delivery.  That  to  enable  them  to  recover  under  this  allegation, 
they  most  establish  titte  to  the  cotton  by  evidence.  Litigants 
must  be  held  to  the  issues  presented  by  their  pleadings. 

Levi  v.  Silverstein,  363. 

3.  The  character  of  the  action  is  determined  by  the  prayer  of  the 
petition,  and  if  suit  is  brought  for  damages,  or  the  value  of  the 
property,  with  iaterest,  in  eolido^  alleged  to  have  been  received  by 
the  defendants,  tike  action  is  prescribed  by  one  year. 

Bender  v.  Looney^  488. 

4.  The  action  accorded  to  a  surety  to  have  a  personal  recourse  against 
his  principal  for  whom  he  has  paid,  is  only  prescribed  by  ten  years. 

Cleveland  v.  Cametock,  597. 

5.  A  ruling  of  the  court,  refustng  an  interventioDy  if  correct  at  the 
time  it  is  made,  does  not  afterwards  become  inooirect  by  the  party 
changing  his  character  from  that  of  an  individual  to  that  of  a 
representative.  Nor  can  a  party,  by  way  of  intervention,  compel 
otiier  parties  to  litigate  for  his  benefit  or  gratiflcaiion.  lb. 

ADMIRALTY. 

1.  The  State  courts  are  without  jurisdiction  to  enforce  a  privilege 
given  by  law  on  vessels  for  the  recovery  of  damages  for  a  mari- 
timo  tort.  In  such  cases  an  admiralty  lien  is  created  which  can 
only  be  enforced  in  the  courts  of  the  United  States.  4  Wallace, 
424,  561.  Touny  v.  8hip  Prineeee  Royal,  388. 

2.  A  claim  for  damages  ex  delicto  can  not  be  enforced  by  iittacfaiiicnt. 
12  An.  110.  lb. 

3.  In  an  action  for  damages  against  a  vessel  lor  a  oollisioD,  no  judg- 
ment can  be  rendered  against  her  if  the  evidence  shows  that  she 
was  not  in  fault,  and  that  she  was,  at  the  time  of  the  collision, 
under  the  control  of  a  tugboat.  Jb. 

4.  A  contract  for  materials  furnished  and  repairs  done  to  a  steamboat 
or  other  vessel  in  the  home  port  is  not  a  maritime  contract,  there- 
fore the  admiralty  courts  of  the  United  States,  have  not  exdusive 
jurisdiction  to  enfbroe  a  lien  arising  from  such  a  eontraet. 

Southern  Dry  Dock  Company  v.  Qib9onj  623. 

5.  By  the  home  port  of  a  vessel  is  meant  the  port  or  plaoe  of  her  per- 
manent registry  and  enrollment,  and  the  place  where  every  act  of 
sale  or  mortgage  must  be  recorded  to  give  it  effect  against  third 
persons.  lb. 

6*  The  States  are  competent  to  create  such  liens  as  their  Legislatures 
may  deem  just  and  expedient  in  favor  of  furnishers  of  supplies 
and  materiala  need  in  the  construction  and  repairing  of  vessels, 
and  to  enact  reasonable  rules  and  regulations  prescribing  the 
mode  of  their  enibrcement,  provided  they  do  not  amount  to  a  rega- 
latioa  of  commerce  between  iSie  States.  JJb* 
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7.  Where  suit  is  brought  in  a  State  court  to  enforce  a  lien  on  a  vessel, 
which  lien  is  given  by  statute,  and  the  owners  of  the  vessel  except 
to  the  jurisdiction  on  the  ground  that  the  lien  is  an  admiralty  one, 
which  the  State  court  is  without  jurisdiction  to  enforce,  the  State 
court  will,  in  case  of  doubt,  maintain  its  jurisdiction.  lb. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 
AGENT  AND  AGENCY. 

1.  The  principal  is  not  bound  by  the  receipt  of  his  agent,  when  it  is 
shown  that  t!ie  agent  has  been  deceived  by  false  representations  of 
the  debtor.  In  such  a  case  the  principal  may  recover  from  the 
debtor  the  balance  due,  after  deducting  the  amount  paid  to  the 
agent  in  full  settlement  of  the  demand. 

Bayly  artd  Houston,  Curator,  v.  B,  H.  and  G.  M.  Bayly,  17. 

2.  A  party  acting  as  agent  or  employe  for  a  number  of  heirs  in  the 
prosecution  of  a  land  claim,  under  an  agreement  and  contract,  may 
withhold  the  payment  of  so  much  of  the  proceeds  of  the  sale  of  the 
land,  which  he  has  received  for  them,  as  will  be  necessary  to  cover 
possible  liabilities  on  account  of  suits  brought  by  settlers  for  im- 
provements made  on  the  land,  unless  the  heirs  give  satisfiietory 
security  against  loss,  resulting  from  such  suits. 

HeirB  of  Baatable  v.  Suoceaaion  of  Denegre,  124. 

3.  Loyal  Case  and  the  heirs  of  Bastable  made  a  contract  whereby 
Case  was  to  prosecute  their  claims  to  the  lands  in  the  Bringier 
grant,  in  the  parish  of  Concordia,  Louisiana,  and  defray  all 
expenses  incident  thereto,  for  one-half  of  the  land  recovered.  After 
judgment  was  obtained  in  favor  of  the  heirs.  Case  sold  and  assigned 
his  contract  to  James  D.  Denegre.  Held,  by  the  court,  that  nndei 
this  contract  neither  Case,  nor  his  assignee,  was  responsible  for 
the  taxes  on  the  land  prior  to  the  recovery  of  i>osses8ion  by  the 
heirs,  nor  for  claims  for  improvements  made  on  the  lands.  That 
these  claims  constituted  an  incumbrance  on  the  land  itself,  and 
was  not  included  among  the  expenses  which  Case  bound  himself 
to  defray  in  establishing  their  rights  to  and  recovering  possession 
of  the  lands  claimed.  2b, 

4.  An  agent  or  mandatary  receiving  notes  for  the  sale  of  property 
belonging  to  his  principal,  becomes  personally  responsible  if  he 
fails  to  use  due  diligence  in  enforcing  their  collection.  lb. 

5.  A  contract  between  a  planter  and  a  factor  or  commission  merchant, 
whereby  the  latter  binds  himself  to  furnish  the  necessary  supplies 
for  the  working  of  the  plantation,  not  to  exceed  a  specified  amount, 
and  to  reeeive  and  aell  the  producto  of  the  place  tat  the  benefit  of 
the  {danter,  is  a  contract  of  agency  on  the  part  of  the  mereliant, 
which  terminates  at  the  death  of  the  agent.    By  the  death  of  the 
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agent,  in  such  a  caee,  the  planter  is  absolved  from  all  obligations 
to  continue  the  contract,  and  the  heirs  of  the  agent  are  not  bound 
on  the  contract.  Such  an  agreement  is  personal,  and  not  herit- 
able. Skiff  V.  Succession  of  Lessepa,  185. 

6.  Where  the  agent  of  a  planter  has  died,  and  the  surviying  wife  forms 
a  commercial  partnership,  with  third  parties,  who  assume  the  con- 
tract of  agency  which  was  terminated  by  the  death  of  the  agent,  it 
was  held  by  the  court  that  the  rights  of  the  heirs  to  the  estate  of 
their  deceased  father  became  fixed  at  his  death,  and  tliat  the  sur- 
viving wife,  in  her  capacity  of  tutrix,  could  not  bind  their  estate 
for  liabilities  of  the  new  firm  growing  out  of  the  contract  of  agency 
which  terminated  at  the  death  of  their  father.  Jb, 

7.  Where  the  evidence  shows  that  the  owner  of  a  promissory  note 
placed  it  in  the  hands  of  commercial  agents  for  the  poriNMes  of 
negotiation,  and  the  agents  afterwards  bring  suit  as  owners,  the 
maker  of  the  note  can  plead  all  the  equities  in  the  suit  that  may 
exist  against  the  original  holder  and  owner,  although  it  may  he 
shown  that  the  note  camo  into  their  possession,  as  agents,  before 
maturity.  Sinnot  dt  Adams  v.  SeMaUrf  201. 

8.  An  agent  can  not  relieve  himself  from  responsibility  for  moneys 
which  he  has  collected  for  his  principal  by  showing  that  he  lias 
invested  them  in  the  purchase  of  cotton  for  his  own  account,  with 
the  sanction  of  his  principal.  He  must  show,  in  addition,  that  he 
has  turned  over  the  cotton  to  the  principal,  or  that  the  principal 
has  authorized  him  to  retain  it.  Monclieux  v.  Mistrot,  421. 

9.  A  payment  made  on  a  promissory  note  by  an  agent,  without 
authority  from  the  debtor,  will  not  interrupt  prescription. 

Smith  V.  Coon,  445. 

10.  A  renunciation  or  waiver  of  prescription  by  the  administrator,  after 

prescription  has  accrued,  is  null,  as  against  the  estate.  21  An. 
373.  Therefore,  if  the  administrator  had  made  a  payment  on  the 
note,  as  agent,  without  authority,  before  prescription  accrued,  he 
had  no  authority  to  ratify  the  act,  as  administrator,  after  the  note 
was  prescribed.  lb. 

11.  An  agent  can  not  be  made  liable  for  a  note  placed  in  his  hands  for 
collection,  if  it  be  shown  on  trial  that  the  original  consideration 
thereof  was  the  price  of  a  slave.  Little  v.  Johnson,  474. 

12.  Agents  acting  under  a  quasi  contract  are  not  liable  for  interest  and 
expenses  incurred  on  the  property  in  their  hands,  nor  are  they 
liable  in  solido.  Bender  v.  Loon^,  488, 

13.  An  agent  is  not  accountable  to  his  principal,  nor  to  the  kgal  rep- 
resentatives of  the  principal,  for  rents  which  he  collected  during 
the  war  in  Confederate  notes,  with  the  knowledge  and  approval 
of  the  principal.  Turner  v.  BeaUf  490, 
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14.  An  agent  can  not  contract  a  loan,  acknowledge  a  debt,  alienate  or 
mortgage  the  property  of  his  principal,  or  do  any  other  act  of 
ownership,  without  express  and  special  authority.  But  if  the 
agent,  under  a  general  authority,  sells  property,  the  produce  of 
the  plantation  under  his  charge,  the  principal  must  notify  the 
purchaser,  as  soon  as  he  is  informed  of  the  fact,  that  he  rejects  and 
repudiates  the  acts  of  his  a^ent  as  unauthorized. 

BaU  V.  Bender,  493, 

15.  The  contract  of  mandate  may  be  tacit,  as  well  as  express,  and  the 
acts  of  the  principal  must  be  fairly  and  liberally  construed 
towards  those  who  contract  with  the  agent,  as  well  as  towards  the 
agent.  Jb. 

16.  Au  agent  is  accountable  to  his  principal  for  moneys  that  came  into 
his  hands  as  such,  even  if  such  amount  be  composed  of  usurious 
interest,  and  not  collectable  by  the  principal  himself. 

Chinn  v.  Ohinnj  sSb, 

17.  An  agent  who,  when  it  becomes  Ids  duty  to  deposit,  in  bank,  the 
money  of  his  principal,  fails  to  make  the  deposit  in  the  name  of 
his  principal,  becomes  personally  liable  for  the  amount.  In  such 
a  case  the  agent  will  not  be  permitted  to  urge  the  failure  of  the 
bank  aHer  the  deposit  was  made,  and  throw  the  loss  on  the  prin- 
cipal.   C.  C.  3002,  3003.  Norris  v.  ffero,  605. 

See  Confedebate  Notes — Bank  o/NeicOrleans  v.  FrantoUf  402. 

ALIMONY. 

1.  A  preponderance  of  testimony  in  favor  of  a  marriage,  is  sufficient 
to  base  a  judgment  for  alimony,  pending  the  suit  for  divorce }  but 
such  judgment,  rendered  on  rule,  will  not  preclude  the  husband 
from  urging  the  plea  at  the  final  trial  that  there  was  no  marriage. 

lisk  V.  FisJCf  401. 

2.  The  grandmother,  being  in  destitute  circumstances,  and  witho:it 
the  means  of  support,  is  entitled  to  an  allowance  as  alimony  from 
the  estate  of  her  grandchildren.  This  allowance  should  be  made 
by  the  executrix  or  administratrix,  when  required,  although  tlie 
amount  of  the  estate  of  the  heirs  be  not  yet  definitely  ascertained. 

Succession  of  Lyons,  627. 

3.  The  law  does  not  require  alimony  to  be  given  by  the  rich  alone. 
But,  in  fixing  the  amount,  the  ciircumstances  of  those  who  are  to 
pay  and  those  who  are  to  receive  must  be  taken  into  considera- 
tion, lb. 

4.  An  allowance  of  alimony  should  begin  only  from  the  date  at  which 
a  necessity  of  the  demand  exists.  Therefore,  if  it  be  not  shown 
that  the  grandmother  was  in  necessitous  circumstances  prior  to 
making  her  application,  she  will  only  be  allowed  alimony  from 
tliat  date.  lb. 

81 
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APPEAL. 

1.  A  party  wiBliitfg  to  stay  tbe  esecation  of  a  jttdgment  directing  tlio 
seizure  and  sAle  bf  mortgaged  property  by  a  soBpenaive  appeal, 
mudt  give  bond  within  tbe  time  allowed  in  an  amount  one-half 
over  and  above  tbe  amoaat  of  the  order,  the  aame  as  in  an  ordin- 
ary Judraent  for  a  fixed  amoant. 

State^  ejc  rel.  Banklidad,  v.  Judge  of  Seventh  District  Court, parish 
of  Orleans,  35. 

2.  Ifthe  district  jndge  has  committed  an  error  in  fixing  the  amoaat 
of  the  bond  for  a  suspensive  appeal  from  an  order  of  seizore  and 
sale,  the  appellee  is  entitled  to  proceed  with  the  execution  of  the 
judgment,  and  a  writ  of  prohibition  wOl  not  issue  restraining  him 
from  executing  the  order  pending  the  appeal.  lb 

3.  If  no  legal  ground  is  shown  for  the  appeal,  the  appellant  wHl  be 
condennyed  to  pay  damages  for  frivolbUs  appeal,  when  prayed  for 
by  the  appellee.  Baldwin  v.  Green^  58. 

4.  Where  tlie  appeal  i^  taken  for  delay  only,  damages  will  be  awarded 
the  iqipellee  for  frivolous  appeal. 

Owners  of  ike  Steamer  General   QtiHman  r.  Faehard^Ober,  At- 
iMtet  d  Co.y  IntervenorSj  70. 

5.  The  certificate  of  l^e  clerk,  that  the  secord  contains  all  the  evi- 
dence adduced  and  filed  in  the  matter,  is  defective,  and  the  appeal 
will  be  dismissed  on  motion.  Succession  of  Sanderson^  83b 

6.  A  district  judge  of  the  parish  of  Orleans  will  be  compelled  by  man* 
daniuB  to  grant  a  suspensive  appeal  from  a  final  judgment  rendered 
on  default,  if  the  appeal  is  applied  for  within  ten  days  from  the 
service  of  notice  of  judgment,  provided  the  case  is  in  other  respects 
appealable. 

Statej  ex  rd,  Lohdcll,  v.  Judge  of  Fourth  District  Couriy  parM  of 
Orleans,  90. 

7.  A  party  who  voluntarily  executed  a  judgment  directing  the  si^e  d 
his  mortgaged  property  is  not  permitted  to  appeal  from  it. 

Sims  V.  Lawes,  IU5. 

8.  An  appeal  will  not  be  dismissed  on  account  of  the  neglect  of  the 
clerk  to  issue,  or  the  sheriff  to  serve  citation  of  appeal. 

Gallagher  v.  Thomas,  112. 
0.  A  writ  of  prohibition  will  not  issue  to  restrain  the  exeeutiou  of  a 
judgment  of  the  court  below,  where  the  record  shows  that  tbe 
bond  given  for  the  appeal  is  insufficient  in  amount  to  operate  a 
supersedas  pending  the  appeal. 

State,  ex  rel,  Wassell,  v.  Judge  of  Fourth  Distnct  Court,  parish  of 

Orleans,  115. 

10.  To  entitle  a  party  to  a  suspensive  appeal  from  a  judgment  for 

money,  he  must  give  a  bond  for  one-half  over  and  above  tbe 

amount  of  the  judgment.     An  intervener  or  third  party  wishing 

to  appeal  must  comply  with  the  same  conditions.  Jb. 
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11.  An  a^^poal  froM  H  judgment  dismisfting  a  dative  testamcfitary 
executor  from  office  iriil  not  suspend  execution,  and  a  mandamus 
-wilt  not  lie  to  compel  a  stxspensive  appeal  from  such  judgment. 
State,  ex  rel.  Oammagere  v.  Jud^e  ef  Second  Diairid  Courts  parish 
iff  Orleans  J  116. 
^.  A  bill  of  exceptions,  taken  from  the  ruling  of  the  judge  dismissing 
an  iutervention,  can  not  be  examined  on  appeal  from  a  final  judg- 
ment between  the  original  parties,  and  a  writ  of  mandamus  will 
not  lie  to  compel  the  judge  a  quo  to  sign  such  bills. 
StatCj  ex  rcl.  Sharp  and  Gellen,  y.  Judge  of  Sixth  Distriet,  parish 
of  Orleans,  176. 

13.  In  an  attachment  suit,  where  the  property  attached  has  been 
sold,  and  the  proceeds  thereof  are  in  the  custody  of  the  sheriff,  a 
third  party,  on  disclosing  tea  ihterest  thtft  entitles  him  to  il,ppeal 
from  tlie  judgment  in  favor  of  the  littachlng  creditor,  should  be 
allowed  to  do  so  on  giving  bond  in  an  amount  fixed  by  the  judge. 

lb. 

14.  In  fixing  the  amount  of  the  bond,  refdrenee  should  be  had  to  the 
amount  of  costs  for  which  t!ie  third  party  appellant  ttrould  be 
liable,  together  with  the  possible  amount  of  damages  in  case  «f 
frivolous  appeal.  lb. 

15.  If  a  bond  is  tendered,  which  is  not  sufficient  in  amount,  the  judge 
should  fix  the  amount.  In  case  the  judge  refuses,  the  Suprenvil 
Court  will,  on  application,  fix  the  amount  of  the  bond,  and  issue  a 
mandamus  directing  the  judge  to  grant  a  suspensive  appeal,      lb. 

16.  An  appeal  will  not  lie  from  a  final  judgment  until  it  is  signed  by 
the  judge.  Sibley  v.  Femie,  188. 

17.  If  a  party  takes  a  devolutive  appeal  from  a  final  judgment  and 
gives  bond,  and  afterwards  abandons  it,  he  can  not  be  permitted 
to  take  a  second  appeal  on  giving  a  new  bond. 

Sharkey  v.  BankstoUj  199. 

18.  An  appeal  will  lie  from  an  interlocutory  judgment  of  the  probate 
court,  rendered  on  a  rule  agixinst  the  executor  to  show  cause  why 
the  sale  of  certain  property  should  not  be  stopped,  and  a  writ  of 
mandamus  will,  on  application,  issue  to  the  judge  to  send  up  the 
record.     Stale,  ex  rcl.  Fassman,  v.  Jtidqe  of  Second  I>istrici  Court 

of  New  Orleans,  200. 
K.  An  appeal  will  not  lie  from  an  interlocutory  judgment,  where  it  is 
not  shown  that  irreparable  injury  would  follow. 

Woolfolk  V.  Woolfolk,  206. 

20.  Mere  delay  will  not  authorize  the  intervention  of  the  appellate 
court.  lb. 

21 .  If  tlie  interlocutory  judgment  is  erroneous  it  may  be  eorreeted  on 
Appeal  from  the  final-  judgment  in  the  eause*  lb. 
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23.  An  appeal  will  not  lie  from  a  judgment  for  the  exact  amount  of 
five  hundred  dollars.    Constitution,  article  74. 

Keep  dt  Hogan  y.  Harmon,  218. 

28.  A  surety  on  an  attachment  bond  is  no  party  to  the  suit,  aud  need 
-not  be  made  a  party  to  the  appeal  taken  by  the  defendant  from 
the  judgment  in  the  attachment  suit.       Campbell  y.  Clark^  242. 

24.  Where  the  evidence  in  the  record  leaves  the  questions  in  dispute 
in  doubt  and  uncertainty,  the  Supreme  Court  will  remand  the 
cause  for  a  new  trial.  Ih, 

25.  An  appeal  will  not  be  dismissed  because  the  certificate  of  the 
clerk  to  the  record  is  informal.    Acts  of  1866,  No.  82,  i  IG,  p.  154. 

Flint  &  Jones  v.  Feek,  246. 

26.  Where  tlie  original  note  sued  on  has  not  been  offered  in  evidence, 
and  the  defendaut  seeks  a  new  trial,  the  case  will  be  remanded. 

Ih. 

27.  An  appeal  will  not  lie  from  an  interlocutory  judgment  on  a  role  to 
dissolve  an  attachment,  unless  it  is  shown  that  such  a  judgment 
would  work  an  irreparable  injury.  Mcsrits  v.  MarJcs,  249. 

28.  Where  the  appellant  fails  to  prosecute  his  appeal,  and  the  record 
discloses  no  grounds  for  the  appeal y^iam ages  will  be  awarded  tbe 
appellee  for  frivolous  appeal.  Lu99e  v.  MiseJu,  25G. 

29.  Where  separate  appeals  are  taken  by  the  principal  and  surety  on 
the  bond  from  a  judgment  in  solido  dissolving  an  injunction,  the 
principal  in  injunction,  if  solvent,  is  a  good  and  legal  surety  on 
the  appeal  bond  given  by  the  surety  in  the  injunction.  Asa 
general  rule  the  only  question  to  be  considered  in  determining 
the  sufficiency  of  the  bond  is  the  solvency  of  the  surety. 

State^  ex  rel.  TTi/^n,  v.  Judge  Seve}\th  DUtrict  Oourt,  parish  of 
Orleans,  262. 
39.  A  suspensive  appeal  taken  by  the  principal  in  in j  auction  will  not 
suspend  execution  of  the  judgment  against  the  surety  on  the 
injunctiou  bond.  lb. 

31.  A  motion  to  dismiss  an  appeal  comes  too  late,  if  not  made  within 
three  days  after  the  record  is  filed.    19  An.  276 ;  2  An.  133. 

Murrison  v.  Seller,  327 
d2«  If  the  amount  involved  is  under  five  hundred  dollars,  the  appeal 
will  be  dismissed  for  want  of  jurisdiction.    Constitution,  art  74. 

Case  V.  Eurkif,  38a 
33.  Where  on  appeal  is  taken  by  petition  from  an  ii^unction  salt,  and 
the  appellant  fails  to  have  the  surety  on  the  bond  cited  with  other 
parties,  the  appeal  will  be  dismissed  for  want  of  proper  parties. 
The  surety  on  the  iqjnnction  bond  is  a  necessary  party  to  the 
appoal,  and  must  be  cited.  Avegno  v.  Johnston  400. 
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34.  TLe  Supreme  Court  YfiVL  ex  officio  notice  the  fact,  and  dismiss  the 
appeal,  if  the  amount  claimed  does  not  exceed  five  hundred  dollars 
at  the  time  judicial  demand  was  made.  State  v.  2>op/,  400. 

35.  No  appeal  lies  from  a  judgment  not  signed  by  the  judge  a  quo. 
C.  P.  546;  3  An.  62  J  12  An.  756.  Trost  v.  Fox,  410. 

36.  An  appeal  does  not  lie  from  a  judgment  not  signed  by  the  judge 
a  quo.  Storre  v.  Thompson,  410. 

37.  After  an  appeal  is  granted,  and  the  bond  given  and  filed  in  tbe 
record,  the  jurisdiction  of  the  court  a  qua  ceases,  except  to  test 
the  solvency  of  the  surety  on  the  bond.  Therefore,  a  second 
order,  rendered  afterwards  by  the  judge  a  quo,  changing  the  return 
day,  and  granting  further  time  to  the  appellant,  is  a  nullity,  and 
the  appeal  will  be  dismissed,  if  not  filed  in  the  Supreme  Court, 
within  the  time  allowed  under  the  first  order. 

SiatCy  ex  rel.  Belden,  v.  IfaJian,  449. 

38.  If  the  appeal  is  taken  in  open  court  in  a  case  where  the  judge 
a  quo  is  required  to  fix  the  amount  of  the  bond,  the  order  fixing 
the  amount  of  security  must  be  entered  on  the  minutes  of  the 
court  with  the  order  granting  the  appeal.    C.  P.  573,  574. 

Norris  v.  Warren,  458. 

39.  Where  the  appeal  is  •  granted,  on  motion  in  open  court,  and  the 
bond  is  given  in  ficvor  of  the  clerk,  all  the  parties  to  the  suit,  who 
are  not  appellants  are  appellees,  and  the  appeal  will  not  be  dis- 
missed for  the  want  of  proper  parties.       Ward  v.  Douglass,  463. 

40.  The  Supreme  Court  can  only  tako  jurisdiction  of  appeals  from 
parish  courts,  in  probate  cases,  when  the  amount  involved  is  above 
five  hundred  dollars.  Therefore,  no  appe  al  will  lie  to  the  Supreme 
Court  from  a  judgment  of  the  district  court,  rendered  on  appeal 
from  the  parish  court.  Tippii  v.  Lippmins,  465. 

41.  In  a  suit  under  the  intrusion  act  of  1863,  No.  156,  wherein  the 
right  to  office  is  the  subject  of  controversy,  and  the  suit  is  com- 
menced and  prosecuted  in  the  court  below,  in  the  name  of  the 
State,  with  the  name  of  the  claimant  to  the  office  joined  in  the 
action,  with  a  prayer  that  he  be  declared  the  true  and  legal  officer, 
and  an  appeal  is  taken  from  the  judgment  by  the  State*  such 
claimant  must  be  made  a  party  thereto.  Therefore,  if  an  appeal 
has  been  taken  from  such  a  judgment  by  the  State  alone,  it  wiU  be 
dismissed  for  want  of  proper  parties ;  the  fault  being  imputable  to 
the  appellant. 

State,  ex  reL  Betden,  Attorney  General,  v.  Blandin,  467. 

42.  An  error  of  the  judge  a  quo  in  fixing  the  date  at  which  interest 
begins  to  run,  will  be  corrected  on  appeal,  and  the  appellee  will 
be  condemned  to  pay  the  costs  of  the  appeal. 

Heard  v.    Wynn,  469. 
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APPEAL— Continued. 

43.  Where  an  appeal  has  been  granted,  and  is  still  pending  in  the 
Supreme  Court,  the  court  a  qna  is  without  jurisdiction  to  grant  a 
second  appeal  from  the  same  judgment. 

Succession  of  Pomeroy,  518. 
44%  If  a  suspensive  appeal  has  been  granted  by  the  judge  of  the 
district  court  and  the  bond  has  been  giren  and  filed  in  the  record, 
the  district  judge  is  not  competent  to  dismiss  the  ap2»eal  without 
first  ascertaining  by  evidence  whether  the  surety  on  the  bond  is 
good  and  solvent.    The  lailure  of  the  appellant  ta  qualify  his 
surety  is  not  sufficient  t«  authorize  tibfi  district  judge  to  dismiss 
the  appeal  and  order  execution  to  issue. 
Staie^  ex  reh  Mouuu;,  v.  Judge  Siaih  District  Courij  parish  oj 
Orleaths,  591. 

45.  An  appeal  being  a  constitutional  ri^ht  given  to  every  Ikigant,  the 
Supreme  Court  will,  on  application  for  a  proliibition  against  tlie 
inferior  jurisdiction,  examine  the  evidence  offered  touching  the 
solvency  of  tlie  surety  on  the  appeal  bond,  and  review  the  jndg- 
ment  ot  the  court  a  qua  dismissing  the  appeal  because  the  sarety 
is  not  good  and  solvent.  Jh. 

46.  The  Grovernor  is  the  proper  representative  of  the  State  and  bound 
to  protect  her  interests,  therefore  in  a  ci^o  where  the  other  oUc^ts, 

.  such  as  the  Attorney  General  or  other  ofiioers,  are  abscAt  frew  the 
State  or  iail  to  discharge  their  duties  iu  taking  an  appeaji,  the 
Governor  is  bound  to  intervene  in  behalf  of  tl^  State  and  take 
the  appeal. 

State,. ex  rel,  Jfa/mn,  v.  J}uhuclet,  State  Treasurer,  602. 

47.  An  appeal  will  lie  fiom  a  judgment  against  the  State  when  the 
affidavit  shows  that  the  injurv  done  bv  the  iudsrment  is  above  five 
hundred  dollars.  Jh, 

48.  The  appeal  will  bo  dismissed  if  the  record  fails  to  show  that  the 
amount  in  dispute  exceeds  five  hundred  dollars. 

State^  ex  rel  Dc  SU  Eomes,  v.  Levee  Steam  Ootion  Bress  Com- 
pany^ 628. 

49.  The  affidavit  by  the  appellants  that  they  Ibel  an  interest  19  the 
matter  at  issue,  exceeding  five  hundred  dollam,  and  that  the  right 
to  control  tJio  books  of  the  company  exceeds  in  villus  five  hundred 
dollars,  is  not  sufficient  to  give  the  Supreme  Court  juris4iptii)&  o^ 
the  appeal.  i&. 

APPEAL  BOND. 

1.  A  surety  on  an  appeal  bond  may  limit  his  liability  by  a  stipahitioa 
to  that  effect.    21  An.  447,  730. 

Heirs  of  JBastable  v.  the  Succession  of  Btne^e,  J84. 

2.  The  appeal  bond  must  be  made  payable  to  the  clerk  of  the  cspurt 
irom  which  the  appeal  is  taken,  otherwise  the  appeal  will  he  dis- 
missed for  want  of  a  legal  bond.    Acts  of  1869,  page  11. 

Jaffray  v.  Bruf,  133. 
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APPEAL  BOND— Continued. 

.  3.  Tlie  stotute  reqniring  all  app^i^l  bondB  to  be  made  in  favor  of  the 
clerk  of  the  coort  fsom  which  the  appeal  is  token  is  satisfied,  if  the 
bond  is  made  in  favor  of  the  judge,  th^  clerk  and  the  appellee. 

Ogier  v.  Marchandf  133. 

4.  Where  a  case  has  been  erroneously  transferred  from  the  district  to 
the  parish  court,  and  an  apx>eal  is  taken  from  the  judgment 
rendeiBd  by  the  parish  judge,  who  was  without  jurisdiction,  the 
case  will  be  remanded  to  the  district  court  to  be  proceeded  with 
according  to  law.  lb, 

5.  Where  a  judgment  of  nnllity  has  been  rendered  at  the  salt  of  the 
creditor  against  the  husband  and  wife,  avoiding  the  judgment  of 
the  wife  against  the  husband,  and  canceling  the  sale  o€  real  estate 
by  the  husband  to  the  wife  in  payment  thereof  tho  judge  a  quo 
must  fix  the  amount  of  the  bond  for  a  suspensive  appeal*  C.  P.  577. 
And  in  case  of  refusal,  a  mandamus  will  issue,  on  application  of 
the  relator,  compelling  him  to  fix  the  amount  of  bond  and  grant  a 
suspensive  appeal. 

State,  tx  rel,  JParka,  v.  Judge  of  Seventh  Judicial  District,  589. 

6.  In  fixing  the  amount  of  the  bond  for  a  suspensive  appeal,  where 
the  title  to  real  estate  is  involved,  and  no  judgment  for  money  has 
been  given,  the  judge  a  quo  must  toke  into  consideration  the  esti- 
mated value  of  the  revenue  to  be  derived  from  the  use  of  the 
property,  and  such  further  amount  as  he  may  determine,  as  surety 
for  injury  or  deterioration  which  the  estate  may  suffer  while  in 
possession  of  the  appellant,  and  fix  the  bond  in  an  amount  exceed- 
ing by  one-half  such  estimate.  lb. 

7.  The  amount  of  tho  bond  for  a  suspensive  appeal  mu3t  be  one-half 
over  and  above  the  amount  of  the  judgment  including  interest 
which  has  accrued  thereon  up  to  the  filing  of  the  bond. 

Marchand  v.  Caaanavc,  6fi6. 

8.  An  appeal  bond  which  is  not  sufficient  in  amount  to  exceed  by  one- 
half  the  amount  of  the  judgment,  including  Interest  which  has 
accrued,  is  not  conditioned  as  the  the  law  directs,  and  the  appeal 
will,  therefore,  be  dismissed  on  motion.  lb. 

ATTACHMENT. 

1.  Where  property  has  been  attached  and  released  on  bond,  and  judg- 
ment has  been  rendered,  the  surety  on  the  bond  of  release  may 
show,  on  a  rule  to  make  him  liable  on  the  bond,  that  the  property 
attached  did  not  belong  to  the  original  deiendant  at  the  date  of 
the  seizure.  Bauer  v.  Antoinc,  145. 

2.  A  creditor  of  a  part  owner  of  a  vessel,  a  non-resident,  may  proceed 
against  the  vessel  by  attachment  when  she  enters  the  port,  and  he 
can  not  be  held  liable  for  the  expenses  incurred,  or  damages 
caused  by  the  detention  pending  the  decision  of  the  attachment 
Axdt,  Sibley,  Ouion  <&  Co.  v.  Fernic,  Brothers  d'  Co.,  1C3. 
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ATTACHMENT— Continued. 

3.  In  case  the  interest  of  one  of  the  owners  of  the  vessel  is  sold  atibe 
snit  of  the  attaching  creditor,  no  privilege  exists  on  the  proceeds 
for  expenses  incurred  or  supplies  furnished  during  the  detention 
or  previously;  lb, 

4.  A  party  plaintiff  in  a  rule,  by  alleging  tliat  a  third  party  is  an 
attaching  creditor,  and  makes  such  party  a  defendant  in  the  rale, 
is  estopped  from  denying  that  he  is  a  creditor^  and  such  attach- 
ing creditor  has  the  right  to  appeal  from  the  judgment  on  tho 
rule.  Ihlion  v.  Yiosca  and  Weber,  251. 

5.  A  non-resident  may  appeal  from  a  judgment  rendered  against  him 
on  attachment  any  time  within  two  years  from  the  date  thereof. 

Schmidt  cfc  Ziegler  v.  F%r9t  NaUonal  Bank  of  Selmoj  314. 

6.  The  act  of  Congress,  approved  June  3,  1664,  entitled  **  An  Act  to 
provide  a  national  currency,  secured  by  the  pledge  of  United  States 
bonds,"  gives  to  the  United  States  a  first  and  paramount  privilege 
upon  all  the  assets  of  a  banking  association  organized  under  the 
act,  to  reimburse  to  the  United  States  the  amount  expended  in 
paying  the  circulating  notes  of  such  banking  association.  There- 
fore, the  privilege  given  to  an  attaching  creditor  over  the  assets  of 
the  First  National  Bank  of  Selma  must  be  postponed  to  that  of 
the  privilege  of  the  United  States,  where  it  is  ehown,  as  in  this 
case,  that  the  Louisiana  National  Bank,  a  debtor  of  the  First  Na- 
tional Bank  of  Selma,  had  notice  of  the  claim  of  the  United  States 
on  tho  assets  of  the  First  National  Bank  of  Selma  before  the 
seizure  by  the  creditors  under  the  attachment.  lb, 

7.  The  bonding  of  property  under  seizure,  in  order  to  regain  the 
possession  thereof,  is  no  bar  to  subsequent  proceedings  to  set 
aside  tho  writ  of  attachment,  and  release  the  surety  on  the  bond. 

Edicards  v.  Prather,  334. 

8.  Tlie  surety  on  a  bond  of  release  of  property  attached  may,  before 
making  any  payment,  bring  suit  against  the  debtor  to  indemnify 
him  for  the  liability  incurred  in  signing  the  bond.  But  to  enable 
him  to  sustain  such  an  action  he  must  bring  himself  within  the 
requirements  of  tho  law  conferring  the  right  to  demand  indem- 
nity, viz :  1.  When  there  exists  a  lawsuit  against  him  for  payment. 
2.  When  the  debtor  has  become  bankrupt.  3.  When  the  debtor 
was  bound  to  discharge  him  within  a  given  time.  4.  When  the 
debt  has  become  due  by  tho  expiration  of  the  time  for  which  it 
was  contracted,  etc.    C.  C.  3026.  lb, 

0.  If  an  attachment  has  issued  against  a  debtor  before  the  debt  is 
due,  and  the  evidence  shows  that  he  intended  leaving  tlie  State, 
permanently,  the  attaching  creditor  can  not  be  compelled  to  pay 
damages,  although  the  attachment  has  been  dissolved. 

Eathcock  v.  Oray,  472, 
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ATTACHMENT— Continued. 

10.  An  attaclimont  may  be  levied  on  goods  stored  in  a  warehouse, 
witliout  making  the  warehouse  keeper  a  party  by  garnishment 
process.  And  the  attaching  creditor  has  his  lien  on  the  property 
from  the  da  to  of  seizure,  under  the  writ. 

Trounsteln  v.  Eosenham,  525. 

11.  An  attachment  taken  out  under  the  act  of  18GS,  entitled  *'  An  Act 
to  provide  additional  grounds  for  attadiment,''  will  be  dissolved 
on  motion,  if  the  facts  shown  on  the  trial  fail  to  establish  the  alle- 
gations of  the  petition. 

Moular  &  Dumeatre  v.  Moaengarden,  531. 

12.  In  an  attachment  suit  there  is  but  one  party,  the  defendant,  whose 
property  has  been  attached,  who  has  tlie  light  to  give  a  release 
bond.  Therefore  a  bond  given  by  the  intervenor  to  have  the 
property  released,  not  being  given  in  pursuance  of  any  law 
authorizing  it,  is  not  a  judicial  bond,  and  the  sureties  thereon  are- 
only  bound  according  to  the  terms  and  conditions  of  the  bond. 

Daicaon  v.  Morton  cfi  ir/Wiaiiwoii,  535. 
See  Appeal — Mesi-iiz  v.  Marks,  249. 
Campbell  v.  Clarkj  242. 

ATTORNEYS  AND  ATTORNEYS'  FEES. 

1.  An  attorney  at  law  having  possession  of  assets  of  the  seized  debtor, 
is  not  excused  from  answering  interrogatories  by  the  seizing 
creditor,  and  if  the  answers  are  traversed  by  the  attaching 
creditor,  an  appeal  will  lie  from  the  judgment  given  on  the  tes- 
timony offered  to  show  their  incorrectness. 

Daigle  v.  Bird. — Qreves,  Garnishee,  J 38. 

2.  An  attorney  at  law  having  claims  in  his  hands  for  collection  is  en- 
titled to  an  allowance  for  his  fees  for  collection  in  case  they  have 
been  gamisheed  in  his  hands.  lb. 

3.  The  judgment  creditors  instructed  their  attorney  to  bid  on  prop- 
erty seized  in  their  name.  The  property  sold  on  twelve  months*- 
oredit,  and  the  attorney  gave  a  twelve  months'  bond,  as  the  attor- 
ney in  fact  of  his  clients,  for  the  price  bid.  The  judgment 
creditors  took  the  property.  Pending  the  seizure  other  creditors 
had  assorted  a  privilege  on  the  property  seized  superior  to  that  oi 
the  seizing  creditors.  The  seizing  creditors  seek  to  avoid  their 
liability  on  the  bond,  on  the  ground  that  the  attorney  who  signed 
it  was  without  authority  to  do  so.  Held — That  although  the  attor- 
ney, as  such,  could  not  bind  his  clients  on  the  bond,  yet  their 
accepting  the  property  purchased  by  liim  at  the  sale  under  their 
instructions,  was  a  ratification  of  his  act  in  signing, the  bond,  by 
which  they  were  bound*  Slocomb  v.  Ckige,  165.        , 

4.  Attorneys  employed  by  the  ececutar  to  attend  to  the  litigations  in 
which  the  estate  is,  or  may  be  involved,  are  entitled  to  a  fair  and 
liberal  compensation  for  their  services.    Succession  of  Day^  366. 

See  Evidence — Voorhies  v.  Harrison,  85. 
See  Interuogatories — Daifjle  v.  Greves,  138 
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BANKRUPTCY. 
1.  After  a  certifiisate  tf  discharge  lias  been  obtained  by  the  debtor 
from  the  bankrupt  court  of  the  United  States,  in  conformity  with 
the  bankrupt  act  of  1867,  section  34,  no  judgment  can  be  rendered 
m  the  cause  by  the  State  court,  except  one  of  dismissal. 

VioscaY.  Feed,  218. 

^.  A  certificate  of  discliarge  in  bankruptcy,  from  the  United  States 
Banknipt  Court,  extinguishes  all  judgments  and  claims  of  a  per- 
sonal character  against  the  bankrupt. 

Murphy  ¥.  iSmitA,  441. 

2.  Therefore  an  ordinary  ^ri  facia9,  on  a  personal  judgment  against 
the  bankrupt  after  the  certificate  in  bankruptcy  has  beea  giT#D,  is 
without  any  legal  force  or  effect,  and  its  execution  vili  be  reatrained 
by  a  writ  of  injunction.  lb, 

BANKS  AND  BANKING. 
1.  The  act  of  Congress  authorizing  the  controller  of  the  cnrrency  to 
appoint  a  receiver  to  take  charge  of  any  bank  or  association  that 
has  failed  to  redeem  its  circulating  notes,  and  is  in  default,  with 
full  power  to  collect  all  debts  due  such  bank  or  association,  author- 
izes such  receiver,  when  appointed,  to  sue  for  and  stand  in  judg- 
ment in  the  courts  of  the  coouti^  in  all  cases  involving  the  collec- 
tion of  debts  duo  such  bank  or  association. 

Case,  Receiver,  v.  Berwin,  £1. 

BATTURE. 
1.  If  the  alluvion  or  batture  which  has  formed  on  and  is  attached  to 
a  riparian  laract  or  lot  of  land  has  attained  a  sufficient  devation 
above  the  waters  to  be  susceptible  of  private  ownership  9X  the 
time  of  the  sale,  it  does  not  pass  with. tlie. sale  of  the  land  or  lot, 
unless  so  expressed.  But  if  it  has  not  reached  a  sufficient  eleva- 
tion to  render  it  susceptible  of  private  ownership,  then  it  pipMyj 
to  the  vendee,  who  is  invested  with  all  the  rights  of  accretion 
whicli  the  vendor  had,  without  any  expressions  of  the  vendor,  indi- 
cting its  transfer. 

Barre  v.  City  of  New  OrhaM^  612. 

3.  In  this  case  tbe  plaintiffs  allege  that  they  have  lost  the  title  to  the 
lot  on  which  it  is  claimed  ih»  batture  ha4  formed,  by  pxeaoriptiafD, 
but  tliey  claim  to  be  the  owners  of  the  batture,  notwithataading. 
The  evidence  failed  to  sliow  tliat  the  batture  had  attained  a  auffi- 
cient  elevation  to  render  it  susceptible  of  private  ownership  at  the 
time  the  plaintiff  parted  with  the  ownership.  Held — That  they 
having  lost  their  title  to  the  lot  itself,  by  prescription,  could  not 
recover  the  batture,  even  though  the  batture  were  shown  to  baw 
been  formed  to  an  elevation  sufficient  to  render  it  susceptible  of 
private  ownership,  before  they  parted  with  the  title  by  transfer  to 
their  vendee.  A. 
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BELLIGERENTS. 

1.  Parties  residing  on  opposite  sid^s  of  the  lines  of  militarsr  occupa- 
tion during  the  late  war  were  prohibited  from  carrying  on  trade 
and  commercial  intercourse  with  each  other,  and  all  contracts  or 
obligations  resulting  from  such  trade  or  intercourse  are  null  and 
void,  unless  it  is  shown  that  such  trade  or  intercourse  was  specially 
authorized  by  the  trade  regulations  prescribed  by  the  Secretary  of 
the  Treasury  of  the  United  States.  Bechcith  v.  Fierce,  €7. 

2.  A  contract  of  charter  of  a  steamboat,  during  the  late  war,  made  at 
New  Orleans  after  the  city  came  under  the  lawful  control  and 
power  of  the  United  States,  to  carry  on  trade  wltli  the  city  of 
Shreveport  and  surrounding  country  then  under  the  control  and 
power  of  the  insurgent  forces,  is  null  and  void,  and  no  action  lies 
to  enforce  it.  Mansfield  v.  McLearn  i&  Church,  216. 

3.  Permits  given  by  the  military  commander  of  the  Gulf  Depart- 
ment to  carry  on  trade  with  the  insurgents  and  transport  the 
respective  commoditios  of  commerce  through  the  lines  of  military 
occupations,  were  without  any  legal  force  or  effect.  The  act  of 
Congress  of  July  13,  18C1,  gave  to  the  President  of  the  United 
States  power,  in  his  discretion,  to  license  commercial  intercourse 
between. citizens  residing  within  those  sections  of  the  country 
where  the  lawful  authority  prevailed  and  those  districts  where  the 
insurgent  forces  held  control.  Under  this  statute,  licenses  or  per- 
mits given  by  any  other  authority  were  nullities.  i  b» 

4.  On  the  thirteentli  day  of  August,  1859,  the  Towboat  Association 
of  the  City  of  New  Orleans  leased  from  the  plaintiff  two  coal 
yards,  with  the  buildings  thereon,  and  wharves,  situated  on  the 
west  bank  of  the  Mississippi  river,  near  its  moutb,  for  the  term  of 
Hve  years,  at  a  stipulated  rate  of  rent  to  be  paid  annually,  in 
advance.  The  rent  was  paid  punctually  up  to  the  thirteenth  of 
August,  1S61.  The  civil  war  broke  out  at  or  about  this  time  be- 
tween the  United  States  and  the  so-called  Confederate  States. 
The  mouth  of  the  Mississippi  was  blockaded  by  the  Unit^  States 
navy,  and  the  Forts  Jackson  and  St.  Philip,  on  opposite  sides  of 
Hie  river,  above  the  coal  yards,  were  occupied  and  garrisoned  by 
the  insurgent  forces,  which  military  occupation  by  hostile  forces 
prevented  the  lessees  from  using  the  coal  yards  irom  that  date. 
The  lessor  brings  this  action  for  the  rent  duo  on  the  remainder  of 
the  term  of  the  lease.  Held — That  by  the  occupancy  of  the 
premises  and  surroundings  of  the  leased  property  by  the  two  con- 
tending armies,  the  lessees  were  prevented  from  using  th^m  as  a 
coal  yard  and  d^ot;  that  this  interruption  amounted  in  law  to  a 
levoeatioa  of  the  lease  from  that  date,  and  that  no  action  would 
lie  to  enforce  the  payment  of  rent  thereafter.    C.  C.  2667. 

Bowdiich  v.  iKioitoJi,  356. 
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5.  All  trade  and  traffic  in  articles  of  merchandiae,  between  penona 
occupying  opposite  sides  of  the  military  lines  during  tlie  late  war, 
was  expressly  prohibited  by  acts  of  Congress.  Section  five,  act  of 
thirteenth  July,  1861.  Therefore  all  debts  contiucted  and  obliga- 
tions given,  on  account  of  any  such  trade,  are  null,  and  no  action 
lies  to  enforce  them.     19  An.  328.    20  An.  241. 

Webster  &  MoKenna  v.  Mahoncyf  593. 

BILLS  AND  PROMISSORY  NOTES. 

1.  A  due  bill,  containing  an  unconditional  promise  to  pay  money, 
falls  under  the  denomination  of  promissory  notes,  and  is  prescribed 
by  five  years.  WardtoeU  v.  Sterne,  28. 

2.  A  proposition  to  extend  the  time  of  payment  of  a  promissory  note, 
unaccepted  by  the  maker,  will  not  discharge  the  indorser. 

Lamaycr  v.  Vter  et  at.,  45. 

3.  The  fact  that  the  holder  of  a  promissory  note  fails  to  bring  suit 
promptly  will  not  discharge  the  indorser,  provided  notice  of  non- 
payment is  given  at  maturity.  Moore  v.  Britton,  64. 

4.  Demand  of  payment  of  a  promissory  note  must  be  made  at  the 
place  of  payment.  Demand  at  any  other  place  will  not  bind  the 
indorser.  lb, 

5.  In  a  suit  to  enforce  payment  of  a  note  against  a  banker  m  whose 
hands  it  had  been  placed  for  collection,  who  had  failed  to  have  it 
protested,  whereby  the  indorser  was  discharged,  the  execution 
against  the  original  maker  with  the  return  of  the  sheriff  that  no 
property  was  found,  together  with  the  certificates  of  the  recorder 
that  the  maker  of  the  note  had  no  property  standing  in  his  name 
in  the  parish  of  his  domicile  are  admissible  in  evidence  to  show 
that  the  maker  of  the  note  was  insolvent. 

JSichelberger  v.  JPike,  142. 

6.  The  indorser  of  a  promissory  note  before  maturity,  made  payable 
to  himself,  is  bonnd  to  the  holder  as  indorser,  under  the  law  mer- 
chant, and  not  ns  an  ordinary  surety.  lb, 

7.  The  right  to  recover  of  a  banker  for  failing  to  protest  a  note 
whereby  the  indorser  is  discharged  is  only  prescribed  by  ten  years. 
C.  C.  3508.  lb. 

8.  An  obligation  to  pay  money  to  one  of  two  persons  named,  on  a  day 
fixed,  although  it  contains  stipulations  authorizing  execution  to 
issue  in  case  it  is  not  promptly  paid  at  maturity,  falls  under  tho 
denomination  of  promissory  notes,  and  is  prescribed  by  five  years. 
21  An.  121.  Fort  v.  Belee  and  Betty,  180. 

9.  Where  the  Indorser  of  a  promissory  note  has  died  at  or  about  the 
time  of  the  maturity  of  the  note,  but  the  fact  is  unknown  to  tbo 
holder  or  the  notary,  notice  sent  through  the  postofflce  to  tlie 
indorser,  at  her  usual  place  of  residence,  will  bind  the  heirs,  if  it 
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be  bIiowd  that  they  were  in  the  habit  of  receiving  letters  there, 
and  that  they  actually  received  from  the  postoffice  the  notice  of 
protest  addressed  to  their  mother.  Such  notice  is  equally  as  bind- 
ing as  though  it  had  been  directed  to  the  heirs  by  name. 

Maapero  v.  Fedesdavx,  227. 

10.  If  suit  is  brought  by  the  holder  of  a  protested  draft  against  the 
drawer,  as  u  member  of  the  firm  who  are  the  drawees  and  accept- 
ors, the  fact  that  he  is  a  member  of  such  firm  must  be  proved 
before  judgment  can  be  rendered  against  him  as  such. 

Meeker  v.  Cummnga,  317. 

11.  The  failure  to  give  notice  of  the  «on-payment  by  the  acceptor  of  a 
draft  will  discharge  the  drawer.  Jb. 

12.  The  allegation  of  ownership  of  promissory  notes  in  favor  of  a  com- 
mercial firm  which  has  since  been  dissolved  by  one  of  the  partners, 
with  a  notarial  transfer  by  the  other  partner,  is  a  sufficient  showing 
of  ownerdiip  of  the  notes  to  entitle  the  holder  to  enforce  their 
payment.  Levi  v.  Corkcrn,  329. 

13.  If  the  principal  obligation,  such  as  a  promissory  note,  be  prescribed, 
the  mortgage  given  to  secure  its  payment  falls  with  it. 

Smith  V.  McWaiers,  431. 

14.  An  original  holder  of  a  promissory  note,  who  lias  transferred  it  by 
indorsement,  before  maturity,  can  not  be  held  liable,  as  indorser, 
unless  he.  receives  notice  from  the  holder  at  maturity  that  the 
maker  has  failed  to  pay.  But  the  holder  can  enforce  the  mortgage 
given  by  the  maker  to  secure  the  note.  lb. 

15.  A  party  acting  in  the  capacity  of  a  general  agent  is  not  capacitated 
to  waive  notice  and  protest  ot  a  note  indorsed  by  his  principal. 
Such  waiver  is  not  binding  on  the  principal,  unless  the  power  to 
make  it  is  express  and  special.  lb. 

16.  Notes  given  for  land  aud  slaves  can  only  be  enforced  for  that  por- 
tion which  is  ascertained  to  be  for  the  laud.  And  where  the  evi- 
dence in  tlie  record  fails  to  show  what  portion  is  for  land,  and 
what  for  slaves,  the  case  will  be  remanded,  with  instructions  to 
the  judge  a  quo  to  ascertain,  by  evidence,  the  relative  proportion 
of  each,  and  give  judgment  accordingly.  lb. 

17.  A  promissory  note  given  by  a  married  woman,  with  mortgage  on 
her  paraphernal  property  to  secure  it,  executed  under  the  author- 
ization of  tlie  district  judge,  according  to  the  act  of  1855,  may  be 
enforced  against  the  wife,  in  the  hands  of  a  third  holder,  without 
showing  that  it  inured  to  her  advantage  or  benefit. 

Miller  v.  Fwner,  457. 

18.  The  holder  of  negotiable  paper,  indorsed  in  blank,  is  presumed  to 
have  acquired  it  bona  fide  before  maturity,  and  the  burden  of  show- 
ing the  contrary  falls  on  the  party  raising  the  question  of  owner- 
sliip.  lb. 
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BELLS  AND  PROMISSORY  NOTES— Continued. 
10.  The  fact  that  the  party  accepting  an  aotot  mortgage  has  no  interest 
therein  docs  not  affect  the  validity  of  tlie  moi-tgage.  21  An.  3. 

lb. 

20.  Written  documents,  under  private  signature,  are  inadmissible  ia 
evidence  until  the  signature  is  proved.  lb, 

21.  In  a  suit  to  make  the  indorser  of  a  promissory  note  liable  the 
holder  may,  under  the  allegation  that  due  notice  has  been  giveu, 
introduce  parol  evidence  showing  tliat  demand  has  been  made 
and  notice  given.  The  fa^t  tbttt  protest  has  been  made  and 
notice  given  by  the  notary,  does  not  preclude  the  holder  from 
introducing  other  evidence  of  notice.       IM^ys  v.  Fanner,  4^8. 

22*  The  acts  of  the  Legislature  of  1856  and  1858^  declaring  that  on  all 
bills  and  notes  mode  negotiable  by  low  or  customi  three  days  of 
gtuce  shall  be  allowed,  do  not  repeal  or  modify  the  general  law 
merchant,  which  allows  three  days  of  grace  oh  non-negotiiA^le,  as 
well  as  negotiable  notes.  Therefore  notice  to  the  indoi^er  of  a 
non -negotiable  note  is  in  time,  if  given  at  the  expiration  of  the 
three  days  of  grace  allowed  by  the  law  merchant.  lb. 

23.  The  Louisiana  State  Bank  was  the  creditor  of  J.  C.  Patriek,  and 
took  as  security  therefor  his  notes,  payable  to  and  indorsed  by 
A.  D.  Kelly  &  Co.  The  bank  held  these  iMtes  until  afler  their 
maturity,  and  sold  them,  and  placed  the  proceeds  to  the  extin- 
guishment of  tbeir  debt  against  J.  C.  Patrick.  About  this  time 
the  bank  was  forced  into  liquidation  by  military  order,  and,  by  a 
provision  of  their  charter,  tliey  were  obliged  to  receive  tlieir  own 
notes,  (wliich  were  then  at  a  heavy  discount),  in  payment  of  debts 
due  them.  The  purchaser  of  the  Patrick  notes,  in  pledge,  and 
sold  by  the  bank,  paid  for  them  in  the  notes  of  the  bank.    The 

.  indorsers  on  the  notes,  who  now  admit  their  liability,  seek  to 
disehargo  them  by  paying  in  the  notes  of  the  bank.  That  being 
the  currency  or  paper  in  which  the  holder  paid  the  bank  for  tlie 
notes  who  held  them  in  pledge.  Held — ^That  it  was  no  defense  for 
the  maker  or  indorser  of  a  promissory  note,  in  the  hands  of  the 
present  owner,  that  he  might  at  one  time,  while  the  bank  was  the 
owner,  have  discharged  it  in  the  notes  of  the  bank;  that  the 
holder  of  negotiable  paper,  transferred  after  maturity,  is  only 
liable  to  be  met  with  the  equities  existing  between  the  original 
parties.  Wynn  v.  £e%,  594. 

24.  Notes  that  have  been  given  to  the  city  of  New  Orleans  for  a  lease 
of  certain  markets,  secured  by  mortgage,  which  have  been  trans- 
ferred by  the  city,  and  passed  into  tlie  hands  of  third  parties 
before  maturity,  can  not  be  discharged  in  city  notes.  In  tittch  a 
case,  the  holder  can  recover  ftom  the  maker  the  full  mnomit  in 
lawful  currency. 

Louisiana  Mutual  Insurance  Company  v.  Bait  &  Cambon,  681. 
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BONDS. 

1.  The  cancellation  of  the  official  bond  of  the  sheriff  by  the  Gov- 
ernor, and  the  erasure  of  the  mortgage  in  tlie  manner  indicated 
b5'  the  act  of  March  ]2,  1855,  discharges  the  sureties  from  all 
liability  on  the  bond. 

Lookwaody  Yoorhies  &  Co.  v.  Pcnn  et  aL,  29. 
CITATION. 

1.  A  citation  is  good  and  sufficient  if  the  copy  of  the  petition  accom- 
panying it  mentions  the  residence  of  the  defendant,  althongh  it  is 
not  mentioned  in  the  citation.  Sttcceseion  of  Martgny,  171. 

2.  A  deputy  clerk  in  the  parish  of  Orleans  is  oompetci^t  to  sign  a 
citation,  vrithont  the  absence  or  sickness  of  the  clerk  being 
shown.  lb, 

S.  The  dismissal  of  a  suit  for  the  non-appearance  of  the  plaintiff  is 
not  an  abandonment  or  voluntat^y  discontinuance  of  the  action. 

IJk 

4.  Citation  on  one  obligor  tn  solklo  will  interrupt  prescription  as  to 
nil.  Ik 

CITY  OF  NEW  ORLEANS. 

1.  The  city  of  New  Orleans  gave  a  contract  to  flu  up  battnro  prop- 
erty with  river  sand,  within  a  given  time,  with  a  penal  clause 
empowering  the  city  to  annul  the  contract  and  forfeit  payment 
for  what  work  had  been  done,  and  to  resell  the  contract  in  case  of 
abandonment  by  the  contractor,  or  failure  to  complete  the  work 
within  the  time  prescribed.  The  contractor  failed  to  complete 
the  work  within  the  time.  The  city  failed  to  resell,  but  annulled 
the  contract.  Held — That  under  the  stipulations  of  the  contract 
the  city  was  authorized  to  cancel  it  for  failure  to  complete  the 
work  \7ithin  the  time,  but  not  having  resold  it,  she  could  not  en- 
Ibrce  the  penal  clause  for  damages  against  the  contractor. 

Bietry  v.  City  of  New  Orleans^  149. 

3.  Where  a  contract  has  been  annulled  by  the  city  of  New  Orleans 
on  account  of  the  failure  of  the  contractor  to  complete  the  work 
within  the  time  prescribed,  his  right  to  recover  pay  for  work 
already  perfoniied  will  depend  on  the  fact  whether  the  failure  was 
through  his  fault.  If  overpowering  force,  or  an  unusual  high 
water  occurred  to  interfere  with  the  operations  of  the  contraictor^ 
he  would  be  entitled  to  recover  pay  for  what  work  ho  had  actually 
performed,  although  the  contract  was  foifcitcd.  J6. 

See  Contract — Denton  v.  Reading,  607. 

CLERKS  OF  COURTS. 
1.  By  article  133  of  the  constitution  of  18G8,  clerks  of  courts  are  pro« 
hibited  from  exercising  any  judicial  powers  whatever,  and  the 
order  of  a  clerk,  after  the  adoption  of  the  coustitutioD,  admitting 
a  will  to  probate,  is  an  absolute  nullity. 

Succession  of  Tanner,  91. 
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2.  A  defendant  who  has  taken  a  -gnspensiTe  appeal  from  a  jadgment 
against  Iiim,  and  given  bond,  is  not  required  to  pay  to  the  clerk 
of  the  lower  court  his  fees  for  preparing  the  transcript  before  he 
can  require  the  latter  to  deliver  it.    In  such  a  case,  the  clerk  \'ho 
refuses  will,  on  application  to  the  Supreme  Court,  be  compelled,  by 
mandamus,  to  deliver  the  transcript,  and  pay  the  costs  of  the  writ. 
State,  ex  rel.  Kearny ,  v.  Clei*k  of  Seventh  District  Court,  pariih  0/ 
Orleans,  563. 
S,  Clerks  of  district  courts  are  not  permitted  to  demand  the  fees  from 
the  defendant  for  making  a  transcript  of  appeal  in  a  case  where 
judgment  has  been  given  in  favor  of  the  plaintiff  and  the  defend- 
ant appeals. 
State,  ex  rel,  Bernard,  v.  The  Cleric  of  the  Sixth  District  Court  of 
Neio  Orleans,  578. 

4.  The  act  of  1870,  page  161,  which  regulates  the  fees  of  clerks  tcr 
making  transcripts  of  appeals  and  authorizes  them,  upon  comply- 
ing with  certain  formalities,  to  issue  execution  against  the  prin- 
cipal and  security  for  costs,  has  reference  only  to  the  party  filin;^ 
the  suit,  and  applies  to  all  costs  to  which  clerks  of  district  courts 
are  entitled.  Ih, 

5.  The  act  number  thirty-flve,  approved  sixteenth  of  March,  1870, 
which  appropriates  two  thousand  dollars  for  the  payment  of  costs 
of  suits  where  the  State  is  a  party  and  loses  the  case,  does  not 
apply  to  the  payment  of  costs  in  suits  brought  by  tax  collectors 
to  enforce  payment  of  taxes  against  delinquents.  Therefore,  the 
Auditor  of  Public  Accounts  is  not  authorized,  nor  can  Jio  be  com- 
pelled, by  mandamus,  to  warrant  against  this  appropriation,  in 
favor  of  a  clerk  of  a  district  court  for  his  costs  that  have  accrued 
in  suits  brought  by  tax  collectors,  to  enforce  the  payment  of  taxes 
due  the  State.  Malum  v.  Sundry  Defendants,  583. 

6.  Where  an  appeal  bond  has  been  given  according  to  law,  the  clerk 
of  the  district  court  can  not  exact  payment  of  his  costs  iu  money, 
or  additional  security  from  the  appellant;  as  a  condition  precedent 
to  the  delivery  of  the  transcript. 

State,  ex  rel  Anseline,  v.  Tlie  Clerk  of  the  Second  District  Court, 
parish  of  Orleans,  585. 

7.  In  case  the  return  day  for  filing  the  transcript  in  the  Supreme 
Court  has  passed,  through  the  fault  of  the  clerk  of  the  district 
court  in  refusing  to  deliver  it,  until  his  costs  were  paid,  after  the 
bond  had  been  given,  the  time  for  filing  the  transcript  T?ill  he 
extended,  and  the  clerk  will  be  compelled,  by  mandamus  ^ 
deliver  the  record,  and  pay  the  costs  of  the  writ.  ^^' 
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COMMON  CARRIER. 

1.  The  owners  of  a  sea  going  vessel  are  responsible  f»  9olido,  as  com- 
mon carriers^  for.  money  or  gold  taken  on  board  as  freight  to  be 
transported  and  delivered  at  the  port  of  destination. 

Sulakowshi  v.  Flint  et  al.,  6. 

2.  Where  the  evidence  shows  that  the  captain  of  the  vessel  received 
money  on  board  of  the  ship  as  freight,  and  afterwards  applied  It 
to  the  payment  of  the  expenses  of  the  vessel  on  the  trip,  the 
owners  of  the  vessel  are  liable  in  Bolido,  for  the  amount  thus 
received  by  the  captain.  J  b, 

COMMUNITY. 

1.  The  surviving  widow  in  community  is  not  allowed  to  retain  in  her 
hands  the  amount  of  her  bid  on  the  common  property,  at  the  suc- 
cession sale  of  her  deceased  husband,  until  a  final  partition,  even 
where  there  are  no  debts  to  pay. 

FrescoU,  Administrator ^  v.  Gordon  and  Bates,  250. 

2.  Articles  1285  and  260J  of  the  Civil  Code,  which  give  to  the  heirs 
the  right  to  retain  the  amount  of  their  bids  until  a  final  partition, 
does  not  give  to  the  surviving  widow  that  right,  at  the  sale  of  the 
community  property.  In  this  respect  she  stands  in  no  better  posi- 
tion than  that  of  any  other  purchaser.  lb. 

3.  The  surviving  wife  is  entitled  to  the  usufruct  of  the  community 
property  during  her  widowhood,  without  accounting  to  the  credi- 
tors for  the  rents  and  revenues  arising  from  the  use  of  the  prop- 
erty, or  the  value  of  animals  tliat  perisli  from  natural  causes.  The 
fsLCt  that  she  has  qualified  as  administratrix,  and  administered  the 
estate  in  that  capacity,  does  not  affect  her  rights  as  surviving 
spouse.  Boyle  v.  Sibley,  44G. 

4.  The  heir  and  widow  in  community  have  the  legal  right  to  parti- 
tion and  divide  the  community  property. 

Markham  v.  Allen,  513. 

5.  If  a  partition  of  the  community  property  has  been  made  between 
the  heir  and  the  surviving  widow,  a  debt  that  was  contracted  by 
the  husband  before  the  marriage,  is  chargeable  to  that  i  oition 
which  has  fallen  to  the  heir,  and  not  to  the  share  of  the  com- 
munity belonging  to  the  wife,  lb. 

6.  In  this  case  the  wife  brought  suit  ogainst  her  husband  for  a 
separation  from  bed  and  board,  and  for  her  share  in  the  com- 
munity. An  injunction  issued  against  the  husband,  restraining 
him  from  disposing  of  or  otherwise  using  the  community  property 
pending  the  suit.  The  husband  gave  a  bond,  with  security,  con- 
ditioned that  he  would  restore  the  community  property  in  case  it 

.  was  finally  decided  that  the  wife  was  entitled  to  a  separation 
from  bed  and  board.  On  trial,  it  was  decided  that  the  wife  have 
a  judgment  of  separation  from  bed  and  board,  and  that  the  hns- 
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band  deliver  to  her,  Avitliin  ten  days,  her  share  of  the  commnnity 
property,  in  defaalt  of  which  the  husband  and  his  surety  on  the 
bond  were  condemned,  in  solklo,  to  pay  the  sum  of  eight  thousand 
dollars.  The' defendant  and  surety  took  separate  appeals.  Held— 
That,  the  surety,  not  being  a  party  to  the  suit  for  separation,  tbe 
judgment  rendered  against  him,  condemning  him  solidarily  with 
tho  hu8band  to  pay  the  amount  of  the  wife's  judgment,  was  a 
nullity  as  to  him.'  It  was  further  held  that  the  judgment  against 
the  husband,  being  fully  sustained  by  the  evidence  in  the  record, 
must  be  affirmed  against  him,  with  a  reservation  of  all  the  righte 
of  the  wife  to  recourse  against  the  surety  on  the  bond. 

Quirk  V.  Her  Husband^  575. 

CONFEDERATE  TREASURY  NOTES. 

1.  Payment  of  a  promissory  note,  the  consideration  of  which  is  shown 
to  be  a  loan  of  Confederate  notes,  can  not  be  judicially  enforced. 

Jhirhin  v.  McMichaely  1^. 

2.  Payment  of  a  note  given  in  favor  of  an  agent,  and  discounted  by  a 

bank  in  Confederate  notes,  and  the  proceeds  thereof  handed  over 
to  the  maker  of  the  note,  can  not  be  enforced^  Constitution,  article 
127.  Tbe  fact  that  the  agent  or  factor  of  the  maker  of  the  note, 
who  negotiated  it  with  the  bank,  sent  a  small  amount  of  groceries 
to  the  maker  of  the  note,  which  he  had  purchased  with  a  part  oi 
the  proceeds,  with  the  balance  in  Confederate  notes,  will  not  enable 
the  bank  to  recover  the  amount  of  the  supplies  so  famished,  they 
forming  no  part  of  the  consideration  for  which  the  bank  discounted 
and  became  the  owner  of  the  note. 

Bank  of  New  Orleans  v.  Frantamy  462, 

3.  The  rule  that  courts  will  not  enforce  an  obligation  with  an  unUwfol 
cause,  is  not  affected  by  any  confirmative  acts  of  the  debtor.  There- 
fore, a  recognition  or  acknowledgment  by  the  debtor  does  not  free 
it  from  the  taint  which  the  law  has  placed  upon  it.  Ih. 

4.  A  promissory  note,  given  for  Confederate  notes  or  bonds  as  an 

equivalent,  is  void  for  want  of  a  legal  consideration. 

Winter  v.  Jonc9,  485. 
See  Agent — Turner  v.  Beall,  490, 

CONSTRUCTION,  RULES  OF. 

1.  In  interpreting  agreements  an  elementary  rule  is  to  construe  the 
clauses  together,  giving  to  each  the  sense  which  results  from  the 
whole  instrument.  Escouhas  v.  Coal  OU  Compawf,  280. 

2.  Parties  are  put  in  mora  by  demanding  that  they  do  that  which,  in 
a  legal  sense,  they  ought  to  do  and  can  do.  lb, 

3.  A  distinction  exists  in  this  regard  between  a  modus  and  a  stisp^i- 
sive  potestative  condition.  The  former  is  obligatory  and  payahle, 
and  if  the  party  bound  is  p^ssivcl./  violating  his  obligation,  he 
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muat  be  put  in  default  before  an  action  will  lie.  The  latter  is  one 
wliOBO  accomplishment  depends  on  personal  choice;  the  party  on 
whom  it  is  imposed  is  free  to  accomplish  it  or  not;  and  to  put  him 
in  default  would  be  a  vain  thing,  since  it  would  be  to  demand  that 
he  should  do  what  he  is  under  no  obligation  to  do.  lb. 

4.  An  agreement  was  made  between  plaintiffs,  owners  of  mineral 
lands,  and  the  assignor  of  defendants,  of  a  twofold  character, 
including  a  license  to  mine,  and  a  lease  for  ten  years  in  case  of 
successful  discovery.  The  defendants  lost  all  rights  thereunder 
by  the  lapse  of  time,  no  workable  quantity  of  petroleum  having 
been  discovered  within  a  period  limited  by  the  contract.  The 
plaintiffs  then  agreed  to  refrain  from  declaring  a  forfeiture  of  this 
contract  for  ten  years  from  its  date,  provided  the  defendants  would 
carry  on  the  search  for  petroleum  constantly  and  without  cessation. 
Held — ^That  the  latter  agreement  was  conditional }  that  its  condi- 
tional was  suspensive  and  potestative,  and  that  when  the  defend- 
ants failed  to  carry  on  their  search  for  petroleum,  the  plaintiffs 
were  entitled  to  declare  the  forfeiture  of  the  contract  by  suit,  and 
claim  possession  of  their  lands,  without  a  formal  putting  in  default. 

lb. 

5.  In  interpreting  a  patent  to  lands,  issued  by  the  Government  to  an 
individual,  all  its  clauses  must  be  construed,  the  one  by  the  other, 
giving  to  each  the  sense  resulting  from  the  whole  instrument.  C. 
C.  1950.  Stetoart  v.  Presley,  514. 

6.  In  an  action  of  rescission,  the  party  seeking  relief  must  first  offer 
to  restore  his  adversary  to  the  situation  he  was  in  before  the  con- 
tract   C.C.  1906;  3  An.  208;  14  An.  56, 474,  716  5  21  An.  425.    lb. 

See  Crimikal  Law — State  v.  Brewer,  273. 

CONTRACTS. 

1  K  a  contract  of  building  lias  been  dissolved  by  the  death  of  the 
undertaker,  and  the  proprietor  accepts  the  work  done  and  mate- 
terials  furnished,  he  must  account  to  the  heirs  for  their  value  in 
the  proportion  they  bear  to  the  price  agreed  upon  for  the  con- 
struction of  the  entire  building.        Thomas  v.  L^Hote  et  aL,  73. 

)L  A  contract  made  under  the  authority  of  the  police  jury,  to  con- 
struct a  private  road  across  a  tract  of  land  in  the  parish,  belong- 
ing to  an  absentee,  stipulating  that  the  land  should  pay  the  cost 
of  construction,  can  not  be  enforced  against  the  parish  for  the 
difference  between  the  price  which  the  land  brought  and  the  cost 
of  making  the  road.       Young  et  aL  v.  Tlie  parish  of  Iberville,  87. 

3  An  executed  contract  of  transfer  of  a  promissory  note  will  not  be 
set  asid6  on  the  ground  that  the  agreement  or  consideration  pf  the 
transfOT  was  contrary  to  public  policy.  In  such  a  case  the  law 
wiU  leave  the  parties  where  their  conduct  has  placed  them.  19 
An.  498.  Levet  v.  Creditors,  105. 
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4.  An  overseer  who  lias  made  a  contracfc  with  the  proprietor  to 
manage  his  plantation  for  the  term  of  one  year,  at  a  fixed  price,  on 
being  discharged  without  any  good  and  sufficient  oause,  before  the 
expiration  of  the  time,  can  recover  the  amount  of  the  contract  for 
the  whole  year.  Janes  v.  Jaekson,  112. 

5.  The  custom  of  the  neighborhood  will  not  protect  the  planter 
against  the  legal  consequences  of  the  violation  of  his  contract 
with  the  overseer.  Jb, 

6.  A  contract  of  sale  of  a  lot  of  tobacco,  the  price  of  which  is  fixed 
at  a  certain  rate  payable  in  Confederate  treasury  notes,  can  not  be 
judicially  enforced.  Constitution,  article  127,  Nor  can  the  plaintiff, 
if  he  declares  on  such  a  contract,  be  permitted  in  the  same  action 
to  recover  on  a  quantum  meruitf  on  showing  the  value  of  the 
tobacco  in  lawful  currency.  Christian  v.  Baer,  459. 

7.  In  the  year  1859  plaintiff  entered  into  a  contract  with  defendant 
for  the  sale  of  a  certain  valuable  property  in  the  city  of  New  Or- 
leans.   At  that  time  a  suit  was  pending  in  the   Third  District 
Court  of  New  Orleans  between  plaintiff  and  Woods  for  theowner- 
nership  of  the  property.    The  conditions  of  the  contract  were  that 
if  the  plaintiff  was  successful  in  the  suit,  he  was  to  sell  the  prop- 
erty to  Beading,  the  defendant,  for  $20,000,  fifteen  hundred  dol- 
lars of  which  was  to  be  paid  in  cash  at  the  termination  of  the  snit 
by  a  final  decision  of  the  Supreme  Court,  or  at  the  end  of  twelve 
months  from  the  decision  of  the  district  court,  if  no  appeal  was 
taken.    The  remainder  was  to  be  paid  in  six  equal  annual  install- 
ments consecutively,  for  which  notes  were  to  be  furnished  stipu- 
lating six  per  cent,  per  annum  from  date   until   maturity,  and 
eight  per  cent,  thereafter.     It  was  further  agreed  that  if  the  final 
decision  be  delayed  beyond  the  eighteenth  of  June,  1860,  the 
whole  price  should  draw  six  per  cent,  per  annum  from  that  date. 
The  suit  was  finally  decided   by'  the    Supreme    Court  on   the 
eighteenth  of  June,  1867.     Held — That  the  latter  clause  or  stipn- 
lation  in  the  contract  furnished  the  proper  basis  or  data  on  which 
to  predicate  the  calculation  of  interest;  that  under  this  clause 
interest  from  that  date,  the  eighteenth  of  June,  1860,  at  the  rate 
of  six  per  cent,  per  annum,  was  due  on  the  cash  portion  of  the 
price,  fifteen  hundred  dollars,  and  a  like  rate  on  the  different  in- 
stallments, up  to  their  respective  maturities,  and  eight  per  cent, 
thereafter.  Denton  v.  Beading^  607. 

CORPORATIONS. 

1.  The  act  of  the  Legislature  of  1870,  No.  80,  amending  the  act  in- 
corporating the  town  of  Shreveport,  which  gives  to  the  Board  of 
Trustees  power  and  control  over  the  subject  of  licenses  and  taxes 
for  the  benefit  of  the  corporation,  has  effect  only  prospectively. 
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Therefore  an  ordinance  in  force  at,  and  before  the  passage  of  this 
act,  assessing  a  license  against  all  banks  doing  business  within 
the  corporation,  is  still  in  force,  and  the  license  so  assessed  must 
be  paid.  City  of  Shrevepart  v.  Johnson,  519. 

2.  The  purchase  of  a  lot  of  cotton  by  a  railroad  company,  chartered 
and  domiciliated  in  the  State  of  Mississippi,  from  a  party  domicil- 
iated and  residing  in  Louisiana,  is  not  affected  by  the  prohibitions 
contained  in  the 'act  of  the  Legislature  of  1855,  a  clause  of  which 
is  as  follows :  '*No  corporation  shall  engage  in  mercantile  or  agri- 
cultural business,  nor  in  commission,  brokerage,  stock  jobbing, 
exchange,  or  banking  business  of  any  kind.''  The  clause  in  the 
act  cited,  only  refers  to  the  buying  and  selling  of  articles  of  mer- 
chandise as  an  employment,  and  implies  operations,  conducted 
with  a  view  of  realizing  the  profits  which  come  from  skilful  pur- 
chase, barter,  speculation  and  sale. 

Qraham  i&  Anderson  v.  HendriekSj  523. 

3.  An  ordinance  of  the  corporation  of  Jefferson  City  levied  a  license 
tax  of  ten  dollars  on  each  cart  used  for  the  purpose  of  delivering 
bricks,  lumber,  etc.,  or  hauling  the  same  to  or  from  their  place  of 
business,  and  provided  for  the  enforcement  of  the  same  by  penal- 
ties, recoverable  before  any  court  of  competent  jurisdiction. 
Under  this  ordinance  the  city  seized  certain  carts  belonging  to  the 
plaintiff,  who  was  using  them  for  hauling  clay  and  sand  from  the 
batture  across  the  street  to  the  brick  yard.  Held — That,  under 
the  terms  of  this  ordinance,  the  carts  used  for  this  purpose  alone, 
were  not  liable  to  arrest  under  the  penalties  denounced  therein. 

Lilienthal  v.  City  of  Jeffersonj  600. 

4.  A  committing  magistrate  is  not  liable  in  damages  for  an  error  of 
judgment  in  deciding  a  cause,  especially  if  the  record  discloses 
that  he  has  jurisdiction  of  the  subject  matter  of  the  controversy. 

Ih. 
CRIMINAL  LAW  AND  CRIMINAL  PROCEEDINGS. 

1.  The  jurisdiction  of  the  Supreme  Court  in  criminal  cases  is  limited 
to  questions  of  law,  and  questions  of  fact  as  to  the  regularity  of 
the  drawing  of  the  jury  will  not  bo  examined  on  appeal. 

State  V.  Bruington,  9. 

2.  In  a  verdict  of  guilty  of  murder,  the  jury  added  a  recommendation 
of  the  prisoner  to  the  mercy  of  the  court.  Held — That  this  addi- 
tion was  not  a  qualification  of  the  verdict.    State  v.  (yBrien,  27. 

3.  In  a  criminal  prosecution  for  the  crime  of  murder  the  witnesses  for 
the  accused  may,  under  the  plea  of  insanity,  be  permitted  to  give 
the  jury  the  acta^  declarations,  conversations  and  exclamations 
they  saw,  had  with,  and  heard  the  accused  make  at  any  time 
shortly  before,  at  the  time  of,  or  after  the  killing.  The  objections 
to  such  testimony  goes  to  its  effect.  State  v.  Hays,  39. 
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4.  PreviouB  or  subsequent  insanity  will  not  discharge  the  accused. 
It  must  be  shown  to  exist  at  the  time  the  deed  was  done.        J6. 

5.  The  answer  of  a  juror  on  his  voir  dire  to  questions  propounded  by 
the  accused,  that  from  what  he  has  read  in  the  public  prints  he  has 
formed  an  unfavorable  opinion  of  the  character  of  the  accused,  but 
that  he  has  formed  no  opinion  as  to  his  guilt  or  innocence  of  the 
crime  charged,  does  not  disqualify  him  from  sitting  on  the  jury. 

State  V.  Sehnapper  and  Malone,  43. 

6.  Section  sixteen  of  the  acts  of  1855  limits  the  district  judge,  when 
presiding  over  criminal  trials,  to  giving  to  the  jury  a  knowledge 
of  the  law  of  the  case;  but  in  doing  this  the  judge  may  make 
such  observations  as  tend  only  to  aid  the  jury  in  their  inquiries, 
abstaining  Irom  all  comments  on  the  testimony  calculated  to 
influence  their  minds  in  deciding  upon  the  facts.  Ih, 

7.  The  statute  of  the  State  of  Louisiana  of  1805,  adopting  the  common 
law  of  England  as  the  basis  of  its  criminal  jurisprudence,  is  not 
affected  by  any  enactments  of  that  kingdom  subsequent  to  that 
date.  State  v.  DaviSj  77. 

8.  The  statute  of  21  George  III.,  chap.  68,  enacted  prior  to  the  year 
1805,  by  which  the  taking  of  certain  tilings  attached  to  tho  realty 
is  declared  to  be  a  felony,  does  not  aflfect  the  definition  of  the 
word  *^  larceny,'*  as  used  in  the  twenty -eighth  section  of  the  act 
ofMarchl4,  1855.  lb. 

9.  The  term  '*  larceny,"  as  used  in  this  statute,  means  the  felonious 
taking  and  carrying  away  of  tlie  personal  goods  of  another,  with- 
out his  consent,  and  with  intent  to  convert  them  to  the  use  of  the 
taker.  Ih 

10.  Tlie  affidavit  of  the  accused,  after  a  verdict  of  guilty  of  murder, 
that  he  is  not  familiar  with  the  English  language,  is  not  good  cause 
for  a  new  trial;  nor  will  questions  of  iact,  presented  in  the 
affidavit,  be  noticed  on  appeal.  State  v.  Ormt,  93. 

11.  The  charge  of  the  judge  to  the  jury,  that  *'  violence  may  be  com- 
mitted as  well  by  actual  unlawful  force,  as  under  pretense  of 
rightful  proceedings,"  could  not  mislead  the  jury,  where  no  evi- 
dence was  offered  showing  that  the  accused  acted  under  legal 
authority  in  forcibly  taking  tlie  money.        State  v.  DurUn,  154. 

12.  In  criminal  trials  nil  objections  to  the  information  or  indictment 
of  a  strictly  formal  character  must  be  urged  before  tlie  jurors  are 
sworn.    Revised  Statutes  of  1655,  section  91,  page  177. 

State  V.  Durbin,  162. 
1.3.  The  decisions  of  this  court  being  matters  of  record  and  publication, 
it  will  be  presumed  that  the  Legislature  had  them  in  view  in  using 
a  repealing  clause  of  a  peculiar  character  which  had  been,  by 
those  decisions,  repeatedly  interpreted ;  and,  even  if  the  con«ct- 
ness  of  the  interpretation  be  doubted,  the  interests  of  sooiety  in  a 
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case  "wbere  the  release  of  a  convict  is  claimed  in  virtue  of  an 
alleged  repeal  of  a  criminal  statute,  demand  an  obedience  to  the 
rule,  stare  decisis,  StaU  v.  Breicer,  273. 

14.  If  a  criminal  statute  be  repealed,  the  prisoner  who  is  being  prose- 
cuted under  it  must  be  discharged,  even  after  judgment  in  the 
inferior  court ;  but  this  rule  is  founded  on  the  presumption  of  a 
legislative  pardon,  and  does  not  exist  where  there  is  no  room  for 
such  presumption.  Jh, 

15.  As  the  revisory  legislation  of  1870  contained 'a  repealing  clause 
identical  in  effect  with  that  of  1855,  and  as  the  latter  was  repeat- 
edly decided  not  to  have  repealed  the  provisions  contained  in  the 
statute  itself,  but,  on  the  contrary,  to  have  cpntinued  them  in 
force,  it  follows,  on  precedent,  that  the  former  did  not  repeal  a 
pre-existing  statute  relative  to  the  crime  of  manslaugliter,  but,  on 
the  contrary,  continued  it  in  force.  2h, 

16.  It  is  not  necessary  in  an  indictment  for  larceny  of  money,  to 
specify  the  kind  or  denomination  of  the  gold  or  silver  coin  alleged 
to  have  been  stolen.  The  simple  averment  of  * 'money"  in  such  a 
case  will  admit  proof  of  the  amount.  Revised  Statutes  of  1856. 
p,  176,  i  88.  State  v.  Walker.  425. 

17.  In  this  case  the  indictment  declares  that  the  accused  took  money, 
and  that  its  value  was  one  hundred  and  fifty  dollars.  Held — That 
this  averment  placed  the  accused  on  his  guard,  and  that  his  plea 
of  guUty  admitted  the  truth  of  the  averments.  J  h, 

18.  The  accused  was  convicted  of  the  crime  of  murder,  and  duly  sen- 
tenced. Through  his  counsel,  three  bills  of  exception,  were  taken 
to  the  refusal  of  the  judge  to  charge  the  jury  as  requested : 

I. — The  court  was  requested  to  charge  the  jury  *'that  where  all 
the  circumstances  of  the  killing  are  shown,  it  devolves  ofi  the 
State  to  show  that  the  killing  was  malicious,  to  make  it  murder.^^ 
Held — That  this  charge  was  well  calculated  to  mislead  the  jury  by 
its  vagueness,  and  was  properly  refused. 

n.— "That  if  the  life  of  accused  was  not  in  danger,  but  he  had  a 
reasonable  ground  of  believing  that  it  was,  at  the  time  of  the 
killing,  he  had  a  right  to  kill  the  deceased.''  Held— That  this 
request,  standing  alone,  as  it  does  in  the  record,  is  erroneous  as  a 
legal  proposition.  That  there  are  many  instances  in  which  a  man 
may  reasonably  believe  his  own  life  in  danger,  without  thereby 
acquiring  the  right  to  take  the  life  of  some  one  else.  The  charge 
was  properly  refused. 

III. — <<  That  if  the  accused  had  a  reasonable  ground  to  believe 
from  appearances,  that  his  life  was  then  and  there  in  danger,  and 
killed  the  deceased  to  save  his  own  life,  he  was  justified,  altliougli 
not  attacked."    Held — That  the  right  of  solf-defcnse,  in  America, 
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is  Bufficiently  extended  without  giving  it  Buch  a  latitude  as  is  im- 
plied in  this  request,  and  the  judge  did  not  err  in  refusing  the 
charge.  State  v.  King^  454. 

19. — In  this  case  the  accused  was  indicted  for  the  crime  of  burglary 
On  trial,  his  counsel  requested  the  judge  a  quo  to  charge  the  jury: 
I. — That  the  ciicnmstances  necessary  to  convict  must  be  as  strong 
as  tiie  testimony  of  one  witness,  who  swears  positively  that  tlie 
accused  did  commit  the  offense  charged.  Held — That  the  judge 
did  not  err  in  refusing  this  charge;  that  the  law  furnisher;  no  such 
rule  fur  estimating  the  weight  of  circumstantial  evidence  as  that 
suggested  in  this  request. 

II. — That,  if  the  jury  find  that  the  accused  was  in  the  employ  of 
the  witness,  as  a  clerk  or  a  porter,  at  the  time  of  the  alleged  com- 
mission of  the  ci  imc,  the  fact  of  his  being  found  in  the  store  of 
witness  is  not  presumptive  evidence  that  the  accused  entered  with 
felonious  intent.  Held — That  the  court  did  not  err  in  refusing 
this  charge ;  that  the  bill  of  exceptions  only  showed  the  refusal  ot 
the  judge  to  charge  the  jury  as  to  this  particular  fact,  without 
disclosing  the  circumstances  under  which  the  accused  was  found 
the  store,  and  was  therefore  properly  refused. 

State  V.  Coleman,  451. 

20.  In  a  criminal  case  no  appeal  lies,  unless  the  accused  has  been  sen- 
<tenced  to  the  punishment  of  death,  or  imprisonment  at  hard  labor, 
or  a  fine  exceeding  three  hundred  dollars,  is  actually  imposed. 
Constitution,  article  74.  State  v.  Gary,  460. 

21.  In  a  criminal  case  only  questions  of  law  can  be  reviewed  on  appeal. 
Therefore  the  decision  of  the  judge  a  quo  on  a  question  of  dili- 
gence, raised  by  the  accused  in  a  motion  for  a  new  trial,  can  not 
be  examined  by  the  appellate  court.  State  v.  Smith,  408. 

22.  In  this  case  a  bill  of  exceptions  was  taken  to  the  ruling  of  the 
judge  admitting  the  testimony  of  witnesses,  not  physicians,  to 
prove  the  cause  of  the  death  of  the  deceased.  Held — That  the  j  udge 
did  not  eiT  in  receiving  the  witnesses.  That  they  were  iuti-o- 
dnced  to  prove  the  actual  infliction  of  the  wounds  by  the  accused, 
and  the  actual  death  of  deceased.  That  the  jury  were  to  deter- 
mine from  the  facts  given  by  the  witnesses  whether  deceased 
came  to  his  death  by  the  wounds  given  by  the  accused.         lb. 

2;i.  An  appeal  taken  by  the  State  in  a  criminal  case  will  be  dismissed 
for  want  of  jurisdiction,  if  the  accused  has  not  been  sentenced 
with  the  penalty  of  death,  nor  imprisonment  at  hard  labor,  and  a 
fine  exceeding  three  hundred  dollars  has  not  been  actually  im- 
posed.   Constitution,  article  74.  State  v.  Fournet,  564. 

24.  Insanity,  when  pleaded  in  defense  of  a  criminal  act,  such  as  homi- 
cide, must  be  clearly  shown  to  have  existed  at  the  time  of  the 
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cotnniission  of  the  act.  Therefore,  evidenco  of  a  witness,  to  show 
snch  a  state  of  mental  excitement  in  the  accused,  produced  by  the 
insulting  language  and  threats  used  towards  him  by  the  deceased, 
his  wifc^s  paramour,  at  the  time  of  the  killing,  is  not  admissible 
to  show  insanity.  State  v.  Gravioite,  587. 

DAMAGES. 

1.  If  the  verdict  of  the  jury,  in  awarding  damages  against  a  street 
railroad  company  for  the  infliction  of  an  injury  through  the  gross 
negligence  of  a  street  car  driver,  is  sustained  by  the  testimony 
in  the  record,  as  well  for  the  amount  given  as  for  the  liability,  the 
Supreme  Court  will  not  enter  on  an  examination  of  the  question 
whether  vindictive  damages  have  any  place  in  the  law  of  Louis- 
iana, where  the  principal  is  made  liable  only  for  the  neglect  of  his 
agent.  But  in  sucli  a  case  the  verdict  of  the  jury,  being  sustained 
by  the  evidence  in  the  record,  will  be  affirmed  on  appeal. 

Howell  V.  8t,  Charles  Street  Bailroad  Company,  G03. 

2.  The  prescription  of  one  year  in  bar  of  an  action  in  damages  for  a 
quasi  ofiense  must  be  computed  from  the  day  on  which  the  injury 
was  caused,  without  computing  the  day  on  which  it  was  received. 
C.  C.  3430,  34G7.  Chesnut  v.  ffvghes,  615. 

3.  This  is  an  action  by  the  owners  of  the  schooner  Ladies'  Delight  to, 
recover  damages  irom  the  owner  of  the  steamer  Louise  for  a  col- 
lision which  occurred  between  these  vessels  in  Lake  Pontchar- 
train.  The  evidence  shows  that  the  night  was  dark ;  that  the 
steamer  showed  all  the  lights  required  by  law;  that  had  the 
schooner  showed  the  lights  required  by  law,  the  collision  would 
have  been  avoided.  Held — Tiiat  the  collision  having  occurred 
through  the  fault  and  negligence  of  the  officers  of  the  schooner, 
her  owners  could  not  recover  damages.      Miller  v.  Morqan^  625. 

See  Appeal— ^aWicm  v.  Greeny  53. 

See  Mortgages— Ci/i;rcns'  Bank  v.  Knapp,  117 

DEDICATION  TO  PUBLIC  USE, 

1.  No  deed  ar  act  of  conveyance  is  necessary  to  dedicate  land  or 
lights  in  immovable  property  to  the  public.  Nor  is  any  particular 
form  necessary  to  the  dedication  of  land  to  the  public  use.  All 
that  is  required  is  the  assent  of  the  owner  of  the  land,  and  the 
fact  that  it  is  being  used  for  the  purposes  intended.  18  An.  560 f 
21  An.  244.  City  of  SUreveport  v.  WalpoU,  526. 

2k  A  third  party,  occupying  lands  that  have  been  dedicated  to  the 
public  use,  is  without  the  capacity  to  acquire  title  thereto^ 
because  such  lands  are,  from  the  moment  of  t^e  dedication,  out  ot 
commerce  and  are  not  subject  to  individual  or  private  owner- 
ship. 21  An.  244.  J&. 
84 
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DEPOSIT  AND  DEPOSITARY. 
1.  In  case  of  a  deposit  of  a  particular  thing,  such  as  gold  coin,  the 
depositary  may  be  condemned  in  the  alternative  to  return  the 
thing  deposited^  or  pay  its  valae  in  money. 

Beyri8,  Widow  and  Administrattix  v.  Spor,  16. 

1!.  A  party  who,  having  taken  charge  of  another's  farDitnre  and 
dwelling  house  in  New  Orleans,  under  an  agreement  with  the 
owner,  in  the  year  1862,  shortly  afiber  the  city  was  captured  by  the 
military  forces  of  the  United  States,  must  be  viewed  as  a  deposi- 
tary, and  as  such  is  responsible  for  the  return  of  the  goods  when 
demanded  by  the  owner.  In  a  case  like  this,  the  depositary  am 
not  urge  the  disloyalty  of  tlie  owner  in  bar  of  his  right  to  recoTcr. 
Nor  does  the  law  require  that  a  citizen  of  the  United  States,  who 
made  a  deposit  of  his  goods  and  effects  with  another,  shall,  be&re 
brin^inii^  suit    exhibit  evidence  of  his  loyalty. 

Kiny  v.  Oressap,  211. 

3.  The  question  of  loyalty  is  one  that  an  agent  or  depositary  can  not 
plead  against  his  principal.  15. 

4.  A  suit  for  the  recovery  of  goods  on  deposit,  or  their  value,  is  in 
time  if  brought  within  one  year  from  demand  for  restitution.  15. 

•5.  A  depositary  who  seeks  to  avoid  the  payment  of  deposits  made 
and  notes  collected,  and  the  proceeds  passed  to  the  credit  of  the 
depositor,  on  the  grounds  that  the  deposits  made,  and  the  notes 
collected  and  the  proceeds  deposited  wers  in  an  unlawful  sod 
worthless  currency,  commonly  called  Confederate  notes,  must  es- 
tablish the  foct  by  evidence  so  conclusive  that  nothing  is  left  to 
conjecture  or  inference.  The  doctrine  in  the  case  of  Wearer  r. 
Anfons,  20  An.  page  1,  reaffirmed. 

Grccves  v.  Louismna  State  Bank,  228. 

■6.  The  evidence  of  witnessess  who  are  unable  to  testify  from  pe^ 
sonal  knowledge  to  the  character  of  the  funds  received  on  the 
notes  collected  by  the  bank  and  the  deposits  made,  is  not  suffi- 
cient when  not  corroborated  by  the  books  of  the  bank,  the  eheds 
drawn,  etc.,  to  establish  with  the  legal  certainty  required,  that 
the  deposits  made  were  in  Confederate  notes,  and  the  depositsiy , 
under  such  proof,  can  not  be  relieved  from  responsibility  to  Uie 
depositor  for  the  amount  thus  collected  and  deposited.  25. 

7.  A  bank  that  acted  in  the  capacity  of  agent  in  the  collection  of 
notes,  without  instructions,  can  not  be  relieved  fh)m  the  pajment 
of  the  amount  collected  in  lawful  money,  by  showing  that  Con- 
federate notes  were  in  general  circulation  at  the  time,  and  that 
the  bank  was  in  the  habit  of  receiving  and  paying  out  such  notes 
indifferently  with  other  cuiTcncy.  To  shield  itself  from  responsi- 
bility under  such  circumstances,  it  must  be  shown  afflrmatirelj, 
that  the  depositor  was  fully  aware  of,  and  assented  to,  the  receir- 
ing  of  Confederate  notes  in  payment  of  his  deposits,  or  that  he 


Digitized  by  VjOOQIC 


INDEX.  067 

DEPOSIT  AND  DEPOSITARY— Continued. 

acquiesced  in,  and  folly  ratified  the  receipt  of  such  notes  after 
they  had  been  received  by  the  bank  in  payment  of  notes  placed 
there  lor  collection.  J  5. 

DISTRICT  COURTS. 

1.  If  the  district  judge  has  not  original  jurisdiction,  and  it  is  not 
necessary  to  aid  him  in  the  exercise  of  his  appellate  jarisdiction, 
he  can  not  issue  the  writ  of  prohibition  against  the  parish  judge, 
restraining  him  from  proceeding  further  in  the  cause. 

Bu8h  V.  Head,  459. 

2.  Article  83  of  the  constitution  gives  to  the  Legislature  express  and 
plenary  power  to  create  as  many  district  courts  in  the  parish  oi 
Orleans  as  the  public  interests  may  require.  Under  this  general 
power,  the  Legislature  has  the  undoubted  power  to  control  the 
organization  and  jnrisdictioti  of  the  several  district  courts  which 
it  finds  it  necessary  to  establish.  The  latter  clause  in  this  article 
of  the  constitution 9  which  creates  seven  district  courts  for  the 
parish  of  Orleans,  and  defines  the  jurisdiction  of  each  court,  is 
provisional  only,  and  to  last  till  otherwise  provided.  Therefore, 
the  act  No.  2,  approved  March  16,  1870,  which  creates  the  Eighth 
District  Court,  and  defines  its  jurisdiction,  is  not  in  conflict  with 
this  provision  of  the  constitution,  because  it  divests  some  of  the 
other  district  courts,  created  by  the  constitution,  of  a  portion  oi 
the  jurisdiction  granted  to  them  by  this  article. 

State^  ex  rel.,   The  Fonicliartrain  Bmlroad  Comj^any^  v.   The 
Judge  of  the  Seventh  District^  565. 

2,  Section  three  of  this  act,  creating  the  Eighth  District  Court  for  the 
parisU  of  Orleans,  gives  to  thi^  court  exclusive  judisdiction  to 
entertain  all  injunction  suits.  Section  four  requires  the  judges 
of  all  the  other  district  courts  of  the  parish  of  Orleans  to  immedi- 
ately transfer  the  records  of  all  injunction  suits  pending  in  their 
courts,  to  the  Eighth  District  Court,  to  be  proceeded  with  accord- 
ing to  law.  The  same  section  declares  the  judges  thereof  incom- 
petent to  do  any  other  act  in  such  cases,  except  to  make  said  order 
of  transfer.  Therefore  the  judge  of  the  Seventh  District  Court 
of  the  parish  of  Orleans  is  without  jurisdiction,  from  and  after 
the  passage  of  the  act  creating  the  Eighth  District  Court,  to  try 
or  determine  any  injunction  suit,  although  the  writ  might  have 
issued  from  his  court,  and  the  cause  be  still  on  the  docket,    lb, 

4.  A  writ  of  mandamus  will  not,  therefore,  issue  from  the  Supreme 
Court,  compelling  the  judge  of  the  Seventh  District  Court  of  the 
parish  of  Orleans  to  try  and  determine  an  injunction  suit  which 
has  been  granted  prior  to  the  passage  of  the  act  No.  2,  creating 
the  Eighth  District  Court,  and  is  still  pending.    In  such  a  case  the 
record  should  be  transferred  from  the  Seventh  to  the  Eighth  Dis- 
trict Court.  Jh. 
Sbe  Appeal— /8fto<«,  ex  rel.  Belden,  v.  Mohan,  449. 
State,  ex  rel,  Boman,  v.  Judge,  591. 
See  Evidence — tmseee  v.  Hays,  907. 
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DONATION. 

1.  The  giving  of  a  check  for  money  is  a  manual  gift,  and  in  subject 
to  no  other  formality  than  that  of  delivery. 

Sucee89ion  of  DeFouiUy,  97. 

2.  A  donation  inter  vivos  ot  a  promissory  note  mast  be  passed  before 
a  notary  public  and  two  witnesses^  under  penalty  of  nullity.    C. 

/C.  1523.  lb. 

3.  A  claim  for  stock  with  its  increase  founded  on  a  donation  or  gift 
by  the  father  to  his  daughter,  can  not  be  enforced,  when  the  evi- 
dence shows  that  the  property  never  passed  into  the  possession  of 
the  donee,  and  that  the  donor  had  revoked  the  donation  on  the 
ground  of  disobedience  of  his  daughter  in  contracting  a  marriage. 

Johnson  v.  Stevens,  144. 

4.  A  donation  inter  vivos  is  null  if  it  has  not  been  passed  before  a 
notary  public  and  two  witnesses.     C.  C.  1523. 

Farrar  v.  MicJioud,  358. 

5.  In  an  action  to  enforce  payment  of  a  donation,  given  in  the  form 
of  a  written  document,  as  in  this  case,  in  the  handwriting  of  the 
donee,  not  in  the  form  required  to  give  it  validity  as  a  donation 
inter  vivoSy  and  the  donee,  as  a  witness  on  the  trial,  is  unable  to 
show  any  consideration  for  the  donation,  or  to  explain  how  he 
came  in  possession  of  it,  which  was  not  until  five  years  after  the 
death  of  the  donor.  Held — That  the  donee  could  not  recover  on 
the  instrument  as  a  donation  tf»^<;r  vivos^  because  the  forms  of  law 
'had  not  been  observed  in  making  or  accepting  it ;  that  it  was  not 
good  as  an  ordinary  obligation  or  promise  to  pay  money,  because 
there  was  no  consideration  shown ;  that  the  donee,  having  testified 
in  his  own  behalf,  and  not  showing  any  consideration  for  the 
instrument,  the  conclusion  followed  that  there  was  no  valuable 
consideration.  Jb, 

6.  An  act  of  donation  inter  vivos  has  no  effect  against  third  parties  if 
it  has  not  been  registered  in  the  proper  book  of  donations  kept  in 
the  parish  where  the  property  is  situated.  C.  C.  1541,  1542,  1543, 
1544,  1545.  Botvie  v.  Davis,  398. 

7.  In  this  case  an  imperfect  donation  was  made  in  fa^or  of  Mrs. 
Bowie,  a  married  woman  :  imperfect,  because  of  the  reservations 
by  the  donor  in  the  act.  Afterwards,  and  before  the  donation 
took  effect,  the  donor  and  his  wife,  and  the  donee  and  her  hus- 
band, made  a  notarial  act,  which  was  duly  recorded,  interpreting 
and  construing  the  act  of  donation,  declaring  its  meaning  to  be  a 
sale  of  the  property,  and  not  a  donation.  Before,  however,  this 
act  construing  the  donation  was  passed,  the  property  was  sold  at 
marshars  sale  by  the  creditors  of  the  donor,  and  the  husband  of 
the  donee  became  the  purchaser.  The  husband  of  the  donee 
having  purchased  the  property  described  in  the  act  at  marshal's 
sale,  executed  a  mortgage  thereon  for  (70,000,  and  the  wife  (the 
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donee)  made  a  renunciation  of  her  rights  in  the  act.  Held — That 
her  joining  her  husband  and  the  donor  In  an  authentic  act  of  in- 
terpretation of  the  meaning  of  the  act  of  donation,  which  was 
placed  of  record,  with  her  subsequent  act  of  renunciation  in  the 
act  of  mortgage  given  by  her  husband,  she  was  estopped  and  pre- 
cluded from  churning  the  property  under  the  donation^  which  had 
never  been  properly  registered.  Ih. 

8.  The  evidence  of  a  donation  inter  vivos  of  real  estate  must  be  in 
writing.  But,  in  a  suit  by  the  wife  against  her  husband  for  a  sep- 
aration of  property,  in  which  she  claims  the  price  of  a  tract  of 
land  which  she  acquired  from  her  ancestor  by  donaUon  inter  vivos, 
parol  testimony  is  admissible  to  show  that  the  husband  sold 
the  land  and  received  the  proceeds  thereof.  Third  parties, 
creditors  of  the  husband,  in  a  suit  to  annul  the  judgment  of  the 
wife  against  the  husband,  can  not  inquire  into  the  validity  of  the 
donation.    3  An.  610.  /ohnson  v.  Jordan^  486* 

ELECTION, 

1.  The  act  of  October  18,  1868,  relative  to  elections,  etc.,  No.  164,  has 
no  application  to  elections  held  before  its  passage.  Under  the 
acts  of  1855  and  1856,  a  party,  wishing  to  contest  the  election, 
must  give  the  opposite  party  notice  within  ten  days  after  the  close 
of  the  election.  This  notice  would  be  in  time  if  given  within  ten 
days  after  proclamation  of  the  result  Davie  v.  Maxwell,  66. 

ESTOPPELS. 

1.  Estoppels  are  not  favored  in  law,  for  the  object  of  the  administra- 
tion of  justice  is  to  discover  and  apply  the  trath ;  but  there  may 
be  cases  in  which  courts  are  bound  to  say  to  a  litigant  that  he  has, 
to  his  own  advantage  or  to  the  injury  of  his  adversary,  asserted 
judicially  what  is  false,  and  that,  having  done  so,  he  must  be  for- 
ever forbidden  to  unfold  for  his  own  benefit  the  truth  of  the  matter. 

Abbot  V.  Wilbur,  968. 

2.  This  being  an  action  to  annul,  for  want  of  citation,  a  judgment  of 
the  Fifth  District  Court }  and  it  appearing  that,  before  its  institu- 
tion, the  plaintiffs  had  defeated,  in  the  Third  District  Court,  a 
large  claim  of  the  defendant,  by  the  objection  that  there  was  then 
pending  in  the  Fifth  District  Court  a  suit  against  them  for  the 
same  demand,  by  the  same  party  (being  the  same  suit  in  which  the 
judgment  sought  to  be  annulled  was  rendered):  Held — That  this 
amounted  to  an  assertion  that  they  had  been  cited  in  the  Fifth 
District  Court,  an  assertion  made  to  their  own  benefit  and  the 
injury  of  the  opposite  party,  and  they  could  not  afterwards  be 
heard  to  say,  or  permitted  to  prove,  that  this  assertion  was  false. 

lb. 
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3.  It  is  not  intended  herein  to  decide  that  the  estoppel  can  supply  the 
want  of  citation ;  but  merely  that  it  prevents  the  plaintiffs  in  thi» 
case  from  showing  that  such  a  want  exists.  Ih. 

4.  The  insufficiency  of  the  evidence  on  which  a  judgment  is  rendered 
is  not  a  ground  of  milHty,  but  is  to  be  exposed  by  appeaL      lb. 

5.  AjadgmentorderiDg  the  sheriff  and  seiziug  creditor  to  return  to 
the  purchaser  the  price  of  the  adjudication  of  property  sold  at 
8heriff?s  sale  is  equivalettt  to  a  judgment  formally  annulling  the 
adjudication.  Therefore,  when  sucb  a  judgment  has  been  rendered, 
and  not  appealed  from,  the  surety  on  the  appeal  bond  i&  estopped 
from  setting  up  on  a  rule  to  show  cause  why  he  should  not  pay  the 
judgment,  that  the  first  adjudication  is  still  in  force,  because  it 
has  not  been  legally  annulled.  Johnson  v.  Qcnnison,  Sd7. 

EVIDENCE. 

1.  In  a  suit  to  recover  possession  of  furniture,  evidence  is  not  admis- 
sMe  on  the  part  of  the  defendant  to  show  a  payment  on  the 
furniture  to  a  third  party  at  the  instance  of  the  plaintiff,  under 
the  plea  of  dation  en  payement;  nor  is  evidence  admissible  to  prove 
that  the  owner  is  indebted  to  third  parties  for  the  furniture,  where 
the  tit'e  is  not  put  at  issue  by  the  answer.    Douglas  v,  Badb,  55. 

2.  A  party  having  laid  the  foundation  for  the  introduction  of  secondary 
evidence,  by  showing  the  loss  of  the  original  documents  sued  upon, 
is  not  required  to  prove  that  the  original  note  or  documents  had 
affixed  to  them  the  required  internal  revenue  stamps,  before  evi- 
dence can  be  received  of  their  contents. 

Van  Wiello  v.  Foffdms,  70. 

3.  In  the  absence  of  proof  to  the  contrary,  the  Supreme  Court  wiU 

!)resume  that  the  judge  a  quo  required  proof  of  the  siimatnre  of 
otters  before  receiving  them  in  evidence. 

Farham  (&  BUmnt  v.  Estates  of  V.  E.  &  E.  K.  OgUy  73. 

4.  The  testimony  of  one  witness,  corroborated  by  letters  of  the 
debtor,  is  sufficient  to  establish  a  claim  above  five  hundred  dol* 
lars,  Ih. 

5.  Where  the  evidence  shows  that  tne  acceptors  ot  a  aratt  were  the 
factors  of  the  drawer,  and  at  the  maturity  of  the.  acceptance  the 
balance  was  in  his  favor^  the  holder  must  make  demand  and  give 
tuptice,  to  enable  him  to  recover  of  the  drawer. 

Louisiana  State  Bank  v.  JBuMer^  83. 
G.  To.  enable  the  holder  ot   an  accepted  draft  to  recover  from  the 

drawer,  on  a  subsequent  promise,  to  pay,  he.  must  shpw  that  the 

promise  was  made  with  a  full  knowledge  of  his  discharge.    20  An. 

43.  lb. 

7.  A  party  having  shown  the  existence  and  loss  of  a  letter  written  by 

the  executor  before  prescription  accrued,  in  which  he  acknowl- 
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edged  tbe  debt,  may  prove  its  date  and  contents  by  parol  testi- 
mony. In  such  a  case,  it  is  not  the  promise  or  acknowledgment 
of  the  deceased,  but  of  the  executor  in  writing,  that  is  sought  to 
bo  established  by  parol  evidence. 

Sevier  v.  Succession  of  Gordon,  85. 

8.  Where  the  evidence  shows  that  the  attorneys  employed  in  the  case 
have  engaged  the  services  of  other  attorneys  as  associate  counsel^ 
without  the  knowledge  or  consent  of  the  client,  an  action  will  not 
lie  against  tlie  client  to  compel  the  payment  of  the.  fees  to  such 
associate  counsel.  Voorhies  v,  Harrison^  85. 

9.  A  document  having  the  requisite  amount  of  United  States  internal 
revenue  stamps  thereon  is  admissible  in  evideoce,  although  they 
are  not  canceled  as  required  by  the  revenue  laws.  The  failure  ta 
have  the  stamps  properly  canceled  subjects  the  parties  to  tlie  pen- 
alties prescribed  by  the  United  States  for  such  neglect,  but  does 
not  invalidate  or  render  the  instrument  inadmissible  in  evidence. 

jyArmond  v.  Dubose,  181. 

10.  Where  the  evidence  of  the  plaintiff,  as  a  witness,  is  negatived  by 
that  of  the  defendant,  judgment  will  bo  given  in  accordance  with 
the  weight  of  testimony  of  other  witnesses  and  the  surrounding 
circumstances  of  the  case.  Wiederecht  v.  Bicgel,  179. 

11.  After  prescription  has  accrued,  parol  evidence  is  inadmissible  to- 
establish  an  interruption.  Acts  of  1858,  No.  208,  section  4 ;  20 
An.  293.  Birch  v.  Bates,  188. 

12.  Where  a  case  involves  only  questions  of  fact  and  the  testimony  is 
conflicting,  judgment  will  be  given  in  favor  of  the  party  haying 
the  weight  and  preponderance  of  evidence,  and  in  a  case  wher& 
the  plaintiff  has  failed  to  establish  his  allegations  of  fact  by  evi*^ 
dence,  judgment  will  be  given  for  the  defendant. 

Bloom  V.  Schonekas,  261. 

13.  In  this  case  the  district  judge  gave,  as  reasons  for  dissolving  the 
injunction,  '^that  none  of  the  witnesses  presented  by  the  plaintiff 
were  entitled  to  credit  and  belief."  Five  witnesses  testified  that  the 
ownership  of  the  property  seized  was  not  in  the  judgment  debtor,, 
but  was  in  the  plaintiff  in  injunction.  No  countervailing  evi- 
dence was  offered,  nor  was  any  effort  made  to  impeach  or  discredit 
the  witnesses  offered  by  the  plaintiff.  Held,  by  the  Supreme 
Court,  that  the  judge  of  the  district  court  erred  in  substituting 
his  own  belief  of  the  credibility  of  the  witnesses  offered  for  that 
of  other  and  counter  testimony. 

Lussee  v.  ffat/s,  Sheriffs  and  Bichards,  307. 

14.  To  exclude  the  testimony  of  a  witness  taken  under  commission,  on 
the  score,  of  interest,  which,  by  the  act  of  Match  13,  1867,  lie  is 
only  permitted  to  give  in  open  court;  the  record  must  disclose  his 
liability,  and  show  what  interest  the  witness  has  in  the  litigation.. 

Case  v.  Watson,  350. 
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15.  Extracts  from  an  inventorj  or.prooeB  verbali  when  duly  certified 
by  the  proper  authority,  are  admissible  in  evidence^  and  it  is 
unnecessary  to  introduce  all  the  mortuary  proceedings  of  a  saoces- 
sion  to  prove  a  fact  or  establish  a  date. 

Henderson  v.  MajcweU,  337. 

16  A.  letter  written  by  a  creditor  to  his  commission  merchant,  id 
which  he  agrees  to  remit  the  interest  on  his  account  against  the 
merchant,  when  offered  in  evidence  by  the  latter,  the  creditor  can 
not  be  heard  as  a  witness  to  show  that  he  intended  something 
different  from  that  which  its  terms  express.  In  a  case  of  this 
kind,  the  party  writing  the  letter  can  not  be  allowed  to  contradict 
or  vnry  its  meaning  by  parol  testimony.  The  rule  is  well  estab- 
lished that  a  party  can  not  vary  or  destroy  his  voluntary  agree- 
ment by  other  than  written  evidence. 

Selby  V.  Friedlander,  381. 

17.  Parol  testimony  is  admissible  to  show  the  consideration  of  a 
promissory  note.  Qillard  v.  Huval,  430. 

18.  Payments  that  have  been  made,  after  emancipation,  on  notes  given 
for  slaves  and  personal  property  before  emancipation,  will  be 
imputed  to  that  portion  of  the  debt  which  is  ascertained  to  be  for 
l!he  personal  property,  that  being  the  most  onerous,  and  in  fact  the 
only  part  of  the  debt  that  is  exigible  at  all.  Ih. 

19.  This  is  an  action  to  recover  on  an  obligation  under  private  signa- 
ture, viz:  a  draft.  The  defendant,'  in  his  answer,  did  not 
acknowledge,  expressly,  his  signature,  but  contended  that  it  was 
JL  forgery.  Held — That,  under  this  averment  in  the  answer,  the 
inquiry  must  be  limited  to  the  genuineness  of  the  signature. 
C.  P.  324.  Fincknrd  v.  Eampton,  439. 

20.  The  evidence  of  one  witness  "thtkt  he  was  present  when  the  draft 
was  given,"  and  that  of  another  ^'that  he  is  very  familiar  with  the 
signature  of  the  defendant,  and  believes  his  signature  to  the 
draft  sued  upon  to  be  genuine,"  corroborated  by  circumstantial 
evidence  given  by  two  other  witnesses,  is  sufficient  to  establisli 
the  signature  over  the  averment  of  the  defendant  that  it  is  a  for- 
gery.    C.  P.  325.  lb. 

21.  A  promissory  note  given  by  a  married  woman,  with  mortgage  on 
her  paraphernal  property  to  secure  it,  executed  under  the  author- 
ization of  the  district  judge,  according  to  the  act  1855,  may  ho 
enforced  against  the  wife,  in  the  hands  of  a  third  holder,  without 
showing  that  it  inured  to  her  advantage  or  benefit 

Miller  v.  Wisner,  457. 

22.  The  holder  of  negotiable  paper,  indorsed  in  blank,  is  presumed  to 
have  acquired  it  bona  fide  before  maturity,  and  the  burden  of 
showing  the  contrary  falls  on  the  party  raising  the  question  of 
ownership.  Jb. 
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23.  The  fact  that  the  party  accepting  an  act  of  mortgage  has  no 
interest  therein  does  not  affect  the  validity  of  the  mortgage. 
21  An,  3.  Ih. 

24.  Written  documents,  under  private  signature^  are  inadmissible  in 
evidence  until  the  signature  is  proved.  Ih 

25.  Parol  evidence  13  admissible  to  prove  a  written  agreement  by  the 
holder  of  a  promissory  note,  extending  the  time  of  payment. 
Such  evidence  is^  not  intended  to  prove  an  interruption  of  pre- 
ceription,  and  is  not,  therefore,  excluded  by  the  act  of  1858,  which 
prohibits  the  reception  of  parol  evidence  to  establish  an  inter- 
ruption of  prescription  as  against  an  estate. 

Turner  v.  Beall,  490. 

26.  In  a  case  like  this,  where  the  verdict  of  the  jury  is  found  to  be 
contrary  to  law  and  the  evidence  in  the  record,  the  cause  will  be 
remanded  to  be  proceeded  with  according  to  law.  • 

Blair  v.  Peyton^  493. 

27.  In  this  case  suit  was  brought  to  recover  the  amount  of  a  note 
alleged  to  be  lost  or  mislaid.  The  evidence  admitted  on  trial, 
without  objection,  shows  that  the  holder  had  received  from  the 
maker  an  amount  of  Confederate  bonds,  and  had  delivered  the 
note  to  the  maker,  who  shortly  afterwards  died ;  and  the  holder 
never  had  possession  of  the  note  afterwards.  Held — That,  having 
accepted  the  Confederate  bonds,  and  delivered  tlie  note  to  tiie 
maker,  amounted  to  an  extinguishment  of  tiie  note.  That  t^e 
delivery  of  the  note  to  the  maker  at  the  time  the  bonds  were 
received,  rendered  it  certain  that  the  bonds  were  not  given  as  col- 
lateral security.  Vanee  v.  Cooper^  508. 

28.  To  enable  a  party  to  recover  on  a  lost  instrument,  he  must  show 
by  direct  testimony,  or  by  circumstantial  evidence,  supported  b^- 
his  oath,  such  a  state  of  facts  as  render  the  loss  probable.  The 
oath  of  the  attorney  can  not  be  substituted  for  that  of  the  party. 
But  if  tiie  attorney  know  of  the  loss,  from  his  own  knowledge,  he 
Is  competent  to  establish  the  fact.  lb, 

529.  The  failure  to  advertise  the  loss  of  a  note  within  a  reasonable  time 
will  defeat  the  claimant  in  a  suit  to  recover.  lb. 

90.  Tills  is  an  aotion  to  annul  a  transfer  of  a  ludgment  under  the  alle- 
gations of  fraud  and  deceit  practiced  by  the  defendant.  Held — 
That  under  these  allegations  parol  evidence  was  admissible  to 
show  the  fraudulent  and  simulated  character  of  the  transfer. 

Ificholson  and  Husband  v.  ffendricka,  911. 

31.  Courts  are  Jiot  permitted  to  go  behind  an  enrolled,  duly  authenti- 
cated sjid  promulgated  public  statute  to  inquire  into  the  motives 
which  may  have  influenced  the  members  of  the  General  Assembly 
in  enacting  it.    Therefore,  CTidenoe  tending  to  establish  bribery 
85 

Digitized  by  VjOOQIC 


674  INDEX. 

EVIDENCE— Continued. 

and  corrnption  against  the  members  of  the  General  Assembly, 
which,  is  alleged,  procured  its  passage,  is  not  admissible. 

Stat£,  ex  reL  8,  Belden,  Attorney  Qeneralj  y.  Fagan^  545. 

32.  The  burden  of  showing  a  failure  of  consideration  of  a  promissory 
note  faills  on  the  party  who  alleges  it,  and  if  the  maker  sets  up  this 
defense  against  the  holder  in  a  suit  to  enforce  it,  Uie  failure  to 
make  good  his  defense,  by  evidence,  on  trial  in  the  lower  court,  is 
sufficient  to  authorize  the  appellate  court  to  give  damages  against 
him  for  a  frivolous  appeal.  Hawkins  v.  TFtcZ,  579. 

33.  Evidence  to  cstablisli  that  a  document  was  executed  under  the 
erroneous  belief  that  the  claim  was  prescribed,  is  not  admissible 
imder  the  allegation  that  the  paper  is  a  nullity  because  of  the 
mental  incapacity  of  the  maker.  Cleveland  v.  Comsiockf  507. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Expenses  incurred  fbr  materials  furnished  and  labor  performed,  at 
the  request  of  the  executor,  for  the  preservation  of  the  property 
of  the  successicHi,  are  properly  chargeable  to  iSie  estate,  and  are 
not  prescribed  by  one  year.  The  furnisher  of  materials,  and  labor 
done  in  repairs  to  the  property  of  a  succession,  does  not  come 
under  the  class  who  are  subject  to  the  prescription  of  one  year,  as 
designated  by  article  3499  of  the  Civil  Code. 

Succession  of  Nifchj  316. 

2.  An  account  founded  on  an  agreement  between  the  testatrix  and 
her  agent  that  she  should  pay  board  to  the  agent  with  whom  she 
was  living,  is  chargeable  to  the  estate,  and  is  not  proscribed  by 
one  year.  lb.  : 

3.  In  a  suit  against  the  coadministrators  and  a  part  of  the  heirs, 
designating  them  by  name,  to  enforce  payment  of  promissory 
notes,  and  to  annul  certain  donations  made  to  the  heirs  named,  in 
fraud  of  their  rights  as  creditors,  where  it  is  shown  that  the  widow 
of  the  maker  o£  the  note  is  still  living,  and  the  debts  of  the 
creditors  are  community  debts,  the  case  will  be  remanded,  with 
instructions  to  make  the  widow  and  all  the  heirs  parties. 

Levi  V.  Corkern,  329. 

4.  An  opposition  to  a  tableau  of  an  executor  comes  too  late,  if  it  is 
not  Bled,  nor  offered  to  be  filed,  until  after  the  case  has  been  tried 
and  submitted,  and  taken  under  advisement  by  the  judge.  In 
such  a  cose  the  opposition  should  not  be  filed. 

Succession  of  ffardesty,  332. 

5.  Attorneys  employed  by  the  executor  to  attend  to  the  litigations  in 
which  the  estate  is,  or  may  be  involved,  are  entitled  to  a  fair  and 
liberal  compensation  for  their  services. 

Succession  of  Da^j  366. 

6.  The  executor  of  an  estate  is  only  entitled  to  charge  two  and  one* 
half  per  cent,  commissions  on  the  property  that  actually  comes 
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into  bid  poE8C88ioii'to  be  administerod  apon.  He  ia  not  entitled  to 
commissions  on  all  tbe  proper^  which  falls  into  the  possession  of 
the  legatee,  unless  it  is  shown  that  it  first  passed  through  his 
hands  as  executor.  lb, 

7.  The  rule  is  woU  established  that  neither  exccators  nor  administra- 
tors have  the  power  to  create  liabilities  against  the  estates  they 
represent  to  waive  rights  which  belong  to  it,  to  change  the  nature 
of  its  obligations,  or  to  increase  its  responsibilities  in  regard  to  its 
debts.  But,  when  judgment  has  been  confessed,  as  in  this  case, 
by  the  administratrix,  on  demands  that  are  well  founded:  Held — 
That  the  heirs  must  show  in  opposition  to  a  rule  by  the  judgment 
creditors  for  a  sale  of  the  property,  that  the  confession  by  the 
administratrix  was  made  to  their  injury,  and  that  their  rights  of 
defedse  against  the  claims  were  waived  by  the  confession. 

Suceeasion  of  Decuir,  371. 

8.  It  the  administratrix  had  no  funds  in  hand  with  which  to  pay  the 
Judgments  against  tbe  estate,  neither  her  nor  the  heirs  can  suc- 
cessfully oppose  an  application  for  a  sale  of  the  property  of  the 
succession  to  pay  the  judgment  creditors,  and  a  tableau  by  the 
•idministratrix,  as  a  preliminary  step,  is  unnecessary.  lb. 

EXECUT^BY  PROCESS. 

1.  Service  of  executory  process  on  the  mortgaged  debtor  interrupts 
prescription,  wfieth  er  he  makes  defense  or  not. 

Hebert  v.  CJuutant,  152. 

2.  The  change  of  executory  proceedings  to  that  of  ordinary  proceed- 
ings, by  answer  to  the  injunction  taken  out  by  the  defendant 
agidnst  the  order  of  seizura  and  sale,  will  operate  a  discharge  of 
the  sureties  on  the  injunction  bond,  and  the  sui-eties,  having  no 
further  interest  in  the  litigation,  need  not  be  made  parties  to  the 
appeal  from  the  judgment  dissolving  the  injunction. 

Walker  v.  Dueros,  214. 

3.  A  court  of  probates,  as  such,  has  no  jurisdiction  to  issue  an  order 
of  seizure  and  sale  in  executory  proceedings  for  the  collection  of  a 
mortgage  note.  Oraluim  v.  Succession  of  Markey^  266. 

4.  Executory  process  can  not  be  issued  except  upon  authentic 
evidence  that  the  debt  is  due.  Where,  therefore,  it  was  issued  to 
enforce  a  debt  agreed  to  be  paid  at  the  mtyority  of  the  plaintiff, 
and  the  iietition  alleged  that  the  plaintiff  was  emancipated  by 
marriage,  and  the  debt,  was,  therefore,  exigible ;  but  there  was 
no  authentic  evidence  of  the  fact  tliat  she  had  become  of  age. 
Held— That  the  process  was  illegiil  aud  must  be  annulled. 

Hofffnam  v.  Sieibj  267. 
fi.  Where  mortgage  notes  have  been  given  to  fiactors  or  commission 
merchants,  to  secure  advances  made  and  supplies  furnished  to  a 
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planter,  ancl  an  ao^ount  is  rendered  and  a  balance  strack  allowing 
the  amount  due  by  the  planter,  the  factor  can  not  resort  to  tbe 
executory  process  to  enforce  payment  of  the  balance  claimed  to 
1)0  due,  even  if  a  mortgage  exists  to  secure  the  balance. 

Ward  V.  Douglass,  463. 
6.  In  such  a  «ase  the  factor  should  be  compelled  to  establish  the 
coiteetness  of  'his  account  contradictorily  with  the  planter.    Ih. 

EXPRESS   COMPANIES. 

1.  /The  Southern  Express  Company,  l?y  taking  a  package  of  gold  to 

transport  from  New  Orleans  to  Mobile  with  full  knowledge  of  its 
character  and  contents,  became  liable  for  the  amount  which  the 
package  contained,  that  was  lost  or  miscarried  by  the  company, 
'  even  though  the  receipt,  given  by  the  company  at  the  time, 
showed  that  it  was  an  ordinary  package,  valued  at  fifty  dollars. 
The  company  on  being  made  acquainted  with  the  contents  of  the 
package  by  the  agent  for  the  owner,  should  have  given  a  receipt 
for  the  full  amount,  and  not  attempted  to  limit  their  liability  to 
fifty  dollars.     Kember  dt  George  v.  Southern  Express  Company ,  158. 

2.  The  receipt,  given  by  an  express  company  for  the  shipment  of  a 
package,  which  contains  the  clause,  that,  in  case  of  loss,  the  icom- 
pany  will  not  be  responsible  for  any thiu^  above  the  amount  stated 
in  the  receipt  to  bo  its  value,  is  not  absolutely  conclusive  against 
the  shipper,- and  he  may  sliow  by  evidence,  in  case  of  loss,  that 
the  package  contained  gold  coin,  and  recover  the  amount  not- 
withstanding the  receipt.  1 6. . 

i'RAUD. 
I.  A  party  seeking  to  avoid  a  contract  on  the  ground  of  erior  must 
show  that  fraud,  force  or  impvoper  influences  were  perpetrated 
by  the  other  contracting  party.  The  allegation  that  he  signed 
the  written  contract  without  reading  it  or  knrowing  its  contents, 
will  not  relieve  him  under  the  plea  of  error. 

Watson  V.  Planters'  Bank  of  Tennessee,  14. 
^.''Plaintifif,  a  merchant  in  the  city  of  New  Orleans,  had  for  his  cus- 
-  tbmers  the  defendants,  residing  at  DeKalb,  Texas.  Defendants 
became  largely  indebted  to  plaintifi*.  A  brother  of  defendants, 
who  had  been  their  clerk,  came  to  New  Orleans  witli  drafts  in 
favor  of  the  defendants,  and  some  money,  and  purchased  a  lot  of 
new  goods.  Immediately  thereafter  the  plaintiff,  being  a  credi- 
tor, attached  the  new  goods  thus  purchased.  On  trial  judgment 
was  rendered  in  favor  of  the  attaching  creditor.  The  brother 
who  had  formerly  been  the  clerk  of  the  defendants,  with  no  visible 
means  or  business  to  indicate  capital,  intervened  in  the  attach- 
ment suit,  and  claimed  that  he  had  made  the  purchases  of  the 
goods  attached  on  his  own  account ;  that  he  had  bought  the  store 
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in  Texas  and  was  doing  business  for  himself.  The  evidence 
failed  to  show  a  sale  before  the  attachment  was  made,  and  also 
failed  to  show  any  consideration  therefor,  or  that  the  money  with 
which  the  goods  attached  were  purchased  was  his  own.  Held — 
That,  under  this  state  of  facts,  the  sale  of  the  store,  in  Texas,  and 
the  pretended  ownership  of  the  stock  of  goods  bought  in  Uie  city 
of  New  Orleans,  amounted  to  a  fraud  on  the  part  of  the  intervenor 
and  defendants,  and  was,  therefore,  null  and  void. 

James  v.  Johnson,  395. 
See    Practice — NickoUon  v.  HendiickSy  511.     Bujac  <&  Girardy 
V.    Williamson,    538.     Merchants'    IftiUial    Insurance    Com- 
pany V.  Foinier,  620, 

GARNISmiENT. 

1.  As  a  general  rule,  the  garnishee  may  be  permitted  by  the  district 
judge  to  amend  his  answers  to  interrogatories,  after  an  order  pro 
confessis  has  been  made,  and  before  judgment  against  the  defend- 
ant. But  the  case  would  be  different  if  the  answers  are  manifestly 
evasive,  and  calculated  to  jeopardize  the  rights  of  the  attaching 
creditor,  or  defeat  the  jurisdiction  of  the  court  over  the  defendant. 

Tapp,  Kennedy  &  WaUh  v.  Qretn  d  Brother— Campbell  dt  Sirongy 
Qamisheesy  42. 

2.  ^Partnership  assets  pledged  to  a  creditor  of  the  partnei*ship  can  not 
be  seized  by  garnishment  process  for  an  individual  debt  of  one  of 
the  partners. 

TJie  UrsuUne  Nuns  v.  Connolly — Mechanics'*  and  Traders*  Bank 
and  Bohitisony  Garnishees,  51. 

3.  A  judgment  against  a  garnishee,  predicated  on  answers  to  interro- 
gatories, will  not  be  disturbed  on  appeal,  where  no  evidence  was 
offered  by  the  defendant  on  trial  of  the  garnishment  in  the  court 
below.  Citizens^  Bank  v.  BHngier,  118. 

4.  The  husband  and  wife  were  garnisheed  under  a  writ  of  fieri  facias. 
The  defendant  and  judgment  debtor  intervened  and  contested  the 
correctness  of  their  answers  to  interrogatories.  After  the  inter- 
vention was  filed,  the  wife  was  allowed  to  amend  and  correct  her 
answers  so  as  to  make  them  conform  to  the  allegations  of  the 
defendant  in  his  petition  of  intervention.  The  husband  stood  on 
his  original  answers,  which,  in  substance,  denied  any  indebtedness 
to  the  defendant.  Held — That  the  wife,  by  amending  and  correct- 
ing her  answers  to  the  interrogatories,  so  as  to  make  them  conform 
to  the  allegations  in  the  petition  of  intervention,  she  thereby  ren- 
dered herself  liable  to  the  seizing  creditor  for  the  amouot  alleged 
to  be  due  the  defendant  in  his  petition  of  intervention,  and  that 
judgment  was  properly  rendered  against  her  as  garnishee }  but,  as 
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the  hnBlmiid  stood  tm  his  original  answersi  no  ^adfl^ment  oonld  be 
rendered  against  him  as  garnishee. 

Boclureau  &  Co.  v.  JBringier,  129. 
^,  A  garnishee  is  only  liable  to  the  attaching  creditor  for  the  amount 
of  his  indebtedness  or  the  amount  of  the  assets  in  his  hands  belong- 
ing to  the  seized  debtor. 

Daigle  v.  Bird — €hreve$f  Garnishee,  188. 

6.  Garnishees  residing  in  the  city  of  New  Orleans  can  not  be  held 
liable  to  the  attaching  creditors  for  a  lot  of  cotton  in  their  hands, 
or  the  proceeds  thereof,  where  the  evidence  shows  that  the  cotton 
attached  was  purchased  at  sheriffs  sale,  in  the  State  of  Arkansas, 
before  shipment^  by  one  of  the  garnishees  on  their  own  account. 

Oryer  v,  Drewry,  384. 

7.  A  judgment  against  a  garnishee,  rendered  on  a  rule  to  show  cause 
why  he  should  not  be  condemned,  on  his  answers  filed,  to  pay  the 
amount  of  plaintifiTs  demand,  is  erroneous,  if  the  answers  do  not 
admit  an  indebtedness,  and  the  rule  contains  no  averment  under 
which  proof  could  be  introduced,  and  no  proof  was  introduced 
traversing  the  answers.  In  such  a  case  the  judgment  against  the 
garnishee  will  be  reversed  on  appeal. 

Co€,  Skenelmn  dc  Detviit  v.  Bocha^  Becker  &  Co. — ^xmnel,  Gar- 
nisheej  390. 

GOVERNOR. 

I.  The  writ  of  mandamus  will  not  lie  to  compel  the  chief  executive 
officer  of  the  State  to  perform  any  act  coming  within  the  range  of 
^s  duties  as  Gk>vemor. 

State,  ex  rel»  Oliver  et  ah,  v.  B,  C.  Warmoth,  Governor,—Ihe 
State  intervening,  1. 
'I  Under  the  division  of  i>owers  as  laid  down  in  the  Federal  and 
and  State  constitutions,  the  judiciary  department  has  no  jutisdic- 
tion  over,  or  right  to  interfere  with,  the  independent  action  of  the 
chief  executive,  in  the  exercise  of  the  functions  of  his  office,  even 
though  the  act  he  is  required  to  perform  be  purely  ministerial  In 
its  character.  The  question  whether  an  act  coming  within  the 
range  of  the  duties  of  the  chief  executive  is  ministerial  or  political 
can  not  be  determined  judicially.  It  must  rest  with  and  be  deter- 
mined l^  tlie  chief  executive  himself.  lb. 

3.  The  Legislature  is  competent  to  clothe  the  Governor  with  author- 
ity to  remove  an  incumbent  from  office  for  failing  or  refusing  to 
discharge  his  duties  according  to  the  requirements  of  the  laW  by 
which  the  office  was  created.  JEvans  v.  Popuhts,  121. 

4.  Where  the  Governor  removes  an  officer  under  a  special  authority 
given  by  statute,  courts  will  presume  that  he  had  proper  cause  for 
the  exercise  of  that  prerogative.  This  presumption  may,  how- 
ever, be  overthrown  by  countervalins:  nxoof.     19  An.  210.      26. 
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5.  Article  66  of  the  constitation  provides  that  the  Governor  shall 
return  all  bills  which  ha  does  not  approve,  with  his  objections 
thereto,  to  the  House  in  which  they  may  have  originated,  in  five 
days  from  the  day  of  presentation,  except  where  such  return  is 
prevented  by  an  adjournment.  In  that  case  the  Governor  Is 
required  to  return  all  such  bills  as  he  dpos  not  approve,  on  the 
first  day  of  the  next  General  Assembly,  Held — That  by  this 
article  of  the  constitution,  the  Governor  has  until  the  meeting  of 
the  next  General  Assembly  to  deliberate  as  to  whether  he  will 
approve  or  disapprove  fmy  bill  that  has  passed  less  than  five  days 
before  adjournment,  and  in  case  he  approves  any  bill  thus 
situated,  he  may  sign  it  any  time  before  the  meeting  ot  the  next 
General  Assembly^  and  tfuch  act  becomes  a  law  from  the  mometft 
ne  signifies  his  approval  by  affixing  his  signature  thereto. 

State,  ex  rel.  Beldlen,  Attorney  General,  v.  Fagan^  545 

6.  The  Governor  is  the  proper  representative  of  the  State  and  bound 
to  protect  her  interests.  Therefore,  in  a  icase  where  the  other 
officers,  such  as  the  Attorney  General  or  other  efficers,  are  absent 
from  the  State  or  fail  to  discharge  their  duties  in  taking  an  appeal, 
the  Governor  is  bound  to  intervene  in  behalf  of  the  State  and  take 
the  appeal.    State,  ex  rel.  Mahan^  v.  Duhuclei,  State  Treaaurerf  602. 

HUSBAND  AND  WIFE. 

1.  The  wife  of  an  insolvent,  having  specially  renounced  her  mortgage 
rights  in  due  and  legal  form,  in  an  act  of  mortgage  given  by  her 
husband  before  his  insolvency,  in  fiarvor  of  a  oredkor,  most  show, 
in  order  to  defeat  the  rank  of  the  mortgage  over  that  of  her  own 
after  insolvency,  that  her  renunciation  was  obtained  through  im- 
proper influences  of  her  husband.  The  fact  that  the  husband  was 
present  at  the  time  of  signing  ihe  renunciation  does  not  prove 
that  he  exercised  improper  influence  in  procuring  her  signature. 

Chiol  V.  Bi8  Creditors,  32. 

:«•  Where  the  wife  separated  in  property  from  her  husband,  has 
instructed  her  factor  to  purchase  a  mortgage  note  having  a  supe- 
rior rank  to  her  claim,  on  the  property  •f  her  husband,  which 
note  the  factor  transfers  to  a  third  party  after  maturity^  she  may 
intervene  in  the  suit  to  enforce  payment,  and  be  declared  the  true 
and  legal  owner  thereof.  GrWble  v.  Haynes,  141. 

3.  The  signing  of  an  appeal  bond  by  the  husband  in  a  suit  where  the 
wife  is  plaintiff,  and  his  joining  her  in  an  assignment  of  errors 
filed  in  the  Supreme  Court,  is  not  a  sufficient  compliance  with 
article  128  of  the  Civil  Code.  The  authorization  of  the  wife  must 
be  given  either  by  the  husbanil  or  the  judge  before  the  trial  oi 
the  cause  in  the  court  a  qua.  Tutorshq}  of  Stoles,  204. 
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4.  An  appeal  taken  Irom  a  judgment  where  the  wife  is  plaintifr  will 
bo  dismissed  on  motion,  ii  it  appears  that  she  was  not  legally 
authorized  to  prosecute  the  suit  in  the  court  below.  Ih. 

5.  The  wife,  having  purchased  property  with  her  own  paraphernal 
funds,  and  administers  it  iudependently  of  her  husband,  is  entitled 
to  have  a  judicial  mortgage  resulting  from  a  judgment  against  her 
husband  set  aside,  by  rule, '  in  so  far  as  it  operates  as  an  incum- 
brance on  her  separate  paraphernal  property. 

Beilly  v.  Badewaid,  24a 

6.  In  a  suit  for  separation  from  bed  and  board  by  the  wife  against  her 

husband,  the  jurisdiction  of  the  court  a  qua  is  not  lost  over  the 
case  in  matters  not  passed  upon  in  the  decree  of  separation,  and 
tiie  judge  a  quo  may  pronounce  on  the  right  of  the  wife  to  re- 
ceive alimony  pending  tiie  litigation,  notwithstanding  a  suspen- 
sive appeal  has  been  taken  by  the  husband  from  tiie  judgment  of 
separation. 
State,  ex  rel.  Malady,  v.  Judge  of  Seventh  Diatriet  Court  of  Nem 
Orleans,  264. 

7.  The  husband  can  not  be  made  to  pay  counsel  fees  of  the  wife  in  a 
suit  for  separation  from  bed  and  board,  even  though  she  may  be 
in  necessitous  circumstances,  and  entitled  to  alimony  pending  tbe 
proceedings  for  separation.  lb, 

8.  The  assignment  by  the  husband  of  a  judgment  in  Ills  favor,  to  the 
wife  in  payment  of  her  paraphernal  claims  against  him,  is  a 
proper  and  legal  transaction.  And  the  fact  that  the  amount  of 
the  judgment  is  far  in  excess  of  the  amount  of  the  wife's  claim  is. 
not  sufficient,  if  the  evidence  shows  that  the  real  value  af  the 
judgment  is  not  above  tbat  of  the  claim  of  the  wife,  to  raise  the 
presumption  of  fraud  in  tbe  transaction.  All  transactions  allowed 
by  law,  calculated  to  protect  the  interests  of  married  women,  are 
regarded  in  a  favorable  light  by  the  courts  of  this  State. 

Murrison  v.  Seller^  327. 

9.  The  renunciation  by  the  wife,  in  a  mortgage  givea  by  her 
husband,  does  not  transfer  to  the  mortgagee  her  rights  of  mort- 
gage, but  only  transfers  to  him  the  rank  to  which  her  mortgage 
on  the  property  of  her  husband  was  entitled  at  the  time. 

Gegan  v.  Boumany  396. 
10.  The  renunciation  in  an  act  of  mortgage  by  the  wife  ceases  to  be 
evidence  against  her,  if  the  mortgage  is  not  reinscribed  within 
ten  years.  Therefore,  where  a  mortgage  was  given  by  the 
husband,  with  a  renunciation  of  the  wife,  and  afterwards  a  second 
mortgage  was  given  without  the  renunciation  of  the  wife,  and  the 
first  mortgagee  failed  to  have  his  mortgage  reinscribed  witbiji  ten 
years,  the  mortgage  of  the  wife,  being  relieved  from  the  effect  of 
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her  remmciatioDy  by  the  failure  to  relnscnbe,  will  take  rank  over 
the  second  mortgage,  and  the  first  mortgage,  having  lost  its  rank 
by  failure  to  reinseribe^  the  second  will  take  rank  over  it.      lb, 

11.  Tlie  reinscription  of  a  mortgage  after  the  lapse  of  ten  years,  only 
entitles  it  to  rank  as  a  mortgage  from  the  date  of  such  reinscrip- 
tion. And,  where  tiie  wife  has  renounced,  her  consent  must  be 
given  to  the  reinscription,  otherwise  it  will  be  inoperative  ao 
against  her.  I  h. 

12.  The  wife  can  not  bind  herself  for  her  husband,  nor  conjointly  with 
him,  for  debts  contracted  by  him  before  or  during  the  community. 
C.  C.  2412.  Summers  v.  HoUingswarthy  386. 

13.  The  question  of  the  effect  ol  the  renunciation  of  the  wife^s  mort- 
gage can  not  be  examined  by  the  appellate  court,  if,  in  answer  to 
the  appeal,  she  fails  to  nsk  for  the  amendment  of  the  judgment  in 
her  favor.  lb. 

14.  A  judgment  that  has  been  regularly  obtained  by  the  wife  against 
her  husband  can  not  be  contested  or  inquired  into  collaterally  by 
a  creditor  of  -the  husband  whose  claim  only  arose  after  it  wa« 
rendered.     10  An.,  5G4.  Farrel  v.  (TMel,  619. 

15.  .The  burden  of  proof  ialls  on  the  creditor  who  alleges  that  a  judg- 

ment in  favor  of  the  wife  and  against  her  husband  is  simulated. 

lb. 
See  Account — Gribble  v.  Haynes,  143. 
See  Community — Quirk  v.  Her  Husband,  575, 
See  Donation — Johnson  v.  Jordan,  486. 

IMPUTATION. 

1.  Payments  that  have  been  made,  after  emancipation,  on  notes  given 
for  slaves  and  x>®rsonal  property  before  emancipation,  will  be 
imputed  to  that  portion  of  the  debt  which  is  ascertained  to  be  for 
the  personal  property ;  that  being  the  most  onerous,  and  in  fact 
the  only  part  of  the  debt  that  is  exigible  at  alL 

Qillard  v.  Huval,  426. 

2.  Payments  made  before  emancipation,  on  a  debt  contracted  for  the 
sale  of  a  plantation  and  slaves,  discharge  the  debt  pro  tanto.  But 
that  which  is  found  to  be  due  after  emancipation  can  only  be 
enforced  for  that  portion  which  is  not  for  slaves,  in  the  proportion 
that  each  bears  to  the  entire  debt.  Sandidge  v.  Sanderson,  21  An. 
757.  Allen  v.  Tarlton,  427. 

3.  Credits  placed  ou  promissory  notes  must,  in  computing  the  amount 
still  due,  be  applied  iii*st  to  the  extinguishment  of  the  interest  due 
at  their  respective  dates.  lb. 

4.  The  maker  of  a  promissory  note  who  enters  into  an  agreement 
*  with  the  holder,  whereby  he  obtains  an  extension  of  the  time  of 

payment,  with  a  promise  to  pay  interest,  is  precluded  thereby^ 
8G 
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from  setting  up  tUat  the  holder  is  not  the  owner  thereof*  Sach 
agreement^  it  is  true,  does  not  change  the  real  title  to  the  paper, 
but  it  bars  the  maker  from  contesting  the  ownership  with  the 
holder.  Conrad  v.  Gallery,  428. 

^5.  In  a  suit  on  an  obligation  given  for  a  mixed  consideration,  part 
land  and  part  slaves,  that  portion  which  is  ascertained  to  be  for 
slaves  will  be  deducted  from  the  entire  amount  of  the  contract, 
and  judgment  will  be  given  lor  the  balance.  But  in  case  payments 
have  been  made  before  emancipation,  the  amount  will  be  credited 
ratably,  that  is,  in  the  proportion  that  each  bears  to  the  entire 
contract.    Sandidge  v,  Sanderson,  21  An.  757.  J^. 

INJUNCTION. 

1.  The  execution  of  a  Judgment  can  not  be  restrained  by  injunction, 
by  a  third  party,  who  holds  tlie  property  seized  by  a  simulated 
title.  Deicey  v.  Bird,  168. 

2,  An  ii^junction  will  not  be  dismissed  on  account  of  insufftcient 
security,  if  it  appears  that  the  party  will  be  immediately  entitled 
to  the  same  remedy;  but  the  judge  a  quo,  may  in  his  discretion 
permit  additional  security  to  be  given. 

Wool/olk  ei  al.  v.  Wool/olk,  206. 
2,  An  injunction  will  not  be  set  aside  for  irregularities  in  the  bond 
or  affidavit,  if  it  is  manifest,  from  a  mere  inspection  of  the  record, 
that  the  plaintiff  would  be  immediately  entitled  to  another  ipj  unc- 
tion. Henderson  v.  Maxtcell,  356. 

4.  The  sale  of  a  judgment  will  be  staid  by  injunction,  if  the  judg- 
ment debtor  has  been  notified  of  the  transfer  before  the  seizure 
was  made,  provided  the  transfer  was  made  bonaflde, 

Foiiier  v.  Strickland,  39S. 

5.  A  party  holding  merchandise  under  a  simulated  sale,  can  not 
defeat  the  rights  of  a  seizing  creditor  by  the  writ  of  iiy unction. 
In  such  a  case,  if  the  sale  is  shown  to  be  simulated,  the  injunction 
will  be  dissolved,  with  damages,  in  eolido,  against  the  principal 
and  surety  on  the  injunction  bond.  Mora  v.  Avery,  417. 

6.  If  the  judgment  of  the  court  below,  dissolving  the  iiijunctton,  is 
affirmed  on  appeal,  it  will  be  so  amended,  on  prayer  to  that  effect, 
as  to  embrace  the  surety  on  the  bond,  who  will  be  condemned, 
in  9oMo  with  the  principal,  in  damages  for  enjoining  the  sale  on  a 
simulated  title  lb, 

7.  The  rule  is  w^  settiea  tnoc  an  injunction  will  not  be  dissolved  for 
an  alleged  informality,  if  It  appear  from  the  record  that  there 
exists  good  cause  for  an  injunction.  Ward  v.  Donglase,  463. 

8.  In  determining  the  question  whether  acts  complained  of  will  worl: 
an  irreparable  injury  to  the  plaintiff,  on  the  trial  of  a  motion  to 
dissolve  an  injunction  on  bond,  all  the  allegations  in  the  petition 
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for  injunction  most  be  taken  as  trae.  And  if  the  &etB  Bet  up 
show  a  trespass  on  real  pi^operty,  whieh,  if  continoedy  would 
change  the  posBession  ctf  immorable  property,  the  motion  to  bond 
under  art.  307  C.  P.  will  be  overruled,  because  an  irreparable  ix^ury 
Would  be  done  the  plaintiff. 

Marion  and  Husband  t.  Johnson,  512. 
9.  The  State  has  the  right  to  reBtrain,  by  injunction,  persons  who 
have  combined  together  for  the  avowed  purpoise  of  doing  what  is 
prohibited  by  law,  and  also  to  prevent  such  persons  from  inter- 
fering with  her  agents  in  the  execution  of  the  legislative  will. 
And  the  Attorney  General  of  the  State  is  the  proper  officer  to 
institute  proceedings  against  such  persons. 

State f  ex  reh  Belden,  Attorney  General,  v.  Fofnan,  545. 
See  ArPBAL — State  v.  Judge,  262. 

Avegno  v.  Johnson,  400. 
INSOLVENCY. 

V,  The  wife  of  an  insolvent,  having  specially  renounced  her  mort^^age 
rights  in  due  and  legal  form,  in  an  act  of  mort^gage  given  by 
her  husband  before  his  insolvency,  in  favor  of  a  creditor,  must 
show,  in  order  to  defeat  the  rank  of  the  mortgage  over  that  of  her 
own  after  insolvency,  that  her  renunciation  was  obtained  through 
improper  influences  of  her  husband.  The  fact  that  the  husband 
was  presisnt  at  the  time  of  signing  the  renunciation  does  not 
prove  that  he  exercised  improper  influence  in  procuring  her 
signature. 

Ofiol  V.  His  Creditors, — On  Oppositiofi  to  Tableau,  32. 

2.  A  creditor  of  au  insolvent  can  not  urge  the  pendency  of  the 
insolvent  proceedings  as  a  suspension  of  prescription,  and,  at  the 
same  time,  ignore  the  provisions  of  the  insolvent  laws  as  to  the 
form  of  proceeding  against  his  ceding  debtor. 

Akin  V.  Oiraud,  577. 

3.  A  judlciai  admission  made  in  an  insolvent  proceeding  whereby  tlie 
ehiim  of  the  creditor  is  allowed,  is  prosc»bc>tl  by  ten  ycai's.    lb, 

INTERROGATORIES. 

1.  An  attorney  at  law  liaving  possession  of  assets  of  the  seized 
debtor,  is  not  excused  from  answering  interrogatories  by  the 
sizing  creditor,  and  if  the  answers  are  traversed  by  the  attaching 
creditor,  an  appeal  will  lie  from  the  judgment  given  on  the  testi- 
mony oifiered  to  show  their  incorrectness. 

I>aigh  v.  Bird,  138. 

2.  A  garnishee  is  only  liable  to  the  attaching  creditor  for  the  amount 
of  his  indebtedness  or  the  amount  of  the  assets  in  his  hands 
belonging  to  the  seized  debtor.  J  b. 
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INTERVENTION. 

1.  Where  judgment  has  been  rendered  against  the  intervenor  in  the 
lower  courts  and  no  appeal  is  taken  there&om,  and  the  othei 
parties  do  not  make  the  intervener  a  party  to  the  appeal,  the 
appellate  court  will  not  interfere  with  the  judgment  of  the  coort 
below  on  the  interyention.  Beekwith  v.  PiercCy  67. 

2.  In  all  cases  where  an  intervention  is  allowed,  the  intervenor  is 
entitled  to  the  delay  necessary  to  cite  the  parties  against  whom  it 
is  directed.  This  rule  applies  whether  the  intervention  has  been 
filed  before  or  after  issue  joined. 

Taylor  and  Husband  v.  Boedeeker  dt  Badenhausen, — Moody,  iKf- 
iervenor,  79. 

3.  An  intervenor  having  his  remedy  by  direct  action^^s  required,  to 
be  always  ready  to  plead  or  exhibit  his  testimony.  lb. 

4.  Plaintiff,  a  judgment  creditor  of  the  husband,  caused  his  property 
to  be  seized  under  execution.  The  wife  caused  cs^cntion  to  issue 
on  her  judgment,  and  the  same  property  was  seised,  a  sale  was 
made  under  these  seizures,  plaintiff  took  a  rule  on  the  sheriff  to 
pay  over  the  proceeds  of  the  sale  in  satisfaction  of  his  judgment. 
The  wife  intervened  in  this  rule  and  claimed  the  proceeds,  on  the 
gTDund  of  a  superior  mortgage  to  that  of  the  seizing  creditor. 
Held — That  she  should  be  permitted  to  do  so ;  that  the  court  was 
without  the  capacity  to  decide  on  the  proper  disposition  to  be 
made  of  the  proceeds  unless  all  the  parties  interested  were  before 
it;  that  to  allow  the  wife  to  intervene  and  establish  her  right 
to  the  proceeds  of  the  8:ilc  in  this  proceeding  would  avoid  a 
circuity  of  action  and  put  an  end  to  the  litigation. 

Cohb  V.  Bepuc,  244. 

5.  Where  the  evidence  shows  that  a  purchaser  of  real  estate  has  at 
the  time,  and  before  the  purchase,  full  knowledge  of  a  suit 
brought  by  the  United  States  for  a  large  iK)rtion  of  the  land 
purchased,  he  can  not  set  up  in  defense  to  the  payment  of  the 
price  that  he  is  in  danger  of  eviction  by  such  suit,  and  obtain 
immunity  from  the  enforcement  of  the  contract,  until  the  suit  is 
decided.  The  knowledge  of  the  existence  of  such  a  suit  before  the 
purchase  forms  an  exception  to  the  rule  laid  down  in  artide  2535 
of  the  Civil  Code.  Mcrritt  v.  Merle,  257. 

6.  An  intervenor,  who  has  purchased  the  land  from  the  vendeOiAnd 
claims  to  defend  the  title  of  his  vendor,  can  not  urge  the  existence 
of  such  a  suit  against  the  demand  of  the  original  vendor  for  the 
payment  of  the  price.  Jb. 

7.  Where  the  Board  of  Metropolitan  Police  has  taken  an  appeal  tern 
a  judgment  rendered  in  an  action  commenced  by  their  treasurer, 
a  motion  by  the  latter  to  dismiss  the  appeal  will  not  be  listened  to. 

State,  ex  rel,  Burbank^  Treasurer  Metropolitan  Police  Board,  r. 
Dubuelety  State  Treasurer,  365. 
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8.  In  an  action  thos  commenced  by  the  treasurer,  the  board  has  a 
right  to  intervene  for  the  purpose  of  showing  that  the  action 
was  commenced  without  its  approval,  or  in  contravention  of  its 
orders.  Ih, 

9.  The  intervener  is  not  entitled  to  appeal  from  a  judgment  against 
the  defendant,  if  no  judgment  has  been  rendered  by  the  court 
below  on  the  interveotiou.  Aleix  v.  Dtrhigny^  385. 

10.  Where  the  plaintiff  claims  to  be  the  owner  of  a  promissory  note 
and  sues  for  possession,  and  the  intervenor,  who  claims  to  be  the 
owner  of  the  same  note,  alleges  that  the  transfer  of  the  note  to 
plaintiff  is  fraudulent  and  simulated,  the  revocatory  action  by  the 
intervener  is  not  necessary  to  enable  him  to  show  the  simulated 
transfer  to  the  plaintiff.  Btowj^  v.  BrowHj  475. 

11*  If  the  intervener  alleges  ownership  of  the  note  in  controversy, 
the  additional  allegation  that  the  claim  of  ownership  of  the  plain- 
tiff is  fraudulent  and  simulated,  is  not  inconsistent  Aerewith; 
such  an  allegation  only  raises  the  question  of  ownership  between 
the  plaintiff  and  intervener  J  h. 

See  AxniOTH^^OUveland  v.  Oomatoek,  507« 

INSURANCE. 

1.  A  resolution  of  the  Board  of  Underwriters  of  the  dty  of  New 
Orleans,  authorizing  a  reward  to  be  paid  by  the  insurance  com- 
panies for  the  apprehension,  with  sufficient  evidence  to  convict 
any  person  guilty  of  the  crime  of  arson,  can  not  be  explained  or 
interpreted  by  parol  testimony,  nor  is  the  testimony  of  the  presi- 
dent of  the  Board  of  Underwriters  admissible  for  that  purpose. 

Salbadore  v.  Crescent  Mutual  Insurance  Company,  338. 

2.  The  several  fire  insurance  companies  of  the  city,  by  resolution  of 
the  Board  of  Underwriters,  instructed  John  Youenes,  fire  warden, 
to  make  a  searching  investigation  into  the  cause  and  origin  of  all 
fires  which  occur  in  buildings,  stocks  of  merchandise,  or  on  board 
of  any  vessels,  while  lying  in  this  port,  insured  by  any  insurance 
company  in  the  city  of  New  Orleans,  and  to  offer  a  reward  of  five 
thousand  dollars  for  the  conviction  of  any  person  or  persons  found 
guilty  of  participation  in  any  such  fire.  Ih. 

3.  John  Youenes,  in  conformity  to  this  authority,  offered  a  reward  of 
five  thousand  dollars,  to  be  paid  to  any  person  or  persons  who 
will  procure  such  testimony  as  will  convict,  in  the  criminal  court 
of  this  State,  any  person  who  may  be  guilty  of  the  crime  of  incen- 
diarism. Two  criminals.  Rose  and  Abrahams,  were  imprisoned 
for  the  crime  of  arson  before  the  publication  of  this  reward  was 
made.  After  it  was  made,  and  before  the  trial  in  the  criminal 
court,  the  plaintiff  in  this  suit  procured  such  testimony  as  led  to 
their  conviction.  He  now  seeka  to  enforce  payment  of  the  reward. 
The  insurance  companies  resist  the  demand,  on  the  ground  that 
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the  reward  was  only  intended  to  coyer,  and  did  only  covetf  so^h 
crimes  as  might  be  committed  after  its  publication,  and  did  not 
apply  to  crimes  that  had  been  committed  before  the  reward  was 
made.  Held — That,  by  a  fair  iuterpretation  of  the  meaning  of  the 
language  used  in  the  resolution  and  the  notice  given  by  Yooenoe, 
the  reward  was  dcmandable  on  producing  the  necessary  evidence 
to  convict,  whether  the  crime  had  been  committed  before  or  after 
the  publicatioD;  that  the  terms  of  the  obligation  clearly  show  tlie 
object  of  the  conq>any  to  be  to  aid  ia  the  punishment  of  crime, 
and  the  protection  of  themselves  and  the^pablio  against  eriminals 
of  this  character,  and  not  merely  as  a  warning  to  deter  parties 
from  committing  incendiary  crimes.  Tb, 

4.  A  judgment  that  has  been  rendered  against  a  life  insurance  com- 
pany in  favor  of  one  claimant  of  the  policy,  can  not  be  invoked 
by  the  company  as  res  judicata  iu  a  suit  brought  by  another 
claimant,  who  was  not  a  party  to  the  suit  in  which  it  was  ren- 
dered. It  may,  however,  be  set  up  iu  defense  to  Hie  second 
action,  and  the  company  be  pemiitted  to  show  that  they  paid  to 
the  party  legally  entitled  to  the  money. 

WooA  v.  Ph<Bnix  Mutual  Life  Insurance  Contponj^,  617. 

5.  The  possession  of  a  printed  or  written  policy  of  iasuraiiee  is  not 
conclusive  proof  of  a  ri^t  to  recover  ih|»  insurance  money.  It  is 
mcorely  the  evidence  of  the  conjaraet.  The  right  to  the  money 
may  bo  assigned  without  any  reference  to  the  policy.  Jb 

JUDGMENT— NULLITY. 

1.  A  judgment  of  the  probate  court,  declaring  a  seizure  of  succession 
property  null,  on  the  ground  that  nothing  tangible  had  been  seized, 
is  conclusive  against  the  seizing  creditor,  and  the  probate  court  is 
competent  to  pass  on  the  merits  of  an  opposition  to  a  tableau  filed 
by  the  seizing  creditor,  notwithstanding  an  appeal  is  pending 
from  the  judgment  declaring  the  seizure  null. 

8ucc€88ian  of  Millaudon — Opposition  of  Schumert  to  Executors 
Account  J 12 

2.  A  decree  of  the  court  rendered  on  a  rule  to  compel  the  sheriff  to 
credit  a  writ  of  seizure  with  a  balance  in  his  hands  is  a  final  judg- 
ment, and  no  appeal  lies  until  it  is  signed  by  the  judge. 

Leeds  v,  Louisiana  Manufacturing  Company ^  16. 

3.  An  injunction  granted  on  the  allegation  of  nullity  of  the  judgment 
on  which  execution  issued,  will  be  dissolved,  with  damages,  if  tiie 
action  of  nullity  is  barred  hgr  prescription. 

Weher  v-  Frost,  348. 

4.  The  dismissal  of  the  i^peai  on  the  ground  that  the  jn^^^ent  of 
liie  lower  court  was  not  signed  by  the  judge  will  not  intesrapt  the 
prescription  of  the  action  <^  nullity.  lb. 
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5.  The  constitntional  proviaion  requiring  all  prooess  to  issue  iu  the 
name  of  the  State  of  Louisiana  is  sufficiently  complied  vnth,  if  the 
citation  is  headed  *'  State  of  Louiraana*..  Ih, 

JURIES  AND  JURORS. 

1.  On  questions  of  fact^  the  verdict  of  the  jury  is  entitled  to  'weighty 
and  will  not  be  disturbed  on  appeal,  unless  it  is  manifestly  errone 
0U6  Fisher  v.  Hyland,  31. 

2.  The  answer  of  a  juror  on  his  voir  dire  to  questions  propounded  by 
tlie  accused,  that  from  what  he  has  read  in  the  public  prints  he  has 
formed  an  unfavorable  opinion  of  the  character  of  the  accused,  but 
that  he  has  formed  no  opinion  as  to  his  guilt  or  innocence  of  the 
crime  charged,  docs  not  disqualify  him  from  siting  on  the  jury. 

State  V.  Sehnapper  and  Malone,  43 

3.  Section  sixteen  of  the  acts  of  1855  limits  the  digferict  judge,  when 
presiding  over  criminal  trials,  to  giving  to  the  jury  a  knowledge  of 
the  law  of  the  case;  but  in  doing  this  the  judge  may  make  such 
observations  as  tend  only  to  aid  the  jury  in  their  inquiries,  abstain- 
ing from  all  comments  on  the  testimony  calculated  to  influence 
their  minds  in  deciding  upon  the  facta.  It 

4.  The  capacity  of  a  sheriff,  duly  commissioned  and  acting  as  such, 
can  not  be  tested  or  inquired  into  collaterally  on  a  motion  to  quash 
a  venire  of-  juronk    2i  An.  543.  State  v.  Ferra^f  423. 

5.  In  this  case  the  petit  jury  was  regularly  drawn,  and  a  list  thereof 
was  served  on  the  accused  three  days  before  the  trial.  On  the 
day  of  the  trial,  when  the  jurors  were  called,  it  appeared  that  six 
or  seven  of  the  number  had  not  been  found  by  the  sheriff,  aftei 
diligent  search,  and  that  those  who  failed  to  answer  to  their  names 
had  been  legally  excused  for  good  and  valid  cause  shown.  Held — 
That  a  sufficient  number,  from  among  the  bystanders,  to  fill  out 
the  panel,  were  properly  summoned  as  talesmen.  Ih. 

G.  The  statute  of  1868,  relative  to  juries  in  all  the  parishes  of  the 
State,  except  that  of  the  parish  of  Orleans,  repealed  all  formei 
statutes  on  that  subject,  whether  ot  a  general  or  local  character. 
Acts  of  1868,  No.  110,  page  143.  lb. 

7.  If  the  verdict  ol  the  jury,  in  awarding  damages  against  a  street 
railroad  company  for  the  infliction  of  an  injury  through  the  gross 
negligence  of  a  street  car  driver,  is  sustained  by  the  testimony  in 
the  record,  as  well  for  the  amount  given  as  for  the  liability,  the 
Supreme  Court  will  not  enter  on  an  examination  of  the  question 
whether  vindictive  damages  have  any  place  in  the  law  of  Louisiana,, 
where  the  principal  is  made  liable  only  for  the  neglect  of  his  agents 
But  in  such  a  case  the  verdict  of  the  jury,  being  sustained  by  the 
evidence  in  the  record,  will  be  affirmed  on  appeal. 

Hmcell  V.  St  Charles  Street  Bailroad  Company^  603. 
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1.  The  jurisdiction  of  the  Sapreme  Court  in  cnmintl  cases  ifi  liaiit^ 
to  questions  of  law,  and  questions  oi  &ct  as  to  the  regolarily  o1 
the  drawing  of  the  jury,  will  not  be  examined  on  appeaL 

State  V.  BruingtoUy  9. 

2.  The  amount  due  at  the  time  of  the  institution  of  the  suit  con< 
stitutes  the  matter  in  dispute,  and  if  the  interest  which  is  due  at 
the  time  suit  is  brought,  when  added  to  the  principal,  is  not  above 
five  hundred  doUans,  the  Supreme  Court  is  without  jurbdiction. 

.     Wo\f  V.  Withtrell  &  Co.,  25. 
3..  The  jurisdiction  of  the  appellate  court  attaches  as  soon  as  the  bond 
is  filedf  and  citat^ion  of  appeal  is  issued. 

.    State^  M  rel.  Mount^  v.  Judge  of  Sixth  District  Court  of  JBTeic 
Orleans,  37. 

4.  The  jurisdiction  of  the  district  court  ceases  at  the  moment  the 
appellate  jurisdiction  attaches,  and  any  order  made  or  proceeding 
had  by  the  district  judge,  after  his  jurisdiction  has  ceased,  is  null 

lb, 

5.  From  the  moment  the  appellate  jurisdiction  attacnes,  a  writ  ol 
prohibition  will  issue  restraining  the  district  judge  £rom  furthei 
proceeding  in  the  cause  pending  the  appeal^  lb, 

6.  From  a  judgment  of  the  district  court  suspending  the  sherifif  from 
office  under  the  act  of  1868,  No.  12^  the  party  suspended  must 
show  by  evidence  to  entitle  him  to^  a  suspensive  appeal  that  the 
amount  involved  is  above  five  hundred  dollars. 

State,  ex  rel.  Sehwdb^  v.  Judge  Second  Judicial  District,  49. 

7.  In  order  to  obtain  the  writ  of  mandamus  to  compel  the  district 
judge  to  grant  a  suspensive  appeal  from  a  judgment  suspending 
him  from  office,  the  relator  must  show  that  he  has  made  the 
requisite  proof  of  the.  amount  involved  before  the  judge  a  quo  to 

.  give  the  apoellate  court  jurisdiction.  Diamond  v,  Cain,  20  An. 
575.  lb. 

8«  An  affidavit  or  other  proof  made  in  the  Supreme  Court  on  the 
application  for  a  mandamus,  will  not  authorize  the  issuing  of  the 
writ  16. 

9.  The  value  of  the  books,  papers,  fixtures  and  furniture  of  the 
sherilTs  office  can  not  be  estimated  in  determining  the  interest 
necessary  to  give  the  Supreme  Court  jurisdiction  of  the  apiical 
from  a  judgment  suspending  him  from  office.  lb, 

10.  A  written  document  on  which  a  suit  is  based  must  govern,  where 
there  is  a  variance  between  it  and  its  description,  but  the  court 
will  not  award  more  than  is  claimed  in  the  petition. 

Citizens''  Bank  v.  Condran,  53. 

11.  In  a  case  where  the  note  draws  eight  per  cent,  interest,  and  the 
petition  only  claims  six,  the  Supreme  Court  will  not  compute  the 
interest  at  eight  per  cent.,  so  as  to  give  it  jurisdiction  of  tlie 
appeal.  lb. 
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12.  Wliere  tbe  interofft  tltie  iJ6  tHe  IdcrtAtntkm  of  ibe  tsait,  -viluni  lidded 
to  tine  i»riiicipal  demand  exceeds  fire  hnhdred  dollAra,  the 
Snpreme  Court  Has  jnriadiottoii'of  Hie  appeal. 

Jaquei  v.  Levert  dt  Co,,  HI. 

13.  Tbe  Sizpreme  Coictt  has  oa  jutisffietion  of  a  poaseaBory  actiOii  in 
which  (the  owneinhip  of  the  properCsr  not  being  in  dispute)  the 
raltie  of  ^be  poaeession  is  neither  alleged  nor  proved  to  exceed  five 
hnndrod  dollars.  Siawson  v.  JHeg^ttf  272. 

14.  If  the  pioiiitiflr's demafild isleds  than  five  hundred  dollars,  but  the 
reconventional  demand  of  the  defendant  is  above  that  aisoiint, 
the  Supreme  Court  will  only  notice  the  appeal  in  so  far  as  it  affects 
the  reconventionol  demand.  PcBani  v.  SeArtt,  292. 

15.  A  statement  ot  tacts  on  which  the  case  was  tried  in  the  court 
below,  showing  a  less  amount  than  five  hundred  dollars  to  be  due, 
will  not  divest  the  appellate  court  of  jurisdiction,  if  the  pleittdings 
on  w]iich  the  action  is  founded  show  an  amount  above  five  hun- 
dred dollars  to  be  in  dispute.  Oonnora  v.  At^ry,  331. 

IG.  The  more  filing  of  a  motion  or  petition  for  appeal,  with  an  appeal 

bond,  does  not  divest  the  court  below  of  jurisdiction  over  the  case. 

To  invest  the  appellate  court  with  jurisdiction  over  tlie  case,  an 

order  of  appeal  must  be  granted  by  the  lower  court 

McKniyht  v.  Denouvion,  373. 
17.  If  the  record  shows  that  the  amount  in  dispute  in  the  court  below 

is  less  than  five  hundred  dollars,  the  Supreme  Court  will  notice  the 

fact  ex  officio  and  dismiss  the  appeal.    21  An.  728. 

ZacJiane  v.  Li/ons^  618. 
LAND  TITLES. 

1.  An  agreement,  in  writing,  acknowledging  the  ownership  in  lands 
does  not  dispense  with  the  production  of  the  priKnordial  title  in  a 
suit  to  recover.  On  the  question  of  land  titles  in  this  State,  the 
settled  doctrine  appears  to  be  that  where  an  agreement  in  writing 
acknowledges  ownership  in  lands,  if  the  title  of  such  ownership 
is  set  forth  in  the  instrument,  and  the  existence  and  loss  of  tlie 
primordial  title  is  shown,  then  the  claimant  is  entitled  to  recover 
on  producing  the  acknowledgment.  But  if  the  instrmnent  or 
acknowledgment  does  not  contain  the  original  piimordial  title, 
the  claimant  under  it  can  not  recover  without  producing  the 
orimordial  title  referred  to  in  the  act  referring  to  it. 

Kittridge  v.  Cane,  &19. 

2.  Two  parties,  Brooks  and  Norrls,  owned  tracts  of  land  adjoining, 
both  included  in  the  Caddo  cession  to  the  United  States.  Noma 
sold  his  tract  to  Hall.  Brooks  brought  suit  against  Hall  for  a 
settlement  of  boundary.  A  plat  of  survey  was  made  under  an 
order  of  court  rendered  on  the  consent  of  parties,  describing  the 
metes  and  bounds  of  HalVs  tract  of  land,  and  describing  and 
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marking  other  tracts  contiguous  thereto,  and  included  in  the  same 

grant.    Daniels  afterwards  purchi^sed  sixty-one  acres  of  land  from 

Brooks,  included  in  the  same  grant,  and  brings  this  suit  against 

Hall  for  the  same,. who,  he  alleges,  claims  it  as  owner.     The  plat 

of  survey,  and  the  cTidence  in  the  record,  shows  that  this  sixty- 

one  acres  lies  outside  of  the  six  hundred  and  forty  acres  purchased 

by  Hall  from  Norris.    Held — That  the  order  of  survey,  rendered 

on  consent  of  the  parties,  although  not  made  in  strict  accordaoco 

with  law,  must  be  taken  as  a  finality ,  and  tlierefore  the  plaintiff 

must  recover  the  land  sued  for,  with  rents  and  revenues. 

Daniels  v.  HaUj  532. 
LAND  AND  SLAVES. 

1.  The  holder  of  promissory  notes  executed  for  the  purchase  price  of 
a  plantation  and  slaves  before  emancipation,  can  only  recover 
that  portion  which  is  ascertained  to  be  for  the  value  of  the  land 
at  the  time  of  tlie  sale.  In  case  the  purchaser  has  paid  a  portion 
of  the  price,  the  holder  can  recover  that  portion  of  the  balance 
due  which  is  ascertained  to  be  for  the  land  in  the  proportion  of 
the  value  of  tlie  land  and  slaves  in  the  original  contract.  The 
doctrine  in  the  case  of  Sandidge  y.  Sanderson,  21  Au.  757, 
reafiQrmed.  Hebert  v.  Chastanty  152. 

2.  A  purchaser  of  land,  slaves  and  movables  may  avoid  that  portion 
of  the  contract  for  which,  slaves  formed  the  consideration,  by 
showing  the  relative  value  of  the  land,  slaves  and  movables  at 
the  time  of  the  sale.  Brou  v.  Becnel,  189. 

3.  In  determining  the  relative  value  of  the  land,  slaves  and  movables 
at  the  date  of  the  sale,  the  estimate  placed  upon  them  by  tlio 
assessors,  for  the  year  previous  to  and  the  year  following  the  sale, 
should  be  taken  as  a  basis,  rather  than  the  estimate  of  witnesses 
made  ten  years  thereafter.  lb, 

4.  The  rule  is  now  settled  that  where  the  consideration  of  the  note 
is  part  land  and  movables  and  part  slaves,  the  holder  can  only 
recover  that  portion  which  is  ascertained  to  bo  due  on  the  land 
and  movables  after  crediting  the  payments  which  have  been  made 
prior  to  emancipation,  in  the  proportion  that  each  bears  to  tJie 
entire  contract.     Sandidge  v,  Sanderson,  21  An.  757. 

Walker  v.  Dxicros,  214. 

5.  Obligations  given  for  the  purchase  ot  land  and  slaves  can  only  be 
enforced  against  ;the  land  in  proportion  to  the  value  of  each  at 
the  date  of  the  purchase;  and  where  judgment  has  been  rendered 
in  the  court  below  for  the  whole  nmdint,  the  cause  will  be 
remanded  for  the  purpose  of  ascertaining,  by  evidence,  the  value 
of  each  at  the  time.  Merntt  v.  Merle,  257. 

6.  Payments  made  before  emancipation,  on  a  debt  contracted  tor  tlie 
sale  of  a  plantation  and  slaves,  discharge  the  debt  jtro  ianio. 
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Bat  that  which  is  found  to  be  due  after  emancipation  can  only  be 
enforced  for  that  portion  which  is  not  for  slaves,  in  the  propor- 
tion that  each  bears  to  the  entire  debt.  Sandidge  v.  Sanderson , 
21  An.  757.  Allen  v.  Tarlton,  427. 

7.  The  holder  of  a  note  given  for  land  and  slaves  can  only  recover 
that  portion  which  is  ascertained  to  be  for  the  land  predicated  on 
the  entire  price  of  the  sale.  Sandidge  v,  Sanderson,  and  Satter- 
field  V.  Spurlock,  21  An.  757,  771.  Oastille  v.  OffuUy  430. . 

8.  An  obligation  given  fbr  a  part  of  the  puBohase  price  of  land  is  not 
invalid  because  the  value  of  Confederate  notes  was  taken  as  the 
standard  by  which  the  value  of  the  land  was  measured. 

Spyker  v.  Hariy  534. 
LAWS,  AND  REPEAL  OF 

1.  The  act  of  the  Legislature  approved  February  17, 1866,  confirming 
the  appointment  of  a  Board  of  Levee  Commissioners  which  had 
been  previously  made  by  the  Governor,  and  authoriang  the 
appointment  of  others,  when  their  terms  of  office  expired, 
repealed  all  former  laws  authorizing  the  parochial  authorities  to 
construct  levees  at  the  cost  and  expense  of  the  front  and  riparian 
proprietors  of  the  lands  leveed. 

Police  Jury,  Parish  of  Jefferson,  Bight  Bank,  v.  Tardos,  58. 

2.  After  the  passage  of  the  act  of  seventeenth  of  February,  1866,  the 
parish  can  not  force  the  front  proprietor  to  pay  the  cost  of  the 
levee  which  she  has  ordered  to  be  constructed  along  his  front  line. 

lb. 

3.  The  repeal  of  a  repealing  clause  does  not  revive  the  act  repealed. 

4.  The  decisions  of  this  court  being  matters  of  record  and  publica- 
tion, it  will  be  presumed  that  the  Legislature  had  them  in  view  in 
using  a  repealing  clause  of  a  peculiar  character  wliich  had  been, 
by  those  decisions,  repeatedly  interpreted;  and,  even  if  the  correct- 
ness of  the  interpretation  be  doubted,  the  interests  of  society  in  a 
case  where  the  release  of  a  convict  is  claimed  in  virtue  of  an 
alleged  repeal  of  a  criminal  statute,  demand  an  obedience  to  the 
rule,  stare  decisis.  State  v.  Breicer,  273. 

5.  If  a  criminal  statute  be  repealed,  the  prisoner  who  is  being  prose- 
cuted under  it  must  be  discharged,  even  after  judgment  in  the 
inferior  court;  but  this  rule  is  founded  on  the  presumption  of  a 
legislative  pardon,  and  docs  not  exist  where  there  is  no  room  for 
such  presumption.  Ih. 

6.  As  the  revisory  legislation  of  1870  contained  a  repealing  clause 
identical  in  effect  with  that  of  1855,  and  as  the  latter  was  repeat- 
edly decided  not  to  have  repealed  the  provisions  contained  in  the 
statute  itself,  but,  on  the  contrary,  to  have  continued  them  in 
force,  it  follows,  on  precedent,  that  the  former  did  not  repeal  a 
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pre*exi8ting  statnte  leUtive  to  the  crime  of  nMQsIaoghte%  \nA  on 
the  contrary,  oontinued  it  in  force.  it. 

7.  If  the  language  used  in  an  act  of  the  Qeneral  Assembly  is  clear 
and  free  from  ambiguity,  couits  will  not  give  it  a  different  iater- 
nretation  from  that  which  the  words  used  cleaiiy  import. 

D&nion  t.  Beading,  6Bf . 
LEASE. 

1.  The  goods  of  a  sub*lessee  on  the  leased  premises  are  only  liable  to 
seizure  for  the  rent  that  is  past  due.  A  lessor  can  not  hold  the 
sub-lessee  for  rent  that  is  not  yet  due,  unless  he  show  an  assumpsit 
of  the  lease,  Sanarens  v.  JHm,  18i. 

2.  A,  the  lessor  of  a  house  and  premises,  made  an  agreement  venie  a 
remere  with  B,  the  lessee,  for  his  household  goods  and  effects.  A 
afterwards  collected  the  rent  due  from  the  lessee,  and  ga^  a 
receipt  therefor.  Held — ^That  A,  the  lessor,  by  giving  the  receipt 
and  receiving  the  rent  acknowledged  the  simulated  character  of 
the  sale,  and  when  demand  of  restitution  of  the  goods  and  fumitnie 
was^nade  by  the  owner,  the  lessor  was  precluded  by  suchackaow- 
ledgment  from  urging  the  rente  a  remere  in  bar  of  the  right  to 
recover.  King  y.  Creseap^^lh 

3.  A  lessee,  receiving  the  premises  in  good  order,  is  authorized  to 
make  the  necessary  lepairs  to  keep  them  in  that  condition,  and 
deduct  the  cost  from  the  rent,  and  his  omission  so  to  do  will  not 
authorize  a  claim  for  damages,  so  long  as  the  rent  duo  is  suiBcient 
to  defray  the  expenses  of  making  the  repairs. 

Peoant  v.  Harti,  2» 

4.  A  suit  to  eject  a  tenant  and  recover  possession  of  the  leased  prem- 
ises is  a  snmmary  proceeding,  and  a  jui*y  trial  is  not  allowed  in 
such  a  case,  unless  by  express  provisions.  lb. 

5.  In  a  case  where  the  United  States,  military  authorities  took  posses- 
sion of  leased  property  in  the  city  of  New  Orleans,  during  the  late 
war,  it  was  held  that  the  lessee  was,  from  that  date,  absolved  from 
all  obligations  to  the  lessor,  on  account  of  the  lease  -,  that,  in  a 
suit  to  enforce  payment  of  the  rent  for  the  unexpired  lease,  by  the 
lessor,  if  the  lessee  showed  a  termination  of  the  leaaa  by  the  mili- 
tary authorities,  he  was  discharged ;  that,  in  a  case  of  this  kind, 
the  lessor  could  not  invoke  the  maxim,  contra  non  valentem,  etc., 
to  defeat  the  plea  of  prescription,  even  if  this  maxim  could  be 
applied  in  any  case.  Zacliarie  v.  SprouUf  325. 

6.  In  a  case  where  the  law  has  fixed  the  duration  of  a  lease,  in  the 
absence  of  an  express  agreement,  evidence  of  usage  or  custom  is 
not  admissible.  Jackson  <&  Anderson  v.  BeHnyj  377. 

7.  In  a  suit  on  a  contract  of  lease  evidence  of  a  custom  is  irrelevant, 
and  should  not  be  admitted.  To  enable  a  party  to  recover  on  a 
verbal  lease,  the  evidence  must  make  his  demand  certain ;  to  make 
it  probable  is  not  sufficient.  lb. 
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legal  tender- 

1.  The  Sapreme  Court  of  tbe  United  States  is  the  proper  tfibnnal  to 
decifle  finally  upon  the  validity  and  efiEect  of  the  aeto  of  CongresB^ 
and  the  State  courts  shonld  follow  its  decisions.  Thetefore,  it 
having  befen  decided  by  that  tribunal  thatt  the  legal  tender  act  of 
February,  1862,  does  not  apply  to  contrite  'made  before  its 
passage,  the  courts  of  Louisiana  will  render  judgment  thereon  in 
gold.  Fiekling  v.  MarsJioU,  504. 

LEGISLATURE. 

1.  In  all  matters  of  a  purely  legislative  character,  the  Legislature  is 
supreme  in  all  respects,  except  when  restricted  by  the  Constitu- 
tion of  the  State,  or  the  United  States.  As  a  legislative  body^ 
they  form  and  constitute  an  independent,  co-ordinate  branch  oi 
the  Government,  and  are  in  nowise  under  the  control  or  super- 
vision of  the  judiciary  dq;>artment. 

8UUe,  ex  reL  Belden,  Attorney  General,  v.  Fagan,  546. 

2  Objections  that  the  charter  parties,  in  a  charter  granted  by  the 
State,  have  nbt  completed  the  works  within  the  time  specified  in 
the  law,  can  only  be  urged  by  the  State,  in  a  suit  by  the  State  to 
have  the  charter  forfeited.  They  can  not  be  urged  by  third 
parties  in  a  suit  brought  by  the  State  to  restrain  them  from  inter- 
fering with  her  agents  in  the  enforcement  of  the  law.  lb. 

Z.  The  designating  of  the  place  or  places  where  the  slaughtering  of 
animals  shall  be  done^  and  prohibiting  their  slaughter  at  other 
places,  falls  within  the  police  powers  of  the  State.  Whatever 
the  State  can  lawfully  do  itself,  it  can  do  through  the  agency  of  a 
corporation.  Therefore,  the  State,  through  the  action  of  her 
Legislature,  can  make  whatever  police  regulations  may  be  neces- 
sary to  preserve  the  public  health,  and  can  create,  by  the  same 
authority,  a  corporation  through  which  the  police  regulation  pre- 
scribed by  her  may  be  enforced.  lb, 

4.  The  act  of  the  Legislature  of  1869,  No.  118,  entitled  <<An  Act  to 
create  the  Crescent  City  Live  Stock  and  Slaughterhouse  Com- 
pany," while  it  gives  to  said  company  the  exdusive  right  to  keep 
a  slaughterhouse,  and  also  the  exclusive  control  and  supervision 
over  the  infection  of  all  animals  slaughtered  for  market  in  the 
city  of  New  Orleans,  yet  it  does  not  prohibit  or  exclude  any  per* 
son  from  the  business  of  purchasing  or  butchering  live  stock,  and 
selling  the  meat  in  the  markets  of  the  city.  It  only  requires 
persons  engaged  in^  the  business  of  slaughtering,  etc.,  to  comply 
with  the  police  regulations  prescribed  by  the  law.  Therefore, 
this  act  is  not  a  violation  of  Article  I.,  Section  2  of  the  bill  oif 
rights  in  the  State  Constitution,  which  provides  that  all  persons 
shall  eigoy  the  same  civil,  political  and  public  rights  and 
privileges.  Nor  is  it  in  violation  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States.  lb. 
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5.  The  designation^  in  the  act  of  1809,  No.  118,  of  the  plaoes  oi 
wharves  at  which  all  lire  stock  shall  be  landed  from  steamboats, 
is  not  a  regalation  of  commerce  between  tlie  States,  and  is  not, 
therefore,  a  yiol&tJLon  of  }^e  laws  or  Constitntion  of  the  United 
States.  This  provision  of  the  law  comes  strictlj  within  the  police 
powers  of  the  State,  and  is  therefore  legaL  i5. 

See  GovERNOR—^van^  v.  Fopulua,  121. 

LICENSE. 

1.  Section  three  of  the  revenue  act  of  1869,  authorizing  the  levying 
and  collecting  a  fixed  amount  as  a  license,  makes  no  provision  for 
a  pro  rata  license,  and  a  person  commencing  business  in  the  latter 
part  of  the  year  must  pay  the  full  amount  of  the  license  author- 
ized to  be  assessed.  Arbour  v.  Beauregard^  238. 

2.  The  requiring  of  every  party  owing  a  license  to  the  State  to  pay 
the  full  amount,  without  reference  to  the  time  that  he  commences 
business,  is  not  a  violation  of  the  principle  of  uniformity  estab- 
lished by  the  constitution.  i6. 

3.  A  finn  engaged  in  the  manufactory  of  agricultural  implements  in 
this  State  is  liable  to  pay  a  license  tax,  the  same  as  any  other 
manufacturing  firm,  under  the  revenue  laws  of  1869,  section  2. 

lb 
LIQUIDATION, 

1.  A  judgment  ordering  the  liquidator  of  the  Clinton  and  Port  Hudson 
Railroad  Company,  an  insolvent  corporation,  to  collect,  forthwifli, 
sufficient  funds  to  pay  the  creditors  and  bondholders  of  the  corpo- 
ration, is  not  a  moneyed  judgment,  and  is  not  prescribed  by  the 
lapse  of  ten  years  without  reinseription  or  revival. 

JAquidator  of  CUnion  BaUroad  Company  v.  Xee,  287. 

2.  A  compromise  entered  into  between  the  liquidator  of  the  Clinton 
and  Port  Hudson  Railroad  Company  and  the  State,  a  creditor  and 
bondholder,  under  the  authority  of  an  act  of  Uie  Legislature, 
whereby  the  State  agreed  to  take  ten  cents  on  the  dollar,  is  not 
binding  on  the  other  creditors  and  bondholders  of  the  corporation, 
and  the  liquidator  can  not  set  up  in  bar  to  the  right  of  other  credi- 
tors to  recover,  that  he  has  entered  into  a  compromise  with  the 
State  at  ten  cents  on  the  d<^lar.  lb, 

3.  The  laet  that  the  State  has  seen  proper  to  compromise  her  claim 
against  the  company,  with  the  stockholders,  at  ten  cents  on  the 
dollar,  furnishes  no  reason  why  the  ether  creditors  should  be 
barred  from  collecting  the  whole  amount  of  their  claims.       lb. 

See  Bills  and  Notes— TTynn  v.  KeUy,  594. 

LITIGIOUS  RIGHT. 
1.  To  enable  a  defendant  to  avail  himself  of  the  benefit  of  a  transfer 
of  a  litigious  right  by  paying  to  the  transferree  only  the  amount 
which  he  paid  for  the  claim,  with  interest,  he  must  accept  the 
validity  of  the  claim.  He  can  not  contest  the  claim,  and,  alter 
being  defeated,  urge  against  the  transferree  the  litigious  character 
of  his  title.    Bdfhadore  v.  Crescent  Mutual  Insurance  Cow^mnyy  338. 
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1.  The  writ  of  mandamds  will  not  lie  to  compel  the  chief  ezecutire 
officer  of  the  State  to  perform  any  aot  coming  within  the  range  of 
his  duties  as  Governor. 

State,  ex  reh  Oliver  et  ah,  v.  R,  O.  Warmoth,  Governor^  et  dl. — 
*'  The  State  intervening ,  1. 

2.  The  city  of  New  Orleans  has  a  direct  pecuniary  interest  in  the 
funds  in  the  cnstod}'  and  under  the  control  of  her  treasurer  ^  and 
a  mandamus  may  issue  from  the  Supreme  Court  to  compel  the 
district  judge  to  grant  a  suspensive  appeal  from  a  judgment 
against  the  treasurer  in  all  cases  where  the  amount  involved  is 
sufficient  to  give  the  appellate  court  jurisdiction. 

State,  ex  reh  Mount,  Treasurer,  v.  Judge  of  Sixth  IHstrict  Court, 
parish  of  Orleans,  119. 

3.  A  mandamus  will  issue  from  the  Supreme  Court  to  compel  the 
district  judge  to  grant  a  suspensive  appeal  from  a  judgment 
against  the  treasurer  of  the  city  of  New  Orleans  where  the  record 
shows  that  the  city  is  the  real  party  in  interest.  A  writ  of  prohi- 
bition will  also  issue  staiying  all  proceedings  in  the  lower  court 
pending  the  decision  on  the  application  of  the  city  for  a  suspensive 
appeal.  State,  ex  reh  City  of  New  Orleans,  v.  Judge  Sixth  Dis- 
trict Court,  parish  of  Orleans,  120. 

4.  One  creditor  can  not  gain  a  preference  over  another  by  applying 
for  a  writ  of  mandamus  to  compel  an  officer  to  pay  a  sum  of 
money  ont  of  funds  to  be  thereafter  received  by  him.   ' 

State,  ex  reh  Howard,  v.  S.  K.  Burhank,  298. 

5.  If  the  record  shows,  as  in  this  case,  that  the  tnasurer  of  the  Metro- 
politan Police  was  willing  to  do  what  was  demanded  of  him,  the 
Writ  of  mandamus  was  unnecessary  and  should  not  have  been 
granted.  The  province  of  courts  cf  justice  is  to  decide  on  real 
issues,  and  not  to  be  used  as  instruments  to  work  injustice,    lb. 

6.  A  mandamus  can  not  issue  to  a  public  officer  or  a  public  body  to 
compel  the  performance  of  any  act  where  they  have  a  discretionary 
power.  Nor  will  the  writ  issue  to  compel  the  treasurer  of  a  cor- 
poration to  pay  a  demand  when  there  ift  no  money  in  the  treas- 
ury. State,  ex  reh  Wtlloz,  v.  BurbanJc,  318. 

7.  A  writ  of  mandamus  can  not  issue  against  the  same  body  to  compel 
the  performance  of  two  separate  and  distinct  acts,  the  one  not 
depending  upon  or  growing  out  of  the  other.  In  such  a  case 
separate  and  independent  writs  must  issue.  lb. 

•S.  The  Board  of  Metropolitan  Police  can  not  be  compelled,  by  man- 
damus, issued  at  the  request  of  a  creditor,  to  receive  an  amount  of 
funds  alleged  to  be  in  the  hands  of  the  State  Treasurer  to  their 
credit,  because  they,  (the  board),  have  the  discretionary  power  to 
receive  or  refuse  to  receive  the  funds.  lb. 
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9.  A  wi^it  of  mimdAmiis  aboqld  never  be  issaed  on  the  mere  eenioit 
pf  tbe  p^rtie9*  Consent  in  such  caaes  creates  the  presnmptioii  of 
fraud,  and,  when  unsupported  by  evidenoe,  oan  not  ioitm  the  basis 
<^  f^  valid  judgment. 

tHaUj  ex  rel.  Huglies,  v.  Bwrhank^  Treasurer,  379. 
JO.  The  writ  of  mandamus  will  not  lie  to  con^iel  the  police  jary  of  a 
parish  to  make  a  contract  or  pass  an  ordinance  authorizing  the 
construction  or  shelling  of  a  public  road  which,  by  the  terms  of 
the  act  authorising  it,  tliey  have  a  discretion  to  do  or  not  to  do. 
State,  ex  rel.  Bonnabel,  v.  Police  Jur^  of  Jefferson,  left  hamk^  611. 
See  Appeal — State,  ex  ret,  LobdeU^  v.  Judge,  90. 

State,  ex  rel,  Commagere,  v.  Judge,  lid. 

MARRIAGE  CONTRACT. 

1.  The  n^aniage  contract  between  A  and  B  shows  that  B,  .the 
intended  wife,  bropght  in  marriage  £ve  thousand  dc^lara,  which 
A,  the  husband,  received  before  the  marriage.  After  the  mar- 
rii^e  A  invested  the  amount  in  real  estate  in  the  name,  and  for 
the  benefit,  of, the  wife.  The  wife  afterwards  sold  ^e  property 
to  D,  a  third  party.  After  this  she  brought  suic  against  the  par- 
chaaor  to  apnpl  the  sale  ^nd  recover  back  the  prop^ty,  on  the 
ground  that  the  sale  was  made  to  settle  an  old  debt*  which,  it  was 
alleged,  iier  husband  owed  the  purchaser  before  the  marxiage. 
Interxogato;ries  were  propounded  by  her  in  this  suit  to  the  par- 
chaser,  in  answer  to  which  he  stated  tbat  th^  hfubaod  had 
Admitted  to  him  that  at  the  time  he  received  the  money  before  the 
marriage,  from  the  nnde  of  his  intended  wife,  he  was  acting  as 
the  clerk  of  the  purchaser,  and  that  he  did  not  pay  the  same  by 
investment  in  the  property  which  he  had  purchased  from  ber. 
It  was  held  b^  t^ie  court,  that  these  answers  of  the  purchaser  to 
the  interrogatories,  if  admissible  in  evidence  against  the  ^o, 
only  MUse  a  presumption  or  suspicion  of  bad  faith  on  the  part  of 
the  intended  husband.  It  was  further  held  that  this  state  of  fects 
brought  the  wife  within  the  rule,  that  she  must  show,  dehore,  the 
act  of  purchase  that  the  property  claimed  by  her  and  acquired 
during  the  existence  of  the  community  was  purchased  with  her 
separate  funds.  Bloek  v.  MdvUle,  147. 

2.  The  recital  in  the  contract  of  marriage  that  the  wife  brings  into 
the  marriiEige  five  thousand  dollars,  which  sum  is  paid  ovei  to  the 
intended  husband  in  the  presence  of  the  notary  and  witnesses,  is 
prima  facie  proof  of  the  paraphernal  character  of  the  fund,  and 
the  burden  falls  on  the  purchaser  of  property  from  her,  claimed 
to  be  bought  with  such  funds  that  the  property  was  actaally 
bought  with  the  funds  furnished  by  the  husband,  and  that  said 
funds  were  furnished  by  the  husband  to  the  injury  of  the  par* 
chaser.  /*• 
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3.  Wht$re  two  parties,  the  one  residing  in  Lonisiinia  and  the  other 
in  Mississippi,  enter  into  an  antenuptial  contract  of  marriage 
in  tlie  State  of  Mississippi,  and  immediately  after  marriage  remove 
to  and  establish  their  domicile  in  Louisiana,  the  capacity  of  the 
parties,  as  well  as  the  forms  of  the  contract,  most  be  tested  by 
the  laws  of  Mississippi,  where  it  was  made,  while  its  effect  must 
be  governed  by  the  laws  of  Louisiana,  where  it  is  to  be  enforced. 

8ucee89ion  of  Wilder,  219. 

4.  A  marriage  contract  made  in  Mississippi,  by  a  minor  on  the  one 
part,  is  not  absolutely  void,  but  is  voidable  only,  unless  the  con- 
tract shows  on  its  face  that  it  is  not  to  the  advantage  of  the  minor. 

J*. 

5.  Where  the  marriage  contract  confers  upon  the  minor  privileges 
and  rigbts  over  her  separate  property,  that  she  conld  not  exercise 
THuder  the  law  of  the  place  where  it  is  made,  without  the  contract, 
it  can  not  be  said  not  to  be  to  her  advantage.  lb. 

C.  In  determining  the  question  whether  -ttie  coittraot  was  for  the 
advantage  of  the  minor,  and  whether  it  is  void  or  voidable,  the 
l€x  loei  contractus  must  alone  be  consulted.  2  6. 

9.  A  minor  who  has  made  a  marriage  contract,  whereby  the  com- 
munity of  acquets  and  gains  are  stipulated  not  to  exist  daring 
coverture,  may  bring  suit  to  avoid  such  contract,  on  the  ground 
of  her  minority  at  the  time  it  was  made,  at  any  time  within  five 
years  after  her  majority.  If  suit  is  not  brought  within  five  years 
after  majority,  the  action  is  prescribed.    C.  0.  3507.  Ih. 

8.  It  seems  that,  in  a  suit  for  a  partition  by  one  heir  against  the 
widow  and  the  other  heirs,  where  liie  plaindlT  relied  on  a  mar- 
riage contract  executed  in  another  State  as  a  bar  to  tb»  widow's 
right  to  one-half  of  the  community,  and  the  widow  contests  the 
validity  of  ihe  marriage  contract,  the  plaintiff  may  sncoesfifully 
plead  the  prescription  of  five  years  in  bar  of  the  widow's  right. 

MORTGAQES. 

1.  A  morl^age  debtor  is  competent  to  renounce  the  benefit  of  appraise- 
ment. This  renunciation  can  be  made  as  well  in  a  twelve  months* 
bond  as  in  an  act  of  mortgage.  Stoehett  v.  Johnson,  89. 

2.  An  engine  and  machinery  in  and  attached  to  a  sugar  house  forms 
a  part  of  the  realty,  and  is  subject  to  mortgage,  but  when 
detached,  or  removed  from  the  sugar  house,  it  becomes  movable 
property,  and  is  not  subject  to  mortgage. 

CitisentP  Bank  v.  Knaj^,  117. 
S.  In  a  suit  to  recover  damages  for  the  removal  of  an  engine  and  ma- 
chinery, by  the  mortgagor  from  a  sugar  house,  the  mortgagee  must, 
in  addition  to  showing  bad  faitli,  allege  and  show  tiie  actual  injury 
done.  Ih. 
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4.  Where  a  third  party  has  purchased  real  estate,  which  is  subjeet  to 
a  special  mortgage  witiiont  the  stipulation  therein,  of  the  pact  de 
nan  aUenando^  the  holder  of  the  mortgage  can  only  enforce  it 
against  the  third  purchaser  by  the  hypothecary  action  j  the  case 
would  be  different  in  a  simulation. 

WaddUl  V.  Fayne  dt  Harti»on,  134. 

5,  Where  three  lots  of  ground  lying  contiguous  to  each  other  in  the 
city  of  New  Orleans,  designated  as  lots  Nos.  1,  2  and  3^  have  been 
specially  mortgaged  to  secure  a  debt,  and  it  is  shown  tiiat  lots 
Nos.  1  and  2,  of  the  series,  are  incumbered  by  prior  mortgages, 
and  are  entirely  covered  by  a  building  used  as  a  hotel,  and  that 
lot  No  3  forms  the  yard  for  the  hotel,  lot  No.  3  can  not  be  sold 
separately  from  that  of  Nos.  1  and  2  for  the  benefit  of  the  mortgage 
for  which  all  three  stand  pledged.  SUnsan  v/XeJievre,  191. 

S.  A  moilgage  loses  its  rank  if  it  is  not  reinscribed  within  ten  years. 

Johnson  v.  Sueceasion  of  Lowryf  205. 

7.  The  faet  that  the  records  of  the  mortgage  office  are  shown  to  have 
been  removed  from  the  place  where  they  were  usually  kept,  and 
the  office  closed  for  two  or  three  years,  will  not  relieve  a  party 
from  the  effect  of  £»ilure  to  reinscribe  within  the  time  required  by 
law.  In  a  case  of  this  kind,  recourse  on  the  part  of  the  party  suf- 
fering, would  lie  against  the  officer  for  removing  the  records,  and 
.  thereby  putting  it  out  of  his  power  to  have  the  reinsciiption  made. 

lb. 

$.  Where  judgment  has  been  obtained  against  the  defendant,  with 
recognition  of  the  mortgage  on  the  property  specially  hypothe- 
cated, a  devolutive  appeal  will  not  suspend  execution  thereon,  nor 
will  the  fact  that  a  devolutive  appeal  is  pending  prevent  the  plain- 
tiff, as  a  judgment  creditor,  from  bringing  a  direct  action  to  annul 
and  set  aside  a  simulated  transfer  of  other  real  estate,  alleged  to 
have  been  made  by  the  defendant  to  his  children. 

Dunean  v.  Brandon^  248. 

9,  The  mortgage  allowed  by  law,  prior  to  the  adoption  of  the  consti- 
tution of  1868,  on  the  property  of  tutors  to  secure  the  minor  against 
an  improper  disposition  of  his  estate  during  minority,  can  only  be 
preserved  by  the  registry  of  the  bond  of  the  tutor  in  the  mortgage 
office,  or  by  the  registry  of  an  abstract  of  the  inventory,  certified 
to  by  the  clerk  of  the  court  of  the  parish  where  the  succession  is 
opened.  This  record  must  have  been  made  prior  to  the  first  of 
January,  1870.  Article  123,  constitution  of  1868;  act  of  eighth  of 
March,  1869,  sections  10  and  11.  Taylor  v.  Baler,  278. 

10.  The  institution  of  suit  on  the  tacit  mortgage  prior  to  the  first  of 
January,  1870,  does  not  dispense  with  the  inscription  required  by 
the  act  of  1869.     The  legal  mortgage  can  only  be  preserved  on 
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the  property  of  the  tator  by  registry  in  the  mortgage  office  in  the 
manner  and  in  accordance  with  the  forms  prescribed  by  the  act  of 
March  8, 1869,  sections  10  and  11.  lb. 

11.  A  mortgage  may  be  given  to  secure  a  debt  that  has  no  legal  exist- 
ence at  its  date,  as  well  as  to  secure  a  loan  that  is  to  be  obtained 
in  the  future  on  the  faith  of  its  security.  In  this  case  the  loan 
was  not  made  until  more  than  two  years  had  elapsed  from  the  date 
of  the  mortgage.  Held — That  the  loan  having  been  made  on  the 
faith  of  the  security  of  the  mortgage,  it  was  binding  on  the  property 
mortgaged  to  the  extent  of  the  amount  loaned  from  the  date  of  the 
loan.  jyMeza  v.  Geneves,  S85. 

12.  Subsequent  mortgagees  have  the  right  to  dispute  the  validify  and 
amount  of  any  prior  mortgage.  lb. 

13.  If  the  validity  of  a  mortgage  has  been  attacked  by  a  subsequent 
mortgagee,  the  party  against  whom  the  attack  is  made,  must  be 
permitted  to  show,  by  evidence,  its  real  character  and  considera- 
tion, lb. 

14.  An  injunction  by  a  subsequent  mortgagee,  restraining  the  pur- 
chaser from  settling  with  the  prior  mortgagee,  is  not  a  case  where 
a  judgment  has  been  enjoined,  and  no  damages  will  be  allowed. 

lb. 

15.  The  oiucellation  of  the  mortgage,  as  follows,  '*this  mortgage  has 
been  canceled  on  the  original  by  the  receipt  of  Charles  McYea, 
liquidator,  as  far  as  the  State  is  concerned,"  is  not  a  cancellation 
of  the  mortgage  as  to  other  creditors.  In  making,  such  inscription 
on  the  face  of  the  mortgage,  the  liquidator  acted  only  on  behalf  of 
the  State,  under  a  special  statute,  and  his  act  did  not  effect  the 
other  mortgage  creditors  of  the  insolvent  corporation,  whom  he 
did  not  represent. 

Liquidator  of  Clinton  Bailroad  Company  v.  Lee,  287. 

16.  The  renunciation  by  the  wife,  in  a  mortgage  given  by  her  husband, 
does  not  transfer  to  the  mortgagee  Iter  rights  of  mortgage,  but 
only  transfers  to  him  the  rank  to  which  her  mortgage  on  the  prop- 
erty of  her  husband  was  entitled  at  the  time. 

Oegan  v.  Bowman,  396. 

17.  The  renunciation  in  an  act  of  mortgage  by  the  wife  ceases  to  be 
evidence  against  her,  if  the  mortgage  is  not  relnscribed  within  ten 
years.  Therefore,  where  a  mortgage  was  given  by  the  husband, 
with  a  renunciation  of  the  wife,  and  afterwards  a  second  mort- 
gage was  given  without  the  renunciation  of  the  wife,  and  the  first 
mortgagee  failed  to  have  his  mortgage  reinscribed  within  ten  years, 
the  mortgage  of  the  wife,  being  relieved  from  the  effect  of  her 
renunciation,  by  the  failure  to  reinscribe,  will  take  rank  over  the 
second  mortgage,  and  the  first  mortgage  having  lost  its  rank  by 
failure  to  reinscribe,  the  second  will  take  rank  over  it.  lb. 
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18.  The  reinscription  of  a  mortgage  after  the  lapse  of  t«i  years,  only 
entitlfiB  it  to  rank  as  a  mortgage  from  the  date  of  sach  reinscrip- 
tion. And  where  the  wife  has  renounced,  her  consent  mast  be 
given  to  the  reinscription,  otherwise  it  will  be  inoperative  as 
against  her.  lb. 

IP-  Where  a  stockholder  of  the  CitiscDs'  Bank  gave  a  mortgage  on  his 
property  to  secure  the  subscription  of  stock,  and  to  secure  a  stock 
loan,  under  the  ehartor  of  the  bank,  which  provided  that  each 
stockholder  should  be  entitled  to  a  loan  of  one-half  oi  the  amount 
of  his  stock,  and  the  mortgage  stipulated  that  the  property  mort- 
gaged should  stand  hypothecated  for  any  stock  loan  so  made,  it 
was  held  that  the  mortgage  included  in  its  securities  such  stock 
loani  that  the  statement  in  tiie  charter  of  the  bank,  that  one-half 
of  the  amount  of  the  stock  was  the  maximum  which  the  bank  was 
authorized  to  kMm  to  a  stockholder  on  pledge  of  his  stock,  and  the 
lecitaL  in  the  act  of  mortgage  of  the  number  of  shares  of  stock 
owned  by  the  mortgagor,  was  sufficiently  definite,  and  operated  a 
notice  to  all  parties  of  the  extent  of  the  incumbrance  on  the  prop- 
erty mortgaged.  Ifutt  v.  Oitigena*  Bank  of  Louisiana,  344. 

20.  iParties  acting  in  a  representative  capacity  or  holding  bank  stock, 
and  having  assumed  the  obligation  of  the  mortgagor  to  pay  the 
stock  and  reimburse  the  bank  for  a  stock  loan,  occupy  the  same 
position  towards  the  bank  that  the  original  mortgagor  did,  and  if 
there  be  any  doubt,  their  acts  will  be  interpreted  against  them. 

lb. 

21.  liie  assumption  of  a  mortgage  by  a  thitd  purchaser,  or  mortgagee, 
is  not  a  novation  of  the  mortgage.  Novation  only  takes  place 
when  the  intention  of  the  parties  to  novate  is  distinctly 
announced.  The  finct  that  the  bank  stock  was  transferred  subse- 
quent to  the  real  estate  subject  to  the  mortgage  given  to  secure 

.  the  payment  of  the  stock,  did  not  affect  the  mortgage  rights  of  the 
bank.  lb. 

22.  The  mortgage  granted  by  article  3282  of  the  Civil  Code  in  favor  of 
the  tutor  on  the  property  of  his  ward  for  advances  made,  has 
effect  against  third  parties  only  from  the  date  of  inscription. 
Tacit  mortgages  exist  only  in  favor  of  those  persons  Included  in 
the  exceptions  established  by  law,  and  no  exception  is  made  in 
favor  of  tutors.  The  mortgages  granted  in  their  favor  must,  to 
have  effect,  be  recorded.  Boisdore  v.  Malcolm^  390. 

23.  The  rank  of  mortgages,  which  are  required  to  be  recorded  to  give 
them  validity,  must  be  deteimined  by  the  date  of  inscription. 

lb. 

24.  Tlie  hypothecary  right  granted  by  C.  C.  1626,  in  favor  of  a  particu- 
lar legatee  upon  the  immovables  of  a  succession,  is  a  legal  mort- 
gage ;  and  it  must  be  recorded,  in  order  to  maintain  its  priority, 
as  against  a  conventional  mortgage,  imposed  by  the  universal 
legatee,  and  duly  tecorded.    C.  C.  3297.  0§U  v.  JGm^,  ^l 
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lis.  A  mogl^sf^  lo8Q9  ito  mak  if  it  is  noi  reii|«sr^M»&  witbia  tmi  years* 
and  a  r^ci|»l  in  a  second  mortgage,  before  the  ten  yeans  bave 
expired*  that  a  former  mortgage  has  been  inseribed  agatnsl  the 
same  property,  will  not  operate  a  reinscription  of  the  ftxst  mort- 
gage, so.as  to  preserve  tbe  rank  of  tbe  first  mortgage  over  that  of 
the  second.    21  An.  204.  BoehereoM  v.  i>jifMisafliir,  402. 

26.  Tbe  iaet  that  the  aeaond  mortgagee  bad  notice  of  the  existence 
and  iBscription  of  Ite  first  mortage,  will  not  dtspense  the  first 
mortgagee  from  tbe  effeet  of  failmre  tQ  reinsoiibe  witibia  ten 
jeara.    21  An.  487.  i^. 

97.  The  act  of  renonoiation  by  tJie^  wife  of  her  rights  oa  property 
ostensibly  belonging  to  the  commnnity,  does  not  ]«eelQda  her 
from  redaimiag  it^  fre^  from  any  mortgages  or  inomabrances 
placed  upon  it  by  tbe  husband,  if:  sbe'Shpws  that  it  ia  aotoaUy  her 
paraphernal  propertgic  Xm^  v.  JMhtUBy  404. 

284  The  renoneiation  of  the  wile^  in  an  act  of  mtfctga^^  given  by  the 
hnaband,  on  the  separate  property  of 'the  wife,  is  a  nullity.  C.  C. 
2412.  lb. 

29*  Theaimple.deBial  by  the  wHe  that  she  derived  benefit  from  am  act 
of  mortgage  gi^vn  by  bsr  husband  and  signed  by  her,  on  her 
separate  property,  is  sufficient  to  put  the  creditor  upon  proof  that 
the  debt  oantraoted  by  the  aot  inured  to  her  adyantaga,  or  to  ttie 
advantagte  ctf  her  esparate  estate.  lb. 

dO.  A  mortgage  given  by  the  husband  on  the  paraphernal  property  of 
the  wife,  with-  her  .renunciaMon,  the  paper  title  to  which  he  has 
acquired  by  a  series  of  probate  proceedings,  resulting  in  a  sale  of 
the  prq^rty,  at  which  he  became  the  pnrebaser,  can  no4  be 
eoiorced  «fler  the  sale  made  by  tbe  order  of  the  probate  court  has 
been  declared  null.  In  sucb  a  case  the  possession  of  the  property 
is  restored  to  the  wife,  unincumbered  by  the  mort^ges  wMoh  the 
husband  had  placed  upon  it,  even  though  the  wife  had  made  a 
renunciation  of  her  rights  in  the  aet  of  mortgage  itself.  lb. 

31.  In  a  suit  to  settle  the  ruik  of  mortgages,  if  the  claim  of  tlie  third 
opponent  did  not  originate  until  after  the  other  judgments  were 
rendered  and  recorded,  he  can  neither  contest  the  reality  of  the 
judgments,  nor  the  validity  of  their  consideration*  In  a  contest 
of  this  character,  evidence  is  not  admissible  on  the  part  of  the 
third  opponent  to  show  that  the  consideration  of  the  judgment, 
which  was  recorded  before  tiie  existence  of  his  own  daim,  was  for 
the  sale  of  slaves.  May  v.  Scott,  415. 

32.  A  mortgage  debtor  can  not  be  allowed,  in  de&nse,  to  a  proceeding 
to  enforce  the  mortgage  rights,  to  urge  the  plea  of  domicile  in  bar 
of  the  proceedings  in  rem*  Allen  v.  Tarlton^  4S^. 

33.  K  the  debt  exists,  and  the  mo}i;gage  and  priviliege  have  not  been 
legally  extinguished,  the  third  possessor  can  be  compeUed^  by  the 
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hypothecary  action,  to.  pay  the  whole  debt,  or  surrender  the 
property.  MUson  ▼.  lUfy  470. 

34.  I£  the  prayer  of  the  petition,  in  an  hypothecary  salt,  contains  all 
the  material  requests  required  by  this  form  of  action,  it  irill  not 
be  dismissed  beeausfr  it  oontoina  some  requests  which  the  law  will 
not  grant.  lb. 

35.  In  this  case,  it  appears  that  the  act  of  mortgage,  given  on  lands 
situated  in  the  parish  of  Franklin,  was  regularly  recorded  in.  the 
proper  office,  in  that  parish ;  that,  in  1868,  after  the  mortgage  was 
given,  the  parish  of  Richland  was  created  by  law,  and  the  lands 
covered  by  this  mortgage  were  included  in  the  boundaries  of  the 
parish  of  Richland.  The  mortgage  was  not  recorded  in  the  office 
of  the  recorder  of  mortgages  in  the  parish  of  Richland.  Held — 
That  the  law  does  not  require  the  recording  of  the  mortgage  in 
the  new  parish  thus  created,  after  the  inscription  in  the  parish 
where  the  land  was  situated  at  the  time;  that  the  mortgage  rights 
attached  to  the  land  from  the  date  of  registry  in  the  parish  where 
it  was  situated,  and  the  subsequent  changing  of  the  boundaries, 
and  the  creation  of  a  new  parish,  did  not  operate  a  relinquishment 
of  the  mortgage,  even  though  it  had  not  beea  recorded  in  the  new 
parish.  lb. 

36.  The  tacit  mortgage  allowed  by  law  in  favor  of  minors  on  the  prop- 
erty of  their  tutors,  to  secure  the  faithful  administration  of  their 
estates,  does  not  attach  to  property  that  has  come  into  the  posses- 
sion of  the  tutor  under  a  deed  from  a  party,  who  did  not  himself 
own  the  property.  Bind  v.  Succession  of  Fluker,  482. 

39".  A  bond  was  executed  for  borrowed  money  from  a  trustee,  secured 
by  a  mortgage  on  slaves,  and  the  mortgagor  sold  the  slaves  to  a 
third  person,  who,  as  a  part  of  the  price,  executed  his  bond  to  the 
trustee,  and  the  trustee  thereupon  released  the  original  obligor. 
Held — That  the  consideration  of  the  latter  obligation,  as  between 
the  trustee  and  the  purchaser,  was  not  a  sale  of  slaves,  and  was 
therefore  valid.  Fickling  v.  MarsJialU  ^302. 

OBLIGATIONS. 

1.  An  obligation  or  bonci,  acknowledging  an  indebtedness,  and 
agreeing  to  pay  the  interest  annually,  on  a  day  fixed,  together 
with  so  much  of  the  pnncipal  debt  as  will  make  uy  a  fixed 
amount,  which  payments  are  to  be  made  each  succeeding  year, 
except  in  case  of  failure  to  make  crops  of  cotton^  when  the  interest 
only  is  to  be  paid,  does  not  fall  under  the  denomination  of  prom- 
issory notes,  and  is  not,  therefore,  prescribed  in  five  years. 

TJiompson  v.  Simmons,  450. 

2,  The  reinscribing  a  mortgage  from  the  registry  book,  within  ten 
years,  is  sufficient  to  give  notice.  The  fact  that  it  is  a  copy  of  a 
copy  of  a  copy  does  not  invalidate  the  registry.  Jb. 
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3.  The  doct,rm&  announced  in  the  case  of  Sanderson  v.  Sandige^  21  An., 
page  757,  is  reaffirmed  and  followed  in  this  case,  fixing  the  amount 
due  on  an  obligation  for  the  purchase  of  land  and  slaves^  where 
payments  had  been  made  and  credits  given  before  emancipation 
of  the  slaves.  The  rule  adopted  by  the  court  in  that  case  was,, 
that  the  amount  of  the  payments  made  were  t#  be  deducted  from 
the  whole  debt,  and  the  balance  due  to  be  divided  ratably,  and 
that  which  was  for  slaves  to  be  deducted  and  judgment  given  for 
the  balance,  with  a  recognition  of  mortgage  on  the  lands.       16. 

OFFICE  AND  OFFICERS. 

1.  The  office  of  city  notary  of  the  city  of  New  Orleans,  not  being^ 
created  or  recognized  by  the  charter,  is  not  a  municipal  office,  and 
the  provisions  of  the  act  of  18()8,  No.  156,  usually  termed  the  Intru- 
sion Act,  can  not  be  invoked  in  a  contest  between  two  notaries  for 
the  position.  State,  ex  rd.  Hero,  v.  Casiell,  15. 

2.  In  a  contest  for  office  under  the  Intrusion  Act,  a  parish  judge  may, 
jpro  hae  vice,  when  acting  in  the  place  of  the  district  judge  recused, 
exercise  all- the  powers  conferred  on  district  judges  by  the  Intrusion 
Act.      State  v.  Lewis,  Judge  of  the  Eleventh  Judicial  DistHct,  33. 

3.  The  capacity  of  a  public  officer  to  perform  the  duties  of  his  office 
can  not  be  inquired  into  collaterally.  J6. 

4.  If  the  evidence  shows  that  a  district  judge  has,  prior  to  the  late 
war,  taken  an  oath  as  a  member  of  a  State  Legislature  or  other 
public  office  of  any  State,  to  support  the  Constitution  of  the  United 
States,  and  that  after  the  breaking  out  of  hostilities  he  has  violated 
his  oath  by  active  participation  in  the  rebellion,  his  right  of  office 
and  his  eligibility  to  hold  the  same  may  be  tested  by  proceedings 
in  the  courts  in  the  name  of  the  State,  under  the  Intrusion  Act, 
and  the  prohibitions  contained  in  the  fourteenth  amendment  ta 
the  Constitution  of  the  United  States  will,  in  this  proceeding,  be 
enforced  against  him.  Ih. 

5.  The  issuing  of  a  second  commission  by  the  Governor  to  a  public 
officer  will  not  cure  his  ineligibility  under  the  first  commission. 

Ih. 

6.  The  insertion  of  the  name  of  a  judge  in  a  citation  whose  title  to 
office  is  in  dispute,  will  not  invalidate  the  petition  or  citation. 

State,  ex  rel,  etc.,  v.  Head,  54. 

7.  In  a  contest  for  office  under  the  act  of  the  General  Assembly  of 
1868,  No.  156,  either  party  has  a  right  to  a  trial  by  jury,  and  if  a 
special  term  is  ordered,  the  judge  may,  when  required  by  either 
party,  order  a  special  jury  to  try  the  cause.  lb, 

8.  In  case  of  a  suspension  from  office  of  the  sheriff,  by  the  district 
judge,  for  alleged  neglect  of  duty,  if  the  next  Legislature,  to  whom 
the  report  of  the  suspension  has  been  made,  ia  accordance  with 
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the  provisions  of  aet  l!io.  123^  approvad  September  14,  1868,  fiols 
to  take  any  aotioa  tiiereon  befbra  a^joomment,  the  sheriff  ia 
entitled  to  resume  his  office  againv  tiie  same  as  if  the  smpeosion 
had  not  taken  plaoe^  8iate  ▼.  Sehwahf  562. 

9.  In  a  soit  to  test  tiie  right  te  effioe  nnder  the  Intrusion  Act,  the 
appeal  from  the  judgment  of  the  oonrt  below  must  be  taken, 
retnmaUe  in  ten  days  after  the  judgment  of  tike  lower  court.  Sec- 
tion 7,  act  approved' Miu^  16,  1870. 

8taU,  ex  rel  Clay,  ▼.  Bktndin,  596. 

10.  Therefore,  an  appeal  taken  more  than  ten  days  after  the  judgment 
of  the  lower  court,  in  asuit  to  test  the  right  to  an  office^  will  be 
dismissed,  unless  it  be  shown  that  the  fimlt  was  not  attributable 
to  the  appellant.  lb. 

11.  The  Governor  is  the  proper  representative  of  the  State,  and  bound 
to  protect  her  interests.  Therefore,  in  a  case  where  the  other 
officers,  such  as  the  Attorney  General  or  other  officers,  are  absent 
from  the  State  or  fidl  to  discharge  their  duties  in  taking  an  iq»peal, 
the  Gov^nor  is  bound  to  intervene  in  behalf  of  the  State  and  take 
the  appeaL  State,  ex  rel^  v.  Dulmdeiy  State  Treaemrer,  602. 

12.  An  appeal  will  lie  from  a  judgment  against  the  State  when  the 
affidavit  shows  that  the  injury  done  by  the  judgment  is  above  five 
hundred  dollars.  lb. 

13.  In  all  cases  where  an  officer  of  ^e  State,  such  as  the  State  Trea- 
surer, has  a  discretionary  power  to  do  or  not  to  do  any  act  coming 
within  the  range  of  his  duties  as  an  officer,  the  writ  of  mandamus 
will  not  lie  from  a  court  of  jpstice  to  compel  him  to  pMfonn  such 
an  act.  lb. 

PARISH  COURT. 

1.  The  parish  court  is  without  jurisdiction  raUone  mmteria  in  a  suit, 
on  a  moneyed  demand,  where  the  amount  iuTolved  is  above  five 
hundred  dollars.    21  An.  478,  481. 

Hdra  of  Ohaney  v.  WiUiams,  AdmMetmim',  81. 

2.  Where  a  suit  has  been  transferred  from  the  district  court  to  the 
parish  court,  and  dismissed  by  the  parish  court  for  want  of  juris- 
diction, and  an  appeal  is  taken  therefrom,  the  judgment  of  the 
paiVish  court  will  be  reversed,  and  the  cause  remanded  to  the 
district  court,  to  be  proceeded  with  according  to  law.  lb, 

3.  IHie  parish  judge,  having  admitted  a  will  to  probate  and  ordered 
its  execution,  is  the  only  competent  authority  to  appoint  a  dative 
testamentary  executor.  Succeaekm  of  Tanner,  01. 

4.  The  parish  court  has  exclusive  original  jurisdiction  to  settle 
disputes  arising  from  the  opposition  to  an  account  and  tableau  of 
distoibtttion  filed  by  the  executor  or  administrator,  regardless  of 
the  amount  involved  in  the  opposition;  but  where  the  validity  or 
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correctpefs  of.  tlie  demapd  is  bcoaglit  in  qHestion,  either  by  the 
executor  or  administrator  on  the  one  side,  or  the  creditor  on  the 
othqr,  then  the  jiuisdiction  of  the  parish  or  district  court  is 
governed  by  the  amount  involved.       Succession  of  JBingay,  101. 

5.  In  the  matter  of  <;he  probating  of  a  mil,  the  parish  ^oort  has  excln- 
aive  original  jurisdiction,  without  reference  to  the  amount  in- 
volved.   Constitution  of  1868|  article  88. 

'  Berhert,  Tutor,  v.  Winn,  109. 

G.  The  parish  court  has  jurisdiction  of  a  suit  for  the  partition  of  a 
Buccossion  among  the  heirs^  where  it  has  not  been  accepted  uncon- 
ditionally, even  though  no  administrator  has  been  appointed. 
Constitution,  article  87.  Fenniason  v.  Fennisson,  131. 

7.  The  parish  court  has  jurisdiction  over  a  contest  about  the  validit}' 
of  a  will,  without  reference  to  the  amount  involved  in  the  testa- 
ment. Succession  of  Fardo^  1^. 

8.  All  successions  shall  be  opened  and  settled  in  the  parish  courts. 

Constitution,  article  87.  Therefore,  the  district  court  is  without 
jurisdiction  ratione  inateria  to  entertain  a  cause  purely  probate  in 
its  character,  such  as  the  present,  having  for  its  obJQCt  the  recog- 
nition of  the  ]ieirs,  and  establishing  their  rights,  judicially,  to  the 
succession.  All  actions  of  this  character  must  be  brought  in.  the 
parish  courts.    21  An.  364.  Hart  v.  Hoas  and  Elder,  517. 

9.  The  parish  court  is  without  jurisdiction  ratione  materim  to  annul 
a  judgment  of  the  district  court,  if  the  amount  of  such  judgment 
is  above  five  hundred  dollars.  Breitning  v.  Weigel,  503. 

PARTNERSHIP. 
1.  A  and  B  entered  into  a  wntten  couti*act  of  partnership  to  carry  on 
the  planting  business  in  the  parish  of  Morehouse.  A,  one  of  the 
partners,  made  a  contract  in  his  own  name  with  Smith  &  Carr, 
commission  merchants  in  the  city  of  New  Orleans,  to  furnish  sup- 
plies, etc.,  for  the  plantation  in  the  parish  of  Morehouse.  Smith 
&  Carr  took  the  individual  note  of  A,  in  the  name  of  Smith,  in 
settlement  of  tlie  account.  A  and  B  settled  their  partnership  at 
the  close  of  the  year,  and  divided  the  cotton  made  on  the  place. 
B  shipped  her  part  of  the  cotton  to  her  own  merchant.  Smith,  as 
iiolder  of  the  note  given  by  A,  brought  suit,  and  sequestered  the 
cotton  of  B,  in  the  hands  of  her  merchant  in  New  Orleans, 
alleging  that  he  liad  a  privilege  on  the  cotton  for  the  supplies 
furnished,  which  were  used  to  make  it.  B  intervened  in  this  suit, 
and  claimed  the  cotton  as  her  individual  property,  and  denied  that 
it  was  subject  to  the  privilege  of  Smith  for  supplies  furnished. 
Held — That  A,  having  contracted  for  the  supplies  in  his  own  name 
and  given  his  individual  note  in  settlement  of  the  account,  no 
privilege  e^sted  on  the  crop  made  in  partnership.    That  the  debt 
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being  against  an  individual,  property  belonging  to  a  partnership 
conld  not  be  made  liable  therefor.  That  the  crop  having  been 
divided  between  the  partners,  that  which  belonged  to  and  had 
been  taken  possession  of  and  shipped  by  one  partner,  was  not 
liable  for  the  debts  of  the  other  partner,  even  though  it  were 
shown  that  the  supplies  furnished  by  the  creditor  for  which  tho 
debt  was  contracted  was  used  in  making  the  crop. 

Smth  V.  Williams,  2G8. 

2.  It  would  seem  that  wlicfe  a  plantation  has  been  worked  in  partner- 
ship, no  privilege  exists  in  favor  of  the  commission  merchant, 
who  has  made  advances  and  furnished  supplies  to  one  of  tho 
partners,  on  the  portion  of  the  crop  which  belongs  to  the  other 
partners.  To  hold  the  interest  of  the  other  partners  in  the  crop 
liable  for  the  supplies,  they  must  have  been  furnished  to  the  part- 
nership, and  not  to  an  individual,  although  he  be  a  partner.    lb. 

3.  In  this  case  it- appears  from  the  evidence,  that  A  and  B  owned  the 
Pelican  Mills  in  partnership;  that  in  operating  said  mills  they 
were  commercial  partners;  that  C,  a  third  party,  loaned  A,  one  of 
the  partners,  an  amount  of  money  for  the  use  and  on  account  of 
the  partnership,  and  to  be  paid  by  the  partnership  funds.    C 

'  brought  suit  against  the  partnership  for  the  amount  of  money 
loaned,  and  A,  one  of  the  partners,  confessed  Judgment.  Execu- 
tion issued  on  the  judgment  thus  confessed,  and  the  mill,  the 
partnership  establishment,  was  seized.  B,  the  other  partner 
enjoined  the  sale.  Held — That  the  judgment  having  been  con- 
fessed by  one  of  the  partners,  for  a  partnership  debt,  before  the 
dissolution  thereof,  the  sale  of  the  partnership  property  could  not 
.  be  restrained  by  injunction  taken  out  by  the  other  partners. 

Grant  y.  ffyatt,  ill. 

4.  An  action  for  a  settlement  of  a  partnership  can  not  be  maintained^ 
if  the  evidence  fails  to  establish  the  existence  of  such  partnersliip. 

Ahadie  v.  Freehcde,  423. 

5.  Where  a  partnership  exists,  the  partners  have  no  cause  of  action 
against  each  other  for  a  specific  sum  resulting  from  a  partnership 
transaction,  until  there  has  been  a  settlement  of  the  partnership, 
nor  can  the  maker  of  a  promissory  note  oppose  a  claim  which  he 
holds  against  the  paitLcvship  of  which  the  holder  of  the  note  is  a 
member.  Conrad  v.  CalUrtf,  428. 

6.  One  partner  in  the  planting  business,  can  not  sue  for,  nor  recover 
in  his  individual  capacity,  cotton  or  other  produce,  made  on  the 
plantation,  until  the  partnership  a£Eairs  have  been  liquidated,  and 
the  proceeds  divided.  Therefore,  the  plaintiff  in  this  suit,  a 
partner,  can  not  recover  the  cotton  delivered  by  the  other  partners 
to  defendant  in  payment  for  supplies  furnished  to  make  the  crop. 

McFarl<indy.€onnell,4&l. 
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7.  The  right  of  a  creditor  of  an  individual  member  of  a  commercial 
firm  to  the  partnership  property,  is  subordinate  to  those  of  the 
partnership  creditors.  Christen  v.  MuMman^  570. 

8.  A  sale  by  one  partner,  of  liis  interest  in  the  iwrtnership^  to  another 
partner,  in  payment  of  his  indebtedness  to  the  firm,  before  the 
institution  of  suit  by  an  individual  creditor  against  the  partner 
who  sells,  can  not  be  successfully  attacked  by  the  individual  cred- 
itor, because  it  does  not  impair  his  rights.  Therefore,  if,  as  in 
this  case,  the  sale  of  one  partner  to  the  other  took  place  before 
suit  was  brought  by  the  individual  creditor  of  the  partner  who 
sold,  the  partner  who  purchased  the  interest  can  successfully 
resist,  by  injunction,  the  sale  of  the  property  which  formerly 
belonged  to  the  firm,  in  payment  of  the  judgment  against  the 
partner  who  has  sold  his  interest.  Ih> 

PETITORY  ACTION. 

1.  In  a  petitory  action  the  party  assailed  may  inquire  into  the 
regularity  of  the  proceedings  under  an  order  of  seizure  and  sale 
by  which  the  attacking  party  acquired  title  to  the  property,  and 
if  the  formalities  required  by  law  have  not  been  observed  in 
making  the  sale  under  the  order,  the  title  of  the  sheriff  is  a 
nullity.  8urgi  v.  Colmery  20. 

2.  A  party  claiming  property  must  recover  on  the  strength  of  his  own 
title,  rather  than  on  the  weakness  of  his  adversary's. 

Fritchett  v.  CoyUy  57. 

3.  In  a  petitory  action,  if  the  plaintiff  establish  a  good  and  valid 
title  to  the  land  claimed,  and  the  defendant  holds  under  a  title 
translative  of  property,  but  it  is  shown  that  the  title  of  his  vendor 
is  defective  and  void,  the  plaintiff  will  recover  the  land,  but  the 
defendant,  not  being  aware  of  the  defects  in  his  title  at  the  time 
of  purchase,  can  not  be  condemned  to  pay  rents. 

Brooks  V.  Wortman,  491. 

4.  A  party  purchasing  real  property,  in  good  faith,  under  what  lie 
believes  to  be  a  valid  title,  is  entitled,  on  eviction,  to  recover  the 
value  of  tlie  improvements  he  has  put  upon  it.  But,  after  making 
his  claim  for  a  certain  amount  expended  for  improvements,  and 
failing  to  amend  his  petition,  in  order  to  augment  his  demand,  he 
must  lose  the  overplus.    C.  P.  156.  Ih. 

.  The  prescription  of  five  years,  urged  by  a  possessor  of  lands  in 
good  faith,  only  covers  the  informalities  which  may  have  occurred 
in  the  execution  of  a  decree  or  other  sufficient  mandate  to  sell 
real  estate,  but  this  prescription  can  not  be  urged  by  the  possessor 
to  cure  manifest  fundamental  defects  in  the  title  of  his  vendor. 
■■■-    :..  .  '  Jb. 
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PLEADINGS. 
1.  The  plea  of  general  denial,  and  ^ie  liiitber  special  ]^lea  tiiat  the 
goods  purohased,  for  which  the  note  saed  on  was  girea,  were 
rotten  and  worthless,  admits  the  capacity  of  the  plaintifEs  to  stand 
in  judgment.  Boston  Belting  Company  y.  Simondt,  75. 

2.  A  defendant  is  not  permitted  to  file  an  amended  answer  ehaoging 
the  substance  of,  or  contradicting  the  original  answer.  Nor  will 
the  simple  averment  of  the  defendant,  unsupported  by  affidavit, 
that  the  new  matter  set  up  in  the  amended  answer  was  tmlmowii 
to  him  at  the  time  of  the  filing  of  the  original  answer,  entitle  him 
to  have  it  filed,  if  the  record  makes  it  probable  that  he  knew  the 
facts  as  well  at  the  filing  of  the  first  answer  as  he  did  afterwards. 

Ckm  V.  WaUon,  960. 

3.  Where  the  original  answer  of  the  defendants  admits  that  thete  was 
a  sale  and  transfer  of  the  goods  from  the  plain^ffs  to  defendants, 
and  the  question  at  issue  between  the  parties  is,  was  the  transfer 
legitimate,  as  alleged  by  plaintiffs,  or  fraudulent,  as  alleged  by 
defendants,  an  amended  answer  alleging  that  there  was  no  sale, 
will  not  be  permitted  after  the  cause  is  fixed  for  trial.  Such 
amendment  being  calculated  to  change  the  issue  raised  by  the 
original  answer.  Bancker  v.  Marti,  461. 

4.  If  the  verdict  of  the  jury  is  not  responsive  to  the  pleadings  and 
the  evidence  in  the  record  the  cause  will  be  remanded  witli  in- 
structions to  try  the  issue  raised  by  the  pleadings.  lb. 

PRACTICE, 

1.  Where  the  certificate  of  the  clerk  of  tlie  court  below  shows  that  a 
portion  of  the  evidence  adduced  has  been  lost,  and  is  not  contained 
in  the  record  of  appeal,  the  case  will  be  remanded  to  be  tried 
anew.  Mulligan  v.  New  Orleans,  11. 

2.  The  question  of  the  identity  of  a  party  who  sues  in  a  representa- 
tive capacity,  must  be  pleaded  specially  in  limine  litiSy  and  before 
issue  is  joined.      Beyris,  Widow  and  Administratrix,  v.  Spor,  16. 

0.  In  proceedings  for  the  expropriation  of  private  property  for  public 
use,  all  the  formalities  prescribed  by  law  must  be  strictly 
observed.  City  of  Jefferson  v.  JMaehmBe,  SQ. 

4.  Evidence  or  affidavits  not  offered  or  filed  in  the  lower  court  can 
not  be  filed  or  noticed  in  the  Supreme  Court. 

Keenan  v.  Frsmt,  31. 

5.  A  judgment  creaitor  can  not  proceea  oy  rule  to  make  the  sureties 
of  the  sheriff  liable  for  money  collected  by  him  on  a  writ  of  fieri 
facias.  Souier.  Worsham,7S. 

6.  On  trial  of  a  rule  to  dissolve  an  injunction,  the  judge  can  not 
receive  proof  to  establish  a  ground  for  injunction  not  alleged  in 
the  petition.  In  all  such  cases  the  plaintiff  is  restricted  to  the 
allegations  in  the  petition.  8tocJcett  v.  Johnson,  89. 
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7.  The  creditors  or  heirs  of  as  estate  may  proceed  by  role  to  compel 
the  curator  to  pay  the  twenty  per  cent,  interest  per  annum  oa  the 
amotmt  of  the  fonds  drawn  from  the  bank  by  him  without  any 
order  or  authority  from  the  court^  but  they  can  not  couple  with 
such  rule  a  demand  that  tlie  delinquent  curator  shall  be  dismissed 
from  office.    Acts  of.  1855,  Sec.  2,  No.  90,  page  78. 

Succession  of  Williams^  94. 

8.  ProoeedtBga  to  remove  a  delinquent  curator  from  office  must  be 
commenced  by  petition^and  citatioB.    C.  P.  1018.  lb. 

9.  In  a  proceeding  under  this  statute  to  recover  the  twenty  per  cent. 
interest  per  annum  on  the  amount  withdrawn  from  the  bank  by 
the  curator,  besides  any  e^cial  damage  suffered,  judgment  can 
not  be  rendered  against  him  and  his  sureties  in  soMo  for  the 
amount  so  withdrawn.  lb, 

10.  Where  the  defendant,  in  answer  to  a  demand,  avers  a  settlement 
in  full  between  the  parties,  the  burden  falls  upon  him  to  make 
good  his  defense.  Coleman  v.  MoUerCf  106. 

11.  A  third  opponent  can  not  be  permitted  to  aver  the  nullity  of  the 

judgment  under  which  property  has  been  seized,  and  at  the  same 
time  claim  the  proceeds  of  the  sale  made  under  that  judgment. 
Fvovos^y.  V.  Camumolie — Levy,  Third  Opponent^  135. 

12.  Third  parties  holding  shares  of  stock,  belonging  to  or  standing  in 
the  name  of  a  stockholder,  in  pledge,  can  not  be  made  parties,  or 
be  proceeded  against  by  rule  in  a  proceeding  by  a  purchaser  of 
the  stock  at  sheriff  sale,  to  compel  a  transfer  of  the  stock  on 
the  books  of  the  company.  In  such  a  case  the  pledgees  have  an 
interest  in  the  transfer  of  the  stock,  and  must  be  made  parties  by 
petition  and  citation.  Weiser  v.  Smithy  156. 

13.  A  purchaser  oi  real  estate  assumed  the  payment  of  certain  mort- 
gage notes  as  a  part  of  the  price.  He  afterwards  obtained  from 
the  holder,  by  an  instrument  in  writing,  an  extension  of  the  time 
of  their  payment.  Held— That  the  extension  of  time  of  payment 
of  the  notes  by  a  contract  in  writing  was  not  a  novation  of  tiie 
notes  and  mortgage.  Frank  v.  Hardee^  184. 

14.  The  averments  in  an  exception  which  has  been  taken  as  an  answer 
to  the  merits,  are  judicial  admissions,  which  bind  the  party 
making  them,  and  judgment  may  be  rendered  on  such  admissions, 
on  motion,  without  a  regular  trial  on  the  merits.  lb, 

15.  Where  no  bills  of  exception  nor  assignment  of  errors  are  attached 
to  the  record,  and  the  appellant  has  filed  no  brief  in  the  case, 
damages  will  be  given  the  appellee  for  frivolous  appeal. 

JJier  V.  IhanonteU,  197. 

16.  The  right  to  proeeea  oy  ruie  is  confined  to  incidental  matters 
which  may  arise  in  the  progress  of  a  suit,  except  in  summary 
cases,  where  this  form  of  proceeding  is  sanctioned  by  law. 

Hernandez  v.  jBv^A,  ^45. 
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17.  The  want  of  citation  is  fatal  to  all  Bubseqnent  proceedings  in  tlie 
cause.  Ih. 

18.  The  judge  of  the  court  a  qua  may,  in  the  exercise  of  a4M>and  dis- 
cretion,  refuse  a  continuancey  on  the  application  of  one  of  the 
litigants,  to  obtain  answers  to  interrogatories,  where  the  inter- 
rogatories themselves  ai«  manifestly  frivolous,  and  intended  for 
delay  only.  Moncheux  v.  Mistrot,  421. 

19.  A  bill  of  exceptions  to  the  charge  of  the  judge  to  the  jury  must  be 
made  before  the  jury  petirss,  reduced  to  writing  and  signed  by  the 
judge,  otherwise  it  will  not  be  noticed  on  appeal.  C.  P.  517;  5  R. 
216.  Haiheoek  r.  Oray,  472. 

to.  This  is  an  action  to  annul  a  transfer  of  a  judgment  under  the  alle- 
gations of  fraud  and  deceit  practiced  by  the  defendant.    Held— 
-  That  under  these  allegations  parol  evidence  was  admissible  to 
show  the  fraudulent  and  simulated  character  of  the  transfer. 

Nicholson  and  JSuahand  v.  Hmdrieks,  511. 

21.  The  objection  that  the  suit  is  premature,  because  the  plaintiff  has 
not  offered  to  return  the  money  received  for  the  transfer  of  the 
judgment  before  bringing  suit  to  annul  it,  if  not  urged  in  the 
court  below,  will  not  be  noticed  on  appeal.  lb, 

22.  The  affidavit  of  the  plaintiff  in  a  motion  for  a  new  trial,  in  an 
action  of  boundary,  sets  forth  that,  after  judgment  was  rendefed, 
material  evidence  was  discovered,  which  he  could  not  obtain 
before,  although  due  diligence  was  used,  viz :  That  he  can  piove 
by  B.  W.  Derve,  surveyor  of  the  city  of  Shreveport,  that  he  has 
carefully  surveyed  and  examined  the  lines  affecting  the  rights  of 
parties,  and  that  he  is  satisfied  Hall,  tlie  surveyor,  never  ran  the 
line  E.  D.,  and  if  permitted  to  testify  he  will  show  that  Hall 
could  not  have  run  the  line  in  accordance  with  his  order.  Held— 
That  the  affidavit,  setting  forth  these  facts,  brought  the  plaintiff 
strictly  within  the  articles  of  the  Code  of  Practice,  which  psovide 
for  such  relief,,  and  that  a  new  trial  should  have  been  granted. 
C.  P.  560,  561 ;  2  An.  225.  Bohison  v,  HoweU,  «4. 

23.  The  legal  representatives  of  the  defendant  having  adopted  the 
allegations  in  the  answer  filed  by  the  deceased,  will  not  be  per- 

,  mitted  afterwards  t»  file  an  amended  answer  contradicting  the 
allegations  in  the  first  answer.  Nor  will  the  amendment  be  per- 
mitted if  not  made  within  the  time  allowed  by  the  rales  pf  the 
court  >  Case  v.  Watson,  ante  p.  350.  8pykw  v.  Hari^  534. 

24.  An  amended  answer,  particularizing  the  fraudulent  practiees  and 
nLisrepresentations  charged  in  the  original  answer,  mav  be  filed  at 
any  time  before  the  cause  is  set  down  for  trial. 

Bujac  d  Girardy  v.  Williamson,  588. 

25.  Evidence  offered  by  defendants  to  show  that  other  parties  daimed 
the  patent  rights  which  plaintiffs  professed  to  own,  and  that  suit 
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had  been  inatituted  for  an  infringement  of  it,  was  excluded  by  the 
court  a  qyM.  ^eld— That  the  ruling  was  correct,  for  the  reason 
that  the  testimony  was  irrelevact,  and  that  there  was  no  allega- 
tion in  the  answer  warranting  such  proof.  i  &. 

26.  Under  the  allegations  of  fraud  and  deception  contained  in  the 
answer,  the  evidence  of  the  defendant  is  admissible  to  show  all 
the  circumstances  tending  to  establish  the  charges.  1  h, 

27.  In  this  case  a  rule  is  taken  by  the  purchaser  of  property  at 
public  sale  to  compel  the  sheriff  to  make  a  title.  The  sheriff 
answered  that  the  purchaser  chiimed  to  be  a  first  mortage  creditor 
on  the  property  sold  to  a  large  amount,  and  offered  the  balance 
after  deducting  the  amount  of  his  mortgage ;  that  the  other  m<^- 
gage  creditor  had  filed  oppositions  contesting  the  rank  of  the 
purchaser  to  th^  first  mortgage  -,  thgt  he  could  not  pass  the  adjudi- 
cation because  he  could  not  determine  the  rank  of  mortgages. 
Held — That  the  oppositions  never  having  been  tried  in  the  lower 

.  court  could  not  be  considered  on  appeal ;  that  a  decision  on  the 
rule  before  the  oppositions  were  disposed  of  would  be  premature ; 
that  in  a  case  like  this  the  ends  of  justice  and  the  rules  of  correct 
practice  require  that  the  case  should  be  remanded  and  cumulated, 
and  tried  with  the  oppositions.  Buron  v.  Cagey -573* 

28..  A  motion,  in  the  nature  of  an  answer  to  a  motion  to  dismiss  an 
appeal  for  want  of  proper  parties,  which  asks  that  the  effect  of 
the  appeal  be  restricted  to  the  parties  who  have  been  cited,  will 
not  be  granted  by  the  Supreme  Court.      Sueeessian  o/FoUoek,  S74. 

29.  The  discovery  of  a  better  defense  after  judgment  than  the  one 
urged  on  the  trial,  such  as  that  the  title  of  the  assured  to  the 
steamer  was  fraudulent  and  simulated,  is  not  good  cause  for 
annulling  it. 

MerelkanW  Mutual  Insurance  Company  v.  Pointer,  620. 

30.  The  averment  in  an  action  of  nullity,  that  had  the  insurance  com- 
pany known  of  the  fraudulent  and  simulated  character  of 
plaintiff's  title  to  the  vessel  at  the  time  the  insurance  was  effected, 
they  would  not  have  taken  the  ,risk,  is  a  good  defense  to  urge  at 
the  trial.  But  it  is  not  a  valid  basis  for  annulling  the  judgment 
which  has  been  obtained  without  fraud  or  other  ill  practices  by 
the  judgment  creditor  on  the  trial.    C.  P.  607.  lb, 

PRESCRIPTION. 

1.  An  acknowledgment  or  waiver  by  the  parish  treasurer  of  a  Vrar- 
rant'or  claim  against  the  parish  will  not  operate  an  interruption  of 
prescription,  unless  it  is  shown  that  he  was  duly  authorized  to 
make  such  waiver,  ffynes  v.  Police  Jury  of  Madison  Parish,  71. 
t3.  An  ordinance  of  the  police  jury,  authorizing  the  president  to  waive 
prescription  of  debts  against  the  parish,  will  not  protect  the  holder 
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of  a  warrant  against  the  plea  of  prescription,  although  it  has  been 
duly  acknowledged  by  the  treasured.  Under  such  an  ordinances 
the  president  alone  is  competent  to  make  the  waiver.  Ih, 

3.  A  written  obligation,  signed  by  the  auditor  of  parish  accounts, 

styled  a  certificate  of  indebtedness,  is  prescribed  by  the  lapse  of 
five  years.    C.  C.  3505. 

Winkle  v.  IJis  Police  Jury,  PariBh  of  Points  CoupSe,  76. 

4.  Stocks  pledged  to  a  bank  as  security  for  a  loan  of  money  constitute 
a  standing  acknowledgment  of  the  debt,  and  prescription  is  inter- 
rupted during  the  time  of  the  pledge. 

PoUce  Jury  of  West  Baton  Bauge  v.  Buraldej  WT. 

5.  The  maxim  contra  non  valentem  agete  non  currit  preecr^Ho,  being  a 
rule  of  equity,  can  not  be  invoked  to  overturn  express  provisions 
of  statutory  enactments.  .  Jaquet  v.  Levert  de  Co,<,  111. 

C.  Article  twenty-one  of  the  Civil  Code  only  permits  the  courts  to 
decide  according  to  equity  in  cases  where  there  is  no  express  law» 

lb. 

7.  Prescription  exists  only  by  the  authority  of  positive  enactmenta, 
and  there  is  no  place  in  the  whole  doctrine  of  limitations  for  the 
application  of  the  rules  of  equity.  16. 

8.  Prescription  does  not  run  against  a  stock  loan  note,  secured  by  the 
pledge  of  bank  stock  of  the  bank  from  which  the  loan  waa 
obtained.  .      Citijsens'  Bank  v.  Knapp^  117. 

9.  An  acknowledgment  written  on  the  back  of  a  promissory  note  by 
the  drawers,  who  are  also  indorsers^  will  not  relieve  the  holder 
from  the  effect  of  the  plea  of  prescription  made  by  the  othef 
indorsers.  Oitizens'  Bank  v.  Murdock  and  WiUiamSt  130. 

10.  The  right  to  recover  of  a  blanker  for  failing  to  protest  a  note 
whereby  the  indorser  is  discharged,  is  only  prescribed  by  ten 
years.    C.  C.  3508.  BicMberger  v.  Pike,  142. 

11.  The  action  to  compel  an  ogent  to  account  is  prescribed  by  ten 
years.    C.  C.  3508.  Wagoner  v.  PkUUpSf  151. 

12.  A  decree  of  the  court  ordering  the  liquidator  of  an  insolvent  cor- 
poration to  collect  the  assets  as  speedily  as  possible  is  not  pre- 
scribed by  ten  years.  Per  curiam:  The  judgment  directs  the 
liquidator  to  discharge  a  duty  attaclied  to  his  ofilce.  It  is  not  a 
moneyed  Judgment. 

Port  Hudson  Bailroad  Company  v.  TFWtoifcer,  209. 

13.  Modeste  Bernard,  administrator,  brought  suit  *  in  his  oi&cial 
capacity,  on  a  promissory  note  due  the  estate  he  represented.  The 
note  contained  the  following  clause :  **^  With  the  privilege  of  post- 
poning the  payment  three  years  after  the  death  of  the  said  Mrs. 
Bernard.^  The  defendant  opposed  the  plea  of  prescription.  Held — 
That  the  clause  authorizing  the  postponement  of  payment  did  not 
operate  a  suspension  or  interruption  of  prescription. 

Bernatd  v.  LedH,  258. 
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14.  If  the  record  sbowd  tbat  the  court  below  bos  erred  in  maintaining 
the  plea  of  prescription,  it  will  be  revetscd  on  appeal,  and,  if  no 
other  defense  is  set  up,  the  Supreme  Court  will  give  judgment  in 
conformity  with  the  demand. 

Bauer  v.  Sueeession  of  XartiUy  326. 

15.  The  answer  of  the  debtor  to  a  clerk  of  the  cieditor,  Who  presented 
a  bill  for  payment,  **that  he  will  attend  to  it,"  is  not  a  sufficient 

'  a<$knowledgment  to  interrupt  prescription. 

Marqueze  r.  Bloomy  328. . 

16.  Tlie  prescription  of  five  years  does  not  apply  to  an  obligation  to 
pay  money  contained  and  expressed  in  the  act  of  sale.  In  such  a 
ease  the  prescription  of  ten  years  is  applicable.  C.  C.  8308;  3 
An.  46;   13  An.  294.  Merriit  v.  MerUy  267. 

17.  A  twelve  months'  bond,  given  by  the  pnrcliaser  <  f  property  at 
sheriff's  sale,  being  an  unconditional  obligation  to  pay  money  at  a 
specified  time,  is  prescribed  in  five  years  from  maturity. 

Chaatant  v.  Strong^  410. 

18.  An  offer  to  pay  a  promissory  note  in  a  worthless  currency,  such  as 
Confederate  notes,  unaccepted  by  the  holder,  will  not  interrupt 
prescription.  MeCranU  v.  Murrell,  477. 

19.  The  payment  of  a  promissory  note  to  a  receiver  of  the  so-called 
Confederate  States,  under  compulsion,  during  the  late  war,  in  an 
unlawful  currency,  does  not  interrupt  prescription,  and  the  action 

.  to  recover  on  the  note  is  therefore  barred  by  five  years. 

New  Tork  Belting  and  Backing  Companp  v.  Jones^  530. 

20.  An  action  for  rent  is  prescribed  4>y  three  years.    C.  C.  3508. 

Harrison  v.  Meper,  580. 
2L  A  suit  tba#  has  been  commenced  and  afterwards  voluntarily  dis- 
continued by  the  plaintiff  does  not  interrupt  the  current  of  pre- 
scription.   C.  C.  3185  16. 

22.  A  military  order  which  permitted  the  bringing  ot  suits  tor  rent, 
but  suspended  the  progress  thereof,  can  not  be  invoked  by  the 
lessor  to  defeat  the  plea  of  prescription.  lb, 

23.  If  more  than  hye  years  are  allowed  to  elapse  from  the  date  oi 
maturity  of  drafts,  to  the  service  of  citation,  and  no  interruption 
is  shown,  the  plea  of  prescription  will  be  maintained. 

Sampson  v.  OUUs,  591. 

24.  The  action  to  enforce  the  payment  of  a  debt  against  a  third  party 
who  has  assumed  its  payment  in  a  notarial  act,  is  not  barred  by 
the  prescription  of  one  or  three  years.         Brou  v.  Beenelt  610. 

25»  The  prescription  of  one  year  in  bar  of  an  action  in  damages  for  a 
quasi  offense  must  be  computed  from  the  day  on  which  the  ii\jury 
was  caused,  without  computing  the  day  on  which  it  was  received. 
C.  C.  3430,  3467.  Ohesnui  v.  Bughes,  615. 

See  Agekt— iSmtf/t  v,  6W»,  445. 

See  Damages — Chesnut  v.  Hughes,  615. 
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1.  The  factor  or  cominiasion  merchant  has  a  lien  and  privilege  on 
the  crop  for  moneys  advanced  to  aid  in  making  it.  Acts  of  1867, 
p.  351. 

doners  of  the   Steamer    Qenercd  Quitman  v.  Iracnara.—OOery 
Aiwater  &  Co,,  Intervenors,  70. 

2.  The  privilege  on  a  vessel  in  favor  of  the  iamiaher  oi  supplies,  or 
the  crew,  is  not  effected  by  the  sale  of  the  interests  of  the  different 
shareholders.  Sibley  v.  Femie,  163. 

S,  The  vendor  of  an  immovable, » in  the  settlement  of .  the  succession 
of  the  vendee,  is  entitled  to  be  paic^in  preference  to  every  other 
claim,  except  those  charges  which  have  been  necessary  to  procure 
the  sale  of  the  thing.  Of  these  charges  attorneys'  fees  form  no 
part.  Sueceeeion  of  Marhey,  265. 

4.  The  privilege  of  the  lessor  on  the  crop  made  on  the  plantation  for 
the  year,  and  that  of  the  furnisher  of  supplies  to  make  the  crop 
are  concurrent.  Moore  v.  Orayj  289. 

5.  Before  the  passage  •f  the  act  of  1867,  the  laborers  on  the  planta- 
tion had  no  privilege  on  the  crop  to  secure  their  wages,  so,  in  this 
case,  when  the  crop  was  made  in  the  year  1866,  no  lien  or  priri- 
lege  can  be  set  up  on  the  crop  or  its  proceeds  by  the  laborers  who 
made  it.  lb. 

"6,  The  lien  of  the  laborers  who  have  made  the  crop  under  contract 
for  a  portion  thereof,  is  inferior,  in  rank;  to  that  of  the  lessor  and 
the  furnisher  of  supplies.  lb. 

7.  In  this  case  the  planter  had  to  his  credit  on  the  books  of  his  mer- 
chant a  certain  amount  of  money.  He  purchased  his  supplies  for 
the  plantation  from  the  merchant,  with  other  articles  of  merchan- 
dise not  entitled  to  a  privilege.  On  trial,  the  judge  a  quo 
instructefl  the  jury  to  impute  this  credit  to  that  portion  of  the 
account  of  the  planter  which  was  privileged.  Held — That  the 
judge  erred;  that  the  moment  tho  debt  reached  the  amount  of 
the  credit,  compensation  took  place ;  that  by  operation  of  law  the 
credit  became  extinguished,  regardless  of  the  question  of  privi- 
lege, lb, 

8.  A  consignee  of  cotton  is  bound  to  comply  with  the  conditions 
imposed  upon  him  by  the  principal  in  relation  to  the  appropria- 
tion of  the  proceeds,  and  tlie  acceptance  of  a  drafb  drawn  by  the 
owner  of  the  cotton  gives  the  factor  a  preference  over  the  pro- 
ceeds to  that  extent.  Levering  v.  Clark,  276. 

9.  Where  advances  have  been  made  and  supplies  have  been  fur- 
nished for  several  years  to  carry  on  a  plantation,  the  merchant  is 

.  only  entitled  to  a  privilege  on  the  crop  of  each  year,  on  such 
amounts  as  are  shown  to  have  been  used  in  making  Hie  crop  o! 
that  year.  Martin  v.  Lastrapeif  380. 
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10.  The  privttege  given  to  a  furnisher  •£  Bupplies  attaches  to  every 
fibre  of  the  cotton  made  ^daring  tiie  year,  as  fast  as  it  niatures, 
and  a  sale,  or  other  disposition,  made  of  any  portion  thereof,  by 
the  planter,  will  not  defeat  this  lien.  Therefore,  if  the  planter 
has  sold  or  transferred  a  portion  of  the  crop  to  the  laborers,  in 
payment  of  their  wages  in  making  the  crop,  the  assignee  or 
transferree  of  the  cotton  by  the  laborers,  in  payment  of  a  debt 
they  owe,  will  not  enable  such  third  party  to  hold  the  cotton  in 
opposition  to  the  claim  of  the  fomisher  of  supplies. 

Bres  V.  Cawan^  438. 

PEOHIBITION. 

1.  In  a  case  where  the  property  of  a  succession  has  been  legally 

transferred  to  and  placed  in  the  possession  of  the  heirs,  a  writ  of 
prohibition  will  lie  from  the  appellate  court  against  the  probate 
judge,  pending  the  appeal  from  an  order  appointing  a  dative  tes- 
tamentary executor. 
State,  ex  rel.  Widow  and  Heirs  of  Pearson  v.  The  Parish  Judge  oj 
the  Parish  of  Jefferson,  61. 

2.  A  writ  of  prohibition  will  not  issue  to  restrain  the  eseeution  of  a 
judgment  of  the  court  beloW,  where  the  record  shows  that  the 
bond  given  "fb^  the  trp^iMil  is  insufficient  in  amount  to  operate  a 

'  supersedeas  pending  the  appeal. 

State,  ex  rel.  Wassell,  v.  Judge  of  Fourth  District  Court,  Parish 
of  Orleans,  115. 

P50VISI0NAL  COURT. 

1.  During  the  late  war  between  the  United  States  and  the  so-called 
Confederate  States,  and  during  the  pendency  of  hostilities,  the 
President  of  the  United  States,  being  Commander  in  Chief,  was 
competent,  when  the  military  forces  had  captured  and  taken 
possession  of  any  one  of  the  insurgent  States,  to  constitute  and 
cause  to  be  established  a  judicial  tribunal,  and  to  vest  such 
tribunal  with  all  the  necessary  authority  for  the  administration 
of  justice  in  said  State,  under  the  Constitution  and  the  laws.  A 
judicial  tribunal  thus  created  and  recognized  by  proclamation  of 
the  commanding  general  of  the  district  within  which  it  was  vested 
with  jurisdiction,  was  a  court  of  record,  and  all  its  orders, 
decrees  and  judgments  were  entitled  to  full  faith  and  credit,  the 
same  as  any  other  legally  constituted  court  of  record. 

Burke  v.  Tregre,  629. 

2.  The  courts  of  Louisiana  will  take  judicial  notice  of  all  orders  and 
proclamations  issued  by  commanding  generals  during  the  time 
that  the  city  and  State  were  under  military  control.  Therefore, 
the  proclamation  of  General  Shepley,  Military  Governor  of  Louis- 
iana, giving  official  notice  of  the  organization  of  an  United  States 
Provisional  Court  for  the  State  of  Louisiana,  and  of  the  appoint- 
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ment  hj  the  judge  thereof  of  a  clerk,  proBeoiitmg  ettomey  and 
marsbalf  wae  suffioient  to  authoriae  said  offioers  to  act  in  their 
sereral  capaeities;  and  the  parehaaers  of  property  at  judteial  sale 
made  mnder  the  authority  and  decree  of  said  Provisional  Court, 
through  the  marshal  thereof,  were  not  required  to  look  into  the 
mode  ov  regularity  of  bis  appointment.  16. 

3.  In  thiv  case  the  deed  made  by  the  marshal  was  lost  or  destroyed; 
the  book  of  deeds  of  ^e  mardial  could  not  be  found.  The 
evidence  showed  besides  that  a  writ  of  fieri  ^faci€i9  had  been 
ordered  in  writing  by  the  attorney  for  plaintiff,  indorsed  by  the 
clerk,  issued  f  that  the  fieri  fciciaa  could  not  be  found  after  dili- 
gent search.  Held — That  under  this  showing  the  certified  copy  of 
the  deed  of  the  marshal  from  the  records  of  the  parish  recorder 
was  admissible  in  place  of  the  original,  and  that  such  copy  made 
full  proof  of  what  it  contained.  lb. 

PROVISIONAL  SEIZURE. 

1.  Where  property  has  been  provisionally  seized,  and  it  is  afterwards 
aseertalned  judicially  that  it  was  not  subject  to  the  provisional 
seizure,  the  sheriff  eau  not  be  held  liable  on  accouut  of  the  insuffi- 
cient of  the  seeority  on  the  release  bond  given  by  the  owner  of 
the  property.  Sanaretu  v.  True^  183. 

2.  The  sheriff  can  not  be  made  liable  for  having  released  property, 
provisionally  seized,  without  sufficient  security,  where  it  is  shown 
by  a  judicial  decree  that  the  property  released  was  not  liable  to 
the  provisional  seizure.  lb. 

tk  Where  mules  and  other  movable  property,  used  by  the  lessee  in 
working  the  plantation,  have  been  provisionally  seized,  at  the  suit 
of  the  lessor,  for  the  rent  of  the  place,  and  released  by  the  sheriff 
on  bond,  before  judgment,  the  privilege  of  the  lessor  is  not 
thereby  lost,  and  the  same  property  may  be  seized  a  second  time 
and  sold  to  satisfy  the  privilege  recognized  by  the  judgment, 
provided  the  lessee  has  not  parted  with  the  possession  and  owner- 
ship of  the  property  more  than  fifteen  days  prior  to  the  last 
seizure.  Haralson  v.  Boyle,  210. 

4.  The  privilege  on  the  movables  of  the  lessee,  for  the  rent  of  the 
plantation,^  can  not  be  enforced  by  the  lessor  against  an  innocent 
third  purchaser,  if  more  than  fifteen  days  have  elapsed  from  the 
date  of  purehaae  from  the  lessee,  before  the  seizure.  lb. 

PUTTING  IN  MORA. 

1.  Parties  are  put  4n  mora  by  demanding  that  they  do  that  which,  in 
a  legal  senee,  they  ought  to  do  and  can  do. 

£$eouba$  t.  LatMama  PefroUum  and  Cotil  (Mi  C^mfa'wjfj  280. 

2.  A  distinction  eausta  in  this  regard  between  a  modut  and  a  suspen- 
sive potestative  condition.    The  former  is  obligatoiy  and  pa^ble. 
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and  if  the  party  bound  is  passively  Tiolatisg  his  «l)QgiitM»i,  he 
must  be  put  m  d^olt  before  an  action  will  lie.  The  latter  is  one 
whose  aoeomplislunent  depeiids  on  personal  choice ;  the  party  on 
whom  it  is  imposed  is  free  to  accomplish  it  or  not ;  and  to  pat  him 
in  default  would  be  a  vain  thing,  since  it  would  be  to  demand 
that  he  should  do  what  ihe  is  under  no  obligation  to  do.  Ih. 

3.  An  agreement  was  made  between  plaintiffs,  owners  of  mineral 
lands,  and  the  assignor  of  defendants,  of  a  twofold  character, 
including  a  license  to  tnine,  and  a  lease  for  ten  years  in  case  of 
successful  discovery.  The  defendants  lost  all  rights  thereunder 
by  the  lapse  of  time,  no  workable  quantity  of  petroleum  having 
been  discovered  within  a  period  limited  by  the  contract.  The 
plaintiffs  then  agreed  to  refrain  firom  declaring  a  forfeiture  of  this 
contract  for  ten  yeaars  from  its  dafte,  provided  the  defendants 
would  carry  on  l^e  search  fer  petroleum  amstantly  and  without 
oessation.  Held — That  the  latter  agreement  was  condilioaal }  that 
its  conditional  was  suspensive  and  potestative,  and  that  when 
the  defendants  failed  to  carry  on  their  search  for  petroleum,  the 
plaintiffs  were  entitled  to  declare  the  forfeiture  of  the  contract  by 
auit,  and  claim  possession  of  their  limds,  without  a  formal  patting 
in  default.  lb, 

RES  JUDICATA. 

1.  The  plea  of  res  Judicata  will  be  maintained  wliere  the  evidence 
shows  that  the  title  to  the  prox)erty  in  controversy  has  been  finally 
adjudicated  upon  in  a  suit  between  tlie  same  parties. 

Leatt  V.  ffeire  of  Williams,  81. 

2.  A  party  having  set  forth  his  demand  by  intervention,  and  his 
*' rights  having  been  passed  upon,  is  estopped  from  prosecuting  a 

direct  action  on  the  same  demand  against  the  same  party.    In 
^  sucli  a  case  the  plea  of  res  judicata  will  prevail. 

Shelton  v.  Brown,  162. 

3.  The  plea  of  res  judicata  can  not  be  invoked  against  a  demand  that 
has  never  been  judicially  passed  upon.  Brou  v.  Becnel,  610. 

SALE. 

1.  Parol  testimony  is  not  admissible  to  explain,  contradict  or  vary 
II  written  contract  of  sale,  nor  can  witnesses  be  beard  to  -show 
what  the  understanding  of  the  Finance  Ck>mmittee,  the  Oommon 
CkmncU  of  the  city  of  New  Orleans,  or  the  community  in  ifeikcral, 
was,  about  the  meaning  of  an  ordinance  authorijung  the  .sale  of 
city  property.  Case  v.  Merwin,  <3j21. 

2.  In  a  sale  of  property  by  the  city  of.  New  Orleans,  anthorixod  by 
ordinance  of  the  Common  CquhcH,  the  city  ^ed  .tbe  teousin  so 
far  as  to  require  the  purchaser  to  pay  one-fifth  of  the  amount  bid 
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in  caah,  at  the  time  of  sale,  the  balance  to  be  paid  in  installments 
to  salt  the  purchaser,  with  mortgage  retained  on  the  property 
sold,  until  final  payment,  giving,  however,  the  purchaser  the  riglit 
of  paying  the  whole  amount  in  cash,  and,  in  that  event,  the  city 
was  to  take  in  payment  her  matured  obligations  at  par.  The 
purchaser  declined  to  avail  himself  of  this  xnrivUege  of  paying  the 
entire  indebtedness  at  the  time  of  sale,  but  gave  his  note  for  the 
amount  in  dollars.  Held — ^That  not  having  paid  the  amount  in 
city  notes  at  the  time  of  sale,  he  could  not  now  claim  to  discharge 
the  note  in  anything  but  lawful  currency ;  that  the  right  to  pay  in 
city  notes  was  forfeited  by  his  failure  to  avail  himself  of  the  con- 
ditions prescribed.  lb. 

3.  Stipulations  in  an  act  of  sale,  in  favor  of  third  parties,  can  not  be 
revoked  after  they  have  been  accepted  by  those  in  whose  favor 
they  have  been  made,  except  in  cases  where  just  cause  is  shown, 
such  as  a  failure  of  consideration  of  the  contract,  and  the  like. 

Brandon  v.  HuglieSy  360. 

4.  In  this  case,  a  sale  of  real  property  was  made,  for  a  fixed  price, 
with  a  stipulation  by  the  vendee  that  he  assumes  all  the  mortgages 
existing  on  the  property,  and  the  amount  of  the  mortgages  is 
above  the  stipulated  price  of  the  purchase,  for  which  difference 
the  vendor  executed  his  promissory  note,  in  favor  of  the  vendee, 
and  afterwards,  and  before  payment,  he  absconded.  Held — ^That 
by  the  terms  of  the  contract,  this  amount  was  to  have  been  paid 
before  the  vendee  became  bound  to  the  mortgage  creditors ;  that 
the  vendor,  by  absconding,  had  placed  himself  in  default,  and 
that,  by  the  failure  of  the  vendor  to  comply  with  the  conditions 
on  which  the  sale  depended,  the  vendee  was  entitled  to  have  the 
sale  rescinded,  and  to  be  discharged  from  any  liability  to  the 
mortgage  creditors,  on  account  of  the  purchase  of  the  property. 

lb. 

5.  Property  that  has  been  purchased  by  authentic  act  and  passed 
into  the  possession  of  the  vendee,  can  not  be  seized  under  a  writ 
of  fieri  facias  against  the  vendor.  In  such  a  case  the  sale  of  the 
property  thus  seized  will  be  restrained  by  injunction  taken  out  by 
the  purchaser.  The  case  would  be  different  if  the  seizing  creditor 
shows  that  the  sale  is  simulated.  Chideeter  v.  SimondSy  374. 

6.  Steam  boilers,  used  in  a  saw  mill  on  a  plantation,  do  not  constitute 
a  part  of  the  realty,  and  the  owner  may  recover  them  or  their 
value  from  a  purchaser  of  the  place,  although  he  may  iiave  paid 
the  vendor  their  full  price.  In  such  a  case,  the  vendee  is  entitled 
to  judgment  against  his  vendor  in  warranty  for  the  amount  he  is 
condemned  to  pay  the  owner  of  the  boilers. 

8kickT.  Gay,  287. 
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1.  A  purchaser  at  sheriff  sole  of  bank  stock,  can  compel  a  transfer  of 
the  shares  of  stock  on  the  books  of  the  bank,  although,  the  seized 
debtor  may  owe  the  bank  at  the  time  an  amount  above  the  amount 
of  the  stock  purchased,  evidenced  by  his  notes  held  by  the  bank. 

Bryon  v.  Oariery  98. 

2.  A  clause  in^  the  by-laws  of  a  bank,  adopted  by  the  board  of 
directors,  subsequently  to  the  issuing  of  the  stock,  that  ''no  trans* 
fer  of  stock  shall  be  made  when  the  party  is  indebted  to  the  bank 
as  principal,  indorser  or  security  on  any  obligation  that  is  due,  as 
long  as  it  remains  unpaid,'*  is  not  binding  on  the  judgment 
creditors  of  the  stockholders.  Ih. 

3.  A  proces  verbal  of  the  sale  of  real  estate  by  the  order  of  the  pro- 
bate  court  has  no  effect  against  third  parties,  or  seizing  creditors, 
until  it  is  recorded  or  registered  in  the  parish  where  the  property 
is  situated.  Nor  will  an  injunction  lie  to  defeat  the  sale  of  prop- 
erty seized  by  a  third  party,  unless  the  act  of  sale  of  the  seized 
debtor  has  been  registered  in  the  parish  before  the  date  of  the 
seizure.  Lyons  v.  CenaSy  113. 

4.  A  formal  decree  of  a  competent  court,  will  protect  the  purchaser 
of  property  at  probate  sale,  and  he  can  not  set  up  in  defense,  to  a 
-iemand  to  comply  with  his  bid,  that  there  being  minor  heirs 
interested,  the  sale  should  have  been  authorized  by  a  family  meet- 
ing. Such  defense  if  available  at  all,  must  be  urged  against  the 
adminstrator's  tableau. 

Sttocession  of  George  Kaiser  v.  TFtteon,  175. 
G.  In  a  proceeding  under  an  order  of  seizure  and  sale  the  sheriff  must 
-  give  notice  three  days  before  he  makes  the  seizure.    Seizure  first 
and  notice  afterwards  is  irregular,  and  will  be  set  aside  on  appeaU 

Birch  V.  Bates,  198. 

6.  A  sale  of  property  by  the  sheriff,  without  giving  notice  to  the 
seized  debtor  as  required  by  law,  is  a  nullity,  and  conveys  no  title 
whatever  to  the  purchaser.  1 6. 

7.  A  purchaser  of  property  at  probate  sale  has  the  right  to  retain 
in  his  hands,  an  amount  of  the  purchase  money  equal  to  the 
amount  of  unpaid  taxes  recorded  against  the  land  purchased. 

Moore  v.  Moore,  226. 

8.  A  judicial  sale  of  real  property,  to  satisfy  a  mortgage,  extinguishes 
all  the  subsequent  mortgages.  Therefore,  if  the  evidence  and 
declarations  of  the  paities  show  that  the  defendant  was  the  real 
purchaser  of  the  land  at  sheriff's  sale,  under  the  prior  mortgage, 
the  subsequent  mortgages  are  extinguished. 

WilHs  V.  Willis,  447. 

9.  A  purchaser  of  property  at  public  sale  will  be  held  responsible  for 
his  bid,  unless  he  show  that  the  Tender  has  been  guilty  of  such 
deception  or  fraud  as^  would  mislead  a  prudent  purchaser. 

Lamoihe  v.  JHausse,  585. 
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10.  lu  this  case  the  property  fiold  was  advertised  in  the  official 
journal,  in  the  English  language,  as  required  by  law.  It  was  also 
advertised  in  the  French  language,  in  which  an  erroneous  descrip- 
tion of  the  property  was  given.  Both  notices  were  read  at  the 
sale  by  the  auctioneer,  without  objection  being  made  at  the  time 
as  to  the  discrepancy.  The  defendant  in  this  suit  bid  off  the 
property,  and  afterwards  refused  to  comply  with  his  bid  by  paying 
th0  amount.  The  property  was  re-offered,  and  failed  to  bring  tlie 
amount  of  the  first  bid  at  the  second  offering.  Held — ^That  the 
bidder  at  the  first  sale  must  be  condemned  to  pay  the  difference. 

lb. 

11.  The  purchaser  of  personal  property,  such  as  a  mule,  at  a  public 
sale,  made  under  the  regulations  prescribed  fpr  the  sale  of  estrayed 
animals^  gets  a  good  title  thereto,  even  though  it  may  be  shown 
that  the  animal  was  originally  stolen.    C.  C.  3474. 

Thompson  v.  CuUinane,  586. 

12.  A  purchaser  of  property  at  judicial  sale  is  only  required  to  show  a 
judgment  of  a  competent  court,  an  execution,  and  the  deed  of  the 
officer  making  the  sale.  Burke  v.  TregrCj  629. 

SALE,  SYNDIC. 

1.  The  syndic  of  ceded  property,  having  regularly  advertised  and 
offered  it  for  sale,  and  the  purchaser,  having  failed  to  comply  witli 
his  bid  by  paying  the  amount,  may  expose  the  same  for  sale  a 
second  time  on  the  same  day,  without  giving  further  notice  by 
advertisement.    C.  P.  689. 

ifeto  Orleans  Mutual  Insurance  Company  v.  EuMocky  46. 

2.  Property  offered  at  syndic  sale  a  second  time,  on  the  same  day,  on 

acQount  of  the  first  purchaser  failing  to  comply  with  the  terms,  is 
not  so  exposed  at  the  risk  of  the  purchaser  at  first  offering,  and 
the  syndic  can  not  recover  of  the  purchaser  at  first  offering  Uie 
difference  in  amount  which  the  property  brings  at  second  offering 
below  that  of  the  first.  In  such  a  case  a  third  party  purchasing 
the  property  at  second  offering  can  only  be  required  to  pay  the 
amount  bid,  without  reference  to  the  amount  bid  at  the  first 
offering.  Jb, 

SEIZURE  AND  SALE.  . 

1.  In  a  petitory  action  the  party  assailed  may  inquire  into  tlie  regu- 
larity of  the  proceedings  under  an  order  of  seizure  and  sale  by 
which  the  attacking  party  acquired  title  to  the  pjcoperty,  and  if 
the  formalities  required  by  law  have  not  been  observed  in  making 
the  sale  under  the  order,  the  title  of  the  sheriff  is  a  nullity. 

Surgi  v.  ColmeTf  90, 

2.  A  sale  of  property  under  an  order  of  seizure,  after  the  ipqrtgage 
debtor  has  died,  without  making  the  hei|«  or  legal  repr^aeatatives 
parties,  is  a  nullity.  lb. 
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SEIZUEE  AND  SALE— Continued. 
9.  A  party  having  acquired  title  and  posaesaion  of  real  property  at 
probate  sale,  regularly  made,  will  hold  it  against  a  sheriff's  title 
mftde  under  an  order  of  seizure,  in  which  the  formalities  required 
by  law  Jiave  not  been  observed.  Jb. 

1.  A  party  wishing  to  stay  the  execution  of  a  judgment  directing  the 
beizure  and  sale  of  mortgaged  property  by  a  suspensive  appeal, 
must  give  bond  within  the  time  allowed  in  an  amount  one-half 
over  and  above  the  amount  of  the  order,  the  same  as  in  an 
ordinary  judgment  for  a  fixed  amount. 
State,  ex  rel.  Bankhead,  v.  Judge  of  Seventh  District  Court,  parish 
,  of  Orleans,  i}5. 

5.  If  the  district  judge  has  committed  an  error  in  fixing  the  amount 
of  the  bond  ior  a  suspensive  appeal  from  an  order  of  seizure  and 
sale,  the  appellee  is  entitled  to  proceed  with  the  execution  of  the 
judgment,  and  a  writ  of  prohibition  will  not  issue  restraining  him 
from  executing  the  order  pending  the  appeal.  1  b. 

6.  To  constitute  a  valid  seizure  of  a  plantation  cultivated  as  such, 
and  occupied  as  a  residence,  the  sheriff  must,  whether  under 
attachment  or  fieri  facias,  take  the  property  into  his  possession 
and  custody,  and  in  case  of  attachmept,  tjie  return  must  show  that 
this  rule  has  been  complied  with.  The  statement  by  the  officer 
that  he  has  attached  according  to  law,  is  not  sufficient. 

Kilbourne  v.  Frellsen,  207. 

7.  The  sale  of  a  plantation  by  tbe  sheriff  under  a  judgment  rendered 
on  attachment  without  giving  notice  to  the  occupant  or  owner,  Ih 
a  nullity ;  but  if  the  attaching  creditor  can  show  on  trial  of  the 
injunction  taken  out  by  the  party  in  possession  under  a  recorded 
title,  that  the  sale  is  simulated,  the  cose  might  be  different,    lb, 

SEQUESTRATION. 
1.  Wbere  it  is  shown  on  the  trial  that  a  sequestration  legally  issued, 
the  party  obtaining  it  is  not  liable  in  damages,  on  account  of  the 
surety,  whom  the  judge  has  approved,  being  subsequently  ascer- 
tained not  to  be  worth  the  amount  of  the  bond. 

Isaacson  v.  WaU,  243. 
«^-  Where  an  intervener  causes  certificates  of  stock  to  be  sequestered 
from  the  plaintiff  in  tlie  action,  the  latter  becomes  practically  a 
defendant  in  sequestration,  and,  as  such,  has  a  right  to  bond  tlie 
property. 
State,  ex  rel.  City  of  New  Orleans,  v.  Judye  of  the  Eighth  District 
Court,  Parish  of  Orleans,  260. 
3.  This  right  to  bond  exists  whether  the  writ  be  directed  against 
<<  property,''  as  mentioned  in  C.  P.  271,  or  against  <*  obligations 
and  titles,'^  as  mentioned  in  C.  P.  272.    In  either  case,  the  owner- 
ship being  in  dispute,  the  conservatory  effioot  of  the  writ  is  to 
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SEQUESTRATION- Continued.    . 
'    compel  the  poesessor,  if  lie  wishes  to  retain  poasenion,  to  give 

security  in  favor  of  the  claimant^  who  demands  possession,  lb. 
4.  In  a  suit  to  recover  the  damages  resulting  from  the  unlawful 
sequestration  of  a  lot  of  sugar,  the  plaintiff  must  show,  by  undis- 
puted evidence,  tlie  actual  amount  of  loss  resulting  from  the  fall 
in  the  price  daring  the  time  it  was  detained  under  seizure. 
Damages  will  not  bo  allowed  for  an  alleged  deficiency  in  weight, 
if  the  evidence  is.  vague  and  uncertain,  but  a  reasonable  amount 
will  be  allowed,  as  attorney's  fees,  for  setting  aside  the  sequestra- 
tion and  getting  possession  of  the  propeity. 

Walker  v.  MUtenberge^^  375. 
SEPARATION  FROM  BED  AND  BOARD. 

1.  The  decree  of  separation  from  bed  and  board  does  not  dissolve  the 
bonds  of  matrimony,  and  the  surviving  widow  thus  situated,  if  in 
necessitous  circumstances,  may  recover  the  amount  of  one  thou- 
sand dollars,  allowed  by  the  act  of  1852,  from  the  estate  of  her 
deceased  husband.    C.  C.  133. 

Succession  of  Liddell — Opposition  of  IdddeUy  9. 

2.  If  a  reconciliation  takes  place  after  the  decree  of  separation,  the 
judgment  is  a  nullity.    0.  C.  149.  Jb, 

SHERIFFS  AND  DEPUTIES. 

1.  In  a  suit  to  make  the  sheriff  liable  on  a  bond  for  the  release  of 
property  under  seizure,  parol  evidence  is  admissible  to  show  that 
the  sheriff  has  never  parted  with  the  possession  of  the  property 
under  seizure.  The  sheriff  may  show  also,  in  a  case  of  this  kind, 
under  what  circumstances  the  bond  made'  its  appearance  in  the 
record.  Ware  &  Son  v.  Wilson,  102. 

2.  Whiare  the  retnun  of  the  sheriff  on  the  writ  of  fieri  facias  contra- 
dicts the  recitals  in  the  face  of  the  bond  of  jelense,  the  entries 
made  by  the  sheriff  will  control.  lb, 

3.  A  bond  of  i*elease,  executed  by  the  seized  debtor,  is  of  no  force 
until  the  seized  property  is  released  by  the  sheriff.  lb, 

4.  In  a  rule  against  the  litigants  for  costs,  the  sheriff  will  be  restricted 
to  the  charges  allowed  by  law,  and  if  any  of  the  items  are  over- 
charged they  are  forfeited.  lb. 

5.  A  sheriff  who  received  from  his  predecessor  an  amount  of  money, 
made  on  execution,  for  which  he  gave  his  receipt  as  sheriff,  for 
the  amount  in  dollars  without  any  qualification,  can  not  set  up 
against  the  demand  of  the  judgment  creditor  that  the  sum 
received  was  Confederate  notes.  Sadler  v.  Oayle,  155. 

C.  The  sheriff  can  not  be  made  liable  for  having  released  property ^ 
provisionally  seized,  without  sufficient  security,  where  it  is  shown 
by  a  judicial  decree  that  the  property  released  was  not  liable  to 
the  provisional  selznix).  Sannrens  v.  True,  183. 
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7.  The  sheriff  is  authorized  by  law  to  pay  his  own  costs  and  those 
of  the  clerk  of  the  court  who  issued  the  process  out  of  the  funds 
realized  by  the  sale  of  property  under  a  writ  of  fieri  fadanj  and 
the  debtor  can  only  claim  the  surolus  after  such  costs  are  paid. 

Conners  v.  Avery,  330. 

8.  A  rule  against  the  sheriff  to  pay  oyer  certain  amounts  in  his  hands, 
realized  from  the  sale  of  property  under  seizure,  will  be  discharged 
<f  the  evidence  does  not  show  the  amount  he  is  entitled  to  retain 
for  costs.  Ih, 

SLAVES,  HIRE  OF. 

1.  The  abolition  of  slavery  by  the  sovereign  power  put  an  end  to  all 
contracts  depending  for  their  existence  on  that  condition,  and  as 
the  contract  for  the  hire  of  the  slaves  could  not  have  been  made 
without  the  existence  of  a  state  of  slavery,  the  destruction  of  that 
relation  by  the  sovereiga  power  destroyed  the  contract,  and  the 
obligation  given  as  the  evidence  of  such  contract  is  null  and  void. 

Jtodriquez  v.  Bienvenu,  300. 

2.  Slavery,  as  it  formerly  existed  in  the  United  States,  only  gave  to 
the  owner  the  right  to  the  labor  of  the  slave  during  his  life,  and 
the  destruction  of  slavery  carried  with  it  the  destruction  of  that 
right.  It  makes  no  difference  whether  the  contract  is  made  for 
the  sale  of  the  slave,  or  whether  it  is  for  the  hire.  In  the  one  case 
it  is  for  the  services  of  the  slave  for  an  indefinite  period,  and  in 
the  other  it  is  for  a  fixed  period  of  time.  The  contract  is  equally 
null  in  both  cases.  Ih, 

3.  Defendant  purchased  slaves  at  succession  sale,  for  which  he  gave  his 
promissory  notes;  at  their  maturity  plaintiff  loaned  defendent  a 
sufiicient  amount  to  pay  them,  for  which  defendant  gave  his  note> 
defendant  applied  the  money,  thus  obtained,  to  the  payment  of  the 
original  notes  for  the  purchase  of  the  slaves;  plaintiff  brings  suit 
on  the  note,  to  which  the  defendant  opposes  the  plea  of  a  slave 
consideration.  The  evidence  shows  that  the  consideration  of  the 
last  note  was  loaned  money.  Held — That  the  plaintiff  must 
recover;  that  the  fact  that  defendant  applied  the  money  loaned  to 
the  payment  of  the  slave  notes,  did  not  entitle  him.  to  the  benefit 
of  the  plea  of  a  void  consideration.  8ccly  v.  BlancJuird,  409. 

4.  Obligations  given  for  the  hire  ot  slaves  are  illegal,  and  can  not  bo 
enforced.  Wise  v.  Hillj  469. 

5.  A  contract  for  the  hire  of  slaves  can  not  be  enforced.  (Ante 
page  300).  But  if  a  partition  of  the  succession  has  been  made 
between  the  coheirs,  as  in  this  case,  and  one  of  the  heirs  is  found 
to  be  indebted  to  the  succession  for  the  hire  of  slaves,  tlie  amount 
of  such  indebtedness  was.  properly  deducted  by  the  executors  from 
the  share  coming  to  such  heir.  Succession  of  Boss,  480. 
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STAMPS. 

1.  The  failure  of  a  litigant  to  place  the  required  internal  leTenue 
stamps  on  the  petition  and  affidavit  in  an  attachment  suit,  ondei 
the  acts  of  Congress,  of  18G4,  or  to  have  the  documents  stamped, 
as  required  by  the  collector  of  the  district,  will  work  the  nullity 
of  the  proceedings.  Hoyt  v.  Benner,  353. 

2.  An  attachment  suit,  brought  in  1865,  while  the  internal  revenue 
law  was  in  force,  requiring  stamps  to  be  placed  on  all  petitions^ 
and  affidavits  in  any  judicial  proceeding,  will  be  dismissed  on 
exception,  if  the  amount  of  stamps  required  by  the  act  of  Congress 
has  not  been  placed  on  the  documents  and  pleadings  before  the 
filing  of  the  suit.  After  suit  has  been  filed  and  the  process  issued 
without  the  stamps  being  affixed,  they  must  be  placed  there  by  the 
instructions  of  the  collector  of  the  district,  under  penalty  of 
nullity.  The  placing  them  on  the  documents  by  the  party,  after 
suit  is  filed  and  the  opposite  party  cited,  will  not  avail.  lb. 

SUBROGATION. 

1.  Where  suit  has  been  filed  and  afterwards  a  transfer  of  the  claim  ift 
made  on  the  record  to  another  party,  the  defendant,  to  enable  him 
to  plead  in  reconvention  a  draft  accepted  by  the  original  plaintiffs, 
which  he  holds,  must  show  tJiat  he  acquired  the  draft  before  he 
received  notice  of  the  transfer. 

Falls,  Uowell  i&  Co.  v.  Tli<ma9  d-  Pinoell,  ir3. 

2.  This  is  an  hypothecary  action  by  a  surety  on  a  twelve  months* 
bond,  who  has  paid  the  debt,  to  force  a  sale  of  the  property 
mortgaged,  to  reimburse  him.  The  application  is  opposed  by  the 
defendant,  who  alleges  that  he  was  a  co-surety  on  the  boad|  and 
therefore  the  plaintiff  is  only  entitled  to  recovcir  his  portion ;  that 
subrogation  does  not  take  place  by  operation  of  law  between 
co-sureties.  The  evidence  shows  that  the  defendant  WA«  no^ 
legally  bound  as  co-surety  on  the  twelve  months'  bond  Hfhich 
plaintiff  lias  paid.  Held — That,  not  being  legally  bound  on  the 
bond  as  surety,  he  could  not  oppose  the  sale  of  the  property  mort- 
gaged for  the  benefit  of  the  real  surety,  who  had  paid  the  debt. 

Landers  v.  TuggU,  443. 
SUCCESSION. 

1.  A  judgment  of  the  probate  court,  declaring  a  se^re  of  succession 
property  null,  on  the  ground  that  nothing  tangible  had  been  seized, 
is  conclusive  against  the  seizing  creditor,  and  the  probate  court  is 
competent  to  pass  on  the  merits  of  an  opposition  to  a  tableau 
filed  by  the  seizing  creditor,  notwithstanding  an  appeal  is  peoding 
from  the  judgment  declaring  f^e  seizure  null. 

2.  Wbere  the  heirs  in  poisesaion  allege,  la  oppoaitioa  to  ilie  ai^^^' 
ment  of  a  dative  testamentary  es^ecutor  And  admioiitwtor;  that 
there  is  no  estate  to  be  administered,  a  aospensive  appeal  yriU  he 
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from  tlie  jodgm^Dt  of  the  probate  court  dismiBsing  the  opposition ; 
and  a  \f rit  of  prohibition  will  issue,  staying  all  further  proceed- 
ings in  the  cause  pending  the  appeal.  Articles  580  and  1059  of 
the  Code  of  Proctice,  and  article  1113  of  the  Civil  Code,  author- 
icing  tile  provi^Onal  execution  of  a  judgment  appointing  execu- 
torSy  etc.y  pending  the  appeal,  where  there  is  a  contest  between 
two  or  more  persons  for  the  right .  of  preference  to  the  appoint- 
ment, do  not  apply  in  a  case  where  the  question  is  succession  or 
no  sncoessiou. 
Stattf  €X  reU  Marin  ei  aL  v.  Parieh  Judge  of  Piaquemlnea^  23. 

3.  Where  the  heirs  have  been  legally  put  in  XK>B8e8sion  of  the  estate, 
by  a  jtidgment  of  the  court,  the  property  can  not  afterwards  be 
placed  under  the  control  of  an  executor  or  administrator  to  be 
administered  as  succession  property. 

8tatej  ex  reL  Widow  and  Heira  of  Peareon^  ▼•  27te  Parish  Judge 
of  the  Parish  of  Jefferson,  61  • 

4.  In  a  case  wher&  the  property  of  a  succession  has  been  legally  trans- 
ibrred  to  and  placed  in  the  possession  of  the  heirs,  a  writ  of  pro- 
hibition will  lie  from  the  appellate  court  against  the  probate 
judge,  pending  the  appeal  from  an  order  appointing  a  dative  testa- 
mentary executor.  Ih, 

5.  To  enable  the  second  husband  to  recover  on  behalf  of  his  minor 
children,  issue  of  the  marriage,  one  thousand  dollars  from  the 
succession  of  the  first  husband,  the  evidence  must  show  that  the 
deceased  wife  was  in  necessitous  circumstances  at  the  death  of 
her  first  husband.  The  fact  that  her  child  by  a  second  marriage 
is  in  necessitous  circumstances,  gives  it  no  claim  against  the  suc- 
cession of  her  first  husband.  Leatt  v.  Heirs  of  Williams,  81. 

6.  A  third  party  who  has  acquired  the  interest  of  a  portion  of  the 
heirs  in  a  succession,  can  not  plead  such  interest  in  compensation 
in  a  suit  brought  by  the  administrator  to  recover  a  note  due  the 
estate.  Kaquin  v.  Durac,  249. 

7.  Cotton  or  other  produce  cultivated  and  made  by  the  survivor, 
after  Hie  dissolution  of  the  community,  does  not  fall  into  and 
form  a  part  of  the  succession ;  nor  are  the  fees  of  clerks  or  other 
officers  of  the  court,  for  duties  performed  in  opening  and  admin- 
isteiing  the  estate,  chargeable  to  the  proceeds  of  such  cotton  or 
other  produce.  Succtssion  of  Woodtoard^  305. 

8.  If  a  writ  of  sequestration  has  issued  by  a  creditor  of  the  estate 
against  the  cotton  produced  by  the  survivor,  the  same  will  be  set 
aside  on  the  ground  that  the  cotton  was  the  individual  property  of 
the  survivor,  and  not  a  part  oi  thd  estate.  Ih. 

.9»  A  judgment  of  the  court  ordering  a  partition  of  sueceq^ion  prop- 
erty in  kind,  to  be  made  in  conformity  with  a  report  of  experts 

Digitized  by  VjOOQIC 


726  INDEX. 

SUCCESSION—Continued. 

and  demanded  by  all  parties  in  interest,  will  not  be  set  aside 
because  a  new  inventory  and  appraisement  was  not  made,  as 
required  in  such  cases,  by  article  1248,  Civil  Code. 

Barnett  v.  Bernstein,  894. 

10.  The  surviving  wife  has  thirty  days  within  which  to  make  a  choice 
between  renouncing  and  accepting  the  succession  of  her  husband. 
But  after  this  delay  she  still  has  the  right  of  renunciation ,  which 
is  continuous  until  she  has  been  compelled  by  an  action  to  make 
the  choice.  Therefore;  no  personal  judgment  can  be  rendered 
against  her  until  the  action  by  the  creditor,  to  compel  her  to  make 
the  choice,  has  been  passed  upon.  Ittehe  v.  Lee,  435. 

11.  In  a  salt  by  the  surviving  wife  against  the  succession  of  her 
deceased  husband,  to  enforce  her  paraphernal  rights,  if  the 
evidence  shows  that  certain  lands  have  been  purchased  as  her 
separate  property,  with  her  separate  funds,  which  slie  was  admin- 
istering independently  of  her  husband,  and  which  hod  never  come 
under  his  control,  she  will  be  decreed  to  be  the  separate  owner 
thereof,  although  the  lands  were  acquired  during  the  community. 
Succession  of  Wade,  21  An.  343.  MeCay  v.  Boatner,  436. 

12.  The  filing  of  a  tableau  of  debts  by  an  administrator  is  an 
acknowledgment  of  their  existence  which  interrupts  prescription. 

Sueceasion  of  Arickj  501. 

13.  An  item  upon  such  tableau  for  hire  of  slaves,  will,  under  the  exist- 
ing jurisprudence  of  the  State,  be  disallowed.  26. 

14.  Though  a  purchase  be  made  by  a  member  of  a  commercial  firm 
outside  of  its  ordinary  operations,  yet  if  it  be  made  for  the  benefit 
of  the  firm  and  brought  to  the  knowledge  of  the  other  partner, 
who  does  not  repudiate  it,  but  promises  to  pay  the  note  given  in 
the  firm  name  for  the  price,  he  will  be  bound  in  solido,  lb. 

15.  Such  a  promise  to  pay  is  not  a  promise  to  pay  the  debt  of  a  third 
person,  and  may  be  established  by  parol.  16. 

IG.  Where  the  nature  of  the  evidence  and  the  condition  of  the  trans- 
cript renders  it  impossible  to  determine  with  accuracy  the  credits 
to  which  the  succession  is  probably  entitled,  the  court  will  remand 
the  cause.  lb, 

SUPREME  COURT. 

1.  The  Chief  Justice  of  the  Supreme  Court,  or  the  senior  Justice 
thereof,  may,  in  vacation,  on  application  for  a  writ  of  mandamus 
against  a  court  of  inferior  jurisdiction,  grant  a  rule  nisi  against 
such  judge,  ordering  him  to  show  cause,  on  a  day  fixed  at  the  next 
regular  term  of  the  court,  why  the  writ  should  not  issue. 
State,  ex  rel.  Southern  Bank,  v.  Judge  of  the  Biyhth  District  Oimri^ 
Farish  of  Orleans,  581. 
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2.  A  rale  nisi,  or  order  of  the  Supreme  Court,  directing  a  court  of 
infe^or  jari^.diction  to  show  cause  on  a  day  fixed,  why  a  writ  of 
mandamus  should  not  issue  compelling  him  to  grant  an  appeal  in 
the  case,  is  nol^  a  judgment  of  the  court.  Therefore,  such  order 
may  be  granted  in  chambers  and  signed  by  the  Chief  Justice  or 
the  senior  Justice  thereof.  2h. 

3.  The  Supreme  Court  has  appellate  jurisdiction  only,  and  the  right 
of  appeal  is  secured  to  every  litigant  by  the  constitution.  It 
therefore  becomes  the  duty  of  the  Supreme  Court  to  protect 
litigants  against  all  encroachments  upon  this  right  by  inferior 
jurisdictions.  lb, 

SUWETY. 

1.  A  party  who  indorses  a  note  as  surety  is  not  entitled  to  notice  of 
dishonor  by  the  principal. 

Adams  ds  Co.,  in  liquidationy  v.  Gordon  and  Denis,  41 . 

2.  The  surety  is  entitled  to  have  the  property  of  his  principal  dis- 
cussed before  proceeding  against. him,  if  he  furnish  a  sufficient 
amount  of  money  to  pay  costs  of  proceedings.  lb. 

3.  A  surety  on  an  official  bond  of  a  constable,  wishing  to  avail  himself 
of  the  plea  of  discussion,  must  point  out  the  property  of  his  prin- 
cipal and  furnish  the  means  to  carry  on  the  discussion. 

Heath  v.  Shrempp  and  Frederick,  167.* 

4.  Where  judgment  has  been  rendered  against  a  constable  for  dam- 
ages, a  general  denial  by  the  sureties  on  his  bond,  only  puts  at 
issue  the  existence  of  such  judgment.  lb. 

5.  A  surety  on  the  official  bond  of  a  constable  of  the  city  of  New 
Orleans,  given  while  the  city  was  under  military  rule,  is  not  dis- 
charged from  liability  because  the  bond  was  not  accepted  by  the 
recorder  and  board  of  aldermen,  as  required  by  law.  The  military 
authority  having  made  the  appointment,  and  permitted  the  party 
to  act,  must  be  presumed  to  have  approved  the  bond.  lb. 

6.  In  this  case  the  appellee  took  a  rule  on  the  appellant,  to  test  the 
solvency  of  the  surety  on  the  bond.  The  appellant,  as  is  alleged, 
fearing  that  he  could  not  sustain  the  solvency  of  the  surety,  aban- 
doned the  appeal.  Held — That  the  abandonment  of  the  appeal 
for  this  reason  did  not  release  the  surety  on  the  bond. 

Siinonds  v.  Heinn,  2%. 

7.  As  a  general  rule,  no  proceedings  can  be  had  against  the  surety  on 
an  appeal  bond,  if  the  fieri  facias  has  been  returned  into  court 
before  the  return  day.  But  wliere.the  return  of  the  sheriff  on  the 
writ  shows  tliat  demand  was  made  and  the  judgment  debtor  had 
gone  into  bankruptcy,  thereby  putting  it  out  of  the  power  of  the 
judgment  creditor  to  pursue  him  any  further  under  execution.  Held, 
That  the  liability  of  the  surety  became  fixed  from  that  moment; 
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*  that  ho  further  proceeding  under  execution  being  poasible  against 
thejndgment  debtor,  the  creditor  ivaer  at  liberty  to  proeeed  by 
rule  against  the  surety  bn  the  appeal  bond.  lb, 

8.  A  sale  of  succession  property,  for  the  purpose  of  effecting  a  parti- 
tion among  the  heirs,  is  not  an  act  of  administration «  although  it 

-  be  made  by  order  of  the  court,  through  the  administrator,  and  the 
sureties  of  the  administrator  are  noit  liable  to  the  heirs  for  loss 
which  they  have  sustained  on  account  of  his  failure  to  take  good 
security  for  the  credit  portion  of  the  price. 

Hebert  y*  Hebert  and  Iievert^  308. 

9.  A  surety  signs  the  bond  of  an  administrator  with  reference  to  the 
law  regulating  his  duties  as  such,  and  securing  his  recourse  against 
the  latter,  in  ease  of  failure  to  administer  the  estate  in  conformity 
with  such  requirements.  But  if  the  heirs  provoke  a  sale  of  the 
property,  for  the  purpose  of  effecting  a  partition,  and  change  the 
time  for  the  payment  of  the  credit  price  from  that  fixed  by  law  for 
the  sale  of  property  by  the  administrator,  they  thereby  make  the 
conditions  of  the  surety  more  onerous,  and  he  is  discharged,  even 
if  the  proceeding  be  one  in  which  ho  could  be  held  liable  under 
any  circumstances.  lb. 

TAXES  AND  TAX  CGLLECTOBS. 

1.  Tlie  lien  and  privilege  given  by  law  on  the  lands  in  favor  of  the 
Btate  and  parish  for  the  taxes,  expires  by  two  years  ftom  date  ot 
assessment.  JBuekner  v.  Mastersy  Tax  CoUeeior,  246. 

2.  Section  sixty-three  of  the  revenue  law  of  1869,  which  authorizes 
the  tax  collectors  to  seize  and  sell  the  ptoperty  of  defanlting  tax- 
payer, and  prohibits  the  courts  from  issuing  any  process  inter- 
feiiog  with  tax  collectors  in  the  discharge  of  their  duties,  does  not 
apply  to  taxes  that  were  assessed  and  became  due  birfore  the 
passage  of  the  law.    Acts  of  189,  p.  1569,  sec.  63.  lb. 

3.  An  ordinance  oi  a  police  jury  of  a  parish,  passed  while  the  consti- 
tution of  1864)  was  in  force  in  this  State,  levying  a  specific  tax  of 
one  dollar  on  every  four  hundred  pounds  of  cotton  made  in  the 
parish,  ki  one  year,  is  in  opposition  to  article  124  of  said  constitu- 
tion, which  declares  that  taxation  shall  be  equal  and  uniform. 
Therefore,  if  such  a  tax  has  been  assessed  and  collected  it  may  be 
recovered  from  tho  parish,  by  suit,  by  the  party  who  has  paid  it. 

Sims  V.  Parish  of  Jaeksan,  440. 

4.  The  revenue  act  of  ninth  of  March,  1869,  which  prohibits  all 
courts  from  enjoining  or  otherwise  interfering  with  State  tax  col- 
lectors in  the  discharge  of  their  duties  in  collecting  licenses  or 
taxes,  has  no  application  to  parish  taxes  or  parish  tax  collectors. 

€Hlmerv.mU,4fS5. 

5.  The  act  number  thirty-five,  approved  sixteenth  of  March,  IjBTO, 
which  appropriates  two  thousand  dollars  for  the  payment  of  oosta 
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in  «nit6,  where  the  State  is  a  party,  and  loses  the  cose,  does  not 
apply  to  the  t>ayiiiont  of  costs  in  snits  bronght  by  tax  collectoi^  to 
enforce  payment  of  taxes  against  delinquents.  Therefore,  the 
Auditor  of  Public  Accounts  is  not  authorised,  nor  can  he  be  com- 
polled,  by  tnandamns,  to  warrant  against  this  appropriation;  in 
favor  of  a  aletk  of  a  district  court  for  his  costs  that  have  accrued 
in  ^uits  brought  by  tax  collectors,  to  enforce  l^e  payment  of  taxes 
tlue  the  State.  Mahan  v.  Sundry  Defendants^  S83. 

TUTORS  AND  TUTORSHIP. 

1.  A  merchant  who  has  supplied  a  minor  with  wearing  apparel  under 
the  authorization  and  approval  of  the  tutrix,  may  enforce  the 
claim  against  the  minor  after  emancipation,  provided  the  same 
has  not  been  included  in  the  settlement  of  the  tutrix's  account; 
and  the  amount  does  not  exceed  the  revenues  of  the  minor.  In 
such  a  case  the  tutrix  has  the  right  to  bind  the  minor  to  the  extent 
of  the  revenues,  without  the  approval  of  a  family  meeting,  and  the 
minor  having  come  into  the  possession  of  her  estate  is  bound  also. 

Giquel  v.  Daigre,  137. 

2.  Where  heirs,  by  intervention,  seek  to  have  their  rights  established 
against  their  tutor,  and  a  judgment  against  the  sureties  on  the 
tutor's  bond,  and  the  court  a  qua  fails  to  pass  on  the  prayer  against 
the  sureties;  the  Supreme  Court  will,  on  affirming  the  judgment 
dismissing  the  intervention;  reserve  the  rights  of  the  heirs  to 
proceed  against  the  sureties  on  the  tutor's  bond. 

Moore  v.  Moore,  226. 

3.  A  jewelry  merchant  sold  a  lot  of  costly  jewelry  to  Mrs.  Daigre 
for  the  use  of  her  daughter;  then  a  minor;  for  which  she  paid  a 
^rtion  of  the  price  in  cash  and  gave  her  individual  note  for  tho 
the  balance.  Suit  was  brought  against  the  maker  of  the  note  in 
her  individual  capacity  and  as  tutrix  of  her  minor  daughter,, 
whom;  it  was  alleged;  was  the  recipient  of  the  jewelry.  Judgment 
was  rendered  against  her  individually;  and  judgment  of  non-suit 
as  tutrix.  (See  19  An.  190.)  After  majority  of  the  minor,  this  suit, 
was  brought  against  her  to  recover  the  amount  of  the  note,  on  the 
allegation  that  the  jewelry  was  purchased  for  her  use ;  that  she- 
had  received  it;  and  still  possessed  and  owned  it.  The  evidence 
given  on  trial  failed  to  establish  the  fact  that  the  jewelry  waa 
purchased  for  the  daughter;  or  that  she  received  it  as  her  indi- 
vidual property.  Held — That  the  jeweler  could  not  recover  tho 
price  ibanft  the  minor,  nor  could  he  recover  the  amount  from  the- 
tatrix  out  of  the  minor's  estate>  that  his  only  recourse  was  against 
the  tutrix  in  lier  individual  capacity.        Fendkr  v.  Daigre,  239. 

4.  The  omission  to  name  a  creditor  in  the  citation  of  appeal  fh>m  a. 
'judgment  homologating  a  tutor's  account  will  not  vitiate  th& 
appeal.  8mUh,  Iktor,  253. 
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TUTORS  AND  TUTORSHIP— Continued. 

•5.  K  a  jadgment  homologating  the  tator's  account,  shows  an  indebt- 
edness in  &vor  of  the  minors  with  mortgage  for  eleven  thonsand 
dollars,  a  third  party  has  a  right  to  appeal  therefrom  if  he  has  a 
judgment  against  the  tutor  with  mortgage  for  over  fire  hundred 
dollars.  The  parish  court  is  competent  to  grant  an  order  of  appeal 
from  a  judgment  homologating  a  tutor's  account,  although  a 
similar  judgment  may  have  been  rendered  by  the  clerk  of  tlie 
district  court,  under  the  act  of  1855,  before  the  organization  of 
the  parish  court.  In  such  a  case  both  judgments  must  be 
embodied  in  the  record  of  appeal,  and  the  parish  judge  is  the 
only  competent  authority  to  grant  the  order.  lb. 

"G.  An  acknowledgment  by  the  husband  in  the  form  of  a  receipt,  that 
he  received  from  the  wife  the  amount  of  paraphernal  funds  therein 
expressed,  is  conclusive  between  the  husband  and  wife  or  their 
heirs,  and  is  jarima  facie  proof  as  to  all  other  partiee.  Such 
evidence  will  authorize  a  judgment  in  favor  of  the  heirs  in  a  salt 
against  tiieir  father  in  his  capacity  of  tutor.  Ih. 

7.  The  mortgage  of  the  minor  on  the  property  of  his  tutor  to  secure 
the  faithful  administration  of  his  estate,  and  to  cover  the  indebt- 
edness contracted  by  the  tutor  to  the  minor  on  account  of  the 
community  and  separate  property  of  the  minor,  which  he  has 
acquired  by  purchase,  attaches  from  and  after  the  date  of  the 
appointment  and  qualification  of  the  tutor.  lb, 

6.  A  tliird  party  in  an  opposition  to  the  homologation  of  a  tutoi's 
account  can  not  be  heard  to  contest  the  validity  of  an  abjudica- 
tion which  occurred  prior  to  the  existence  of  his  debt.  lb, 

D.  A  tutor  owes  five  per  cent,  per  annum  on  the  funds  from  the  date 
of  receipt,  and  when  the  accounts  are  liquidated,  five  per  cent,  on 
the  aggregate  amount  from  the  day  th.e  accounts  are  closed.    lb, 

10.  If  the  tutor  charge  himself  with  the  revenues  of  the  minor,  he  is 
entitled  to  credit  for  the  expenses  of  the  minor  to  the  extent  of 
the  revenues.  lb, 

11.  A  third  party,  a  mortgage  creditor,  can  only  have  tiie  judgment  of 
the  court  below  corrected  on  appeal,  in  so  far  as  it  appears  upon 
the  face  of  the  record  to  grant  a  mortgage  prejudicial  to  his 
mortgage.  No  amendment  or  change  of  the  judgment  can  be 
made  between  appellees.  lb, 

12.  The  geperal  rule  is  that  a  tutor  can  not  transfer,  by  indorsement, 
the  promissory  notes,  bills,  or  other  paper  held  by  him  in  his  rep- 
resentative capacity,  except  by  the  advice  of  a  family  meeting; 
but  such  a  transfer,*  it  has  been  held,  is  not  an  absolute  nullity, 
;and  if  the  indorser  shows  that  the  transfer  was  made  in  the 
interest  of  the  minor  in  whose  favor  the  rule  is  made,  the  title  to 
the  note  is  sufficiently  established,  and  the  holder  may  recover. 

Waodlnidge  v.  Pope,  293. 
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TUTORS  AND  TUTORSHIP— Continued, 

13.  The  tdtor  has  no  legal  right  to  create  a  debt  against  the  minors, 

•  or  their  estate,  without  the  anthoritj  of  the  judge  and  the  adyice 
of  a  family  meeting.  •  Nor  can  the  minors,  or  their  estate,  be  held 
liable  for  a  debt  created  by  the  sale  of  property  to  the  tutrix  in 
her  individual  capacity.  i&. 

USURY. 

1 .  In  a  contract  made  between  parties  residing  in  Mississippi,  by 
which  notes  and  mortgage  are  given  on  property  situated  in 
Louisiana,  to  be  entirely  executed  in  this  State,  the  question  of 
usury  must  be  governed  by  the  laws  of  Louisiana,  where  the  con- 
tract is  to  have  effect.  Duncan  v.  JTeliti,  418. 

2.  The  act  of  1860,  abolishing  the  penalties  in  the  act  of  1854 
(re-enacted  in  1855),  against  usurious  contracts,  only  relieved 
parties  from  such  penalties  tor  making  usurious  contracts  after  its 
passage.  It  is  not  retrospective,  and  has  no  effect  on  usurious 
contracts  made  before  its  passage.  lb. 

3.  Payments  made  on  obligations  must  be  applied  to  that  which  is 
lawfully  due,  and  not  to  usurious  interest;  and  where  an  over 
payment  of  the  debt  due  has  been  made,  excluding  the  unlawful 
interest^  it  may  be  reclaimed  by  the  debtor,  if  demanded  within 
one  year.  Ih. 

USUFRUCT. 

1.  The  surviving  widow  of  her  deceased  husband  is  entitled  to  the 
usufruct  of  all  the  community  property  until  the  second  marriage. 
Act  of  March  25, 1844.  The  natural  fruits  or  such  as  are  the  pro- 
duce of  industry,  hanging  by  branches  or  by  roots,  at  the  time 
when  the  usufruct  is  open,  belong  to  the  usufructuary.  C.  C.  538. 
Therefore  the  surviving  wife  and  usufructuary  is  not  chargeable 
witli,  nor  accountable  to  the  heirs  for  the  growing  crop  in  the  field 
and.  not  gathered  at  the  opening  of  the  succession.  Nor  is  she 
responsible  in  her  capacity  of  natural  tutrix  to  the  minor  heirs, 
for  the  rents  and  revenues  arising  from  the  use  of  the  lands,  stock 
and  farming  utensils,  from  the  date  of  the  opening  of  the  succes- 
sion, up  to  the  time  that  she  contracts  a  second  marriage. 

Tutorship  of  tlie  Minor  Mattie  B.  DaviSy  497. 

2.  The  surviving  widow  having  lost  the  usufruct  by  contracting  a 
seck>nd  marriage,  is  only  accountable  to  the  heirs  for  the  value  of 
the  personal  property  belonging  to  the  community  at  the  time  of 
the  second  marrii^^e,  unless  it  be  shown  that  she  has  made  an 
improper  use  of  it.    She  is  entitled  to  the  deduction  arising  from 

•  the  deterioration  of  the  property  while  in  her  possession  as  usu- 
fhietnary.  Ih, 

3.  The  mrHWng  widow  and  natural  tutrix  having  lost  the  usufruct 
by  flontaiotlDg  »  aeeond  manciagey  becomes  accountable  to  the 
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USUFRUCT— Continued. 

heirs  for  the  rent  of  lands  oeoapied  by  hot  mad  belonsiag  lo  the 
commanitj.  But  if  it  be  shown  by  evidende  that,  owing  to  the 
existenee  of  a  state  of  war  in  the  oountry,  the  lands  eonld  not  be 
worked,  and  therefore  they  were  not  cultivated  for  a  pmod  of 
three  years,  she  is  not  accountable  for  the  rent  nor  interest  on  the 
same  for  that  period  of  time.  lb. 

WALL  IN  COMMON. 
] .  A  party  erecting  a  wall  on  the  line  of  his  premises,  which  is  after- 
wards used  as  a  wall  in  common  by  the  adjoining  proprietor,  can 
only  recover  from  the  party  using  it  as  a  wall  in  common,  one-half 
.  of  the  original  cost  of  building  it.    C.  C.  €72;  20  An.  553^ 

Florance  v.  MaiUot  and  Wo0d,  114. 
WAREHOUSE  KEEPER. 

1.  In  a  case  like  this,  whete  the  defendant,  the  keeper  of  a  public 
warehouse,  received  a  lot  of  cotton  on  storage*  and  gave  a  receipt 
therefor,  it  is  not  sufficient  excuse  for  ndn-deUvety,  when 
demanded,  for  him  to  show  that  feoldietti  were  encamped  Hear 
where  the  warehonse  was  situated,  and  that  it  was  commonly 
believed  that  they  and  tiie  freedmen  were  stealing  cotton;  that  the 
back  door  of  the  warehouse  could  easily  have  been  foroed  open  at 

.  night,  and  the  cotton  taken  out,  and  then  closed  again>  without 
being  discovered  in  the  daytime.  ThmnoB  v.  Dardeny  41d» 

2.  It  seems  that  a  warehouse  keeper  will  be  held  responsible  Ibr  the 
loss  of  property  stored,  in  all  cases  where  he  fails  to  sliow  that  the 
loss  occurred  without  his  fiuilt.  lb: 

WILLS. 

1.  A  nuticupative  will  under  private  signature,  passed  in  the  presence 
of  three  Witnesses,  when  a  greater  number  might  have  been  ob- 
tained, is  null  and  void.  Fuqua  v.  Dmeson  et  al.,  82. 

2.  The  parish  court  has  jurisdiction  over  a  contest  about  the  validity 
of  a  will,  without  inference  to  the  amount  involved  in  the  testa- 
ment. Succession  of  Pania,  139. 

3.  A  witness  who  does  not  understand  the  language  in  which  the 
testament  is  written  is  not  a  competent  witnete  to  the  will.    lb. 

4.  A  nuncupative  will,  under  private  signature,  is  null,  if  it  does  not 
contain  the  number  of  subscribing  witnesses  required  by  law,  who 
are  competent  to  testify  that  it  was  dictated  and  written  in  their 
presence,  or  that  it  was  read  to  them  at  the  time  of  signing.    lb. 

5.  A  bequest  in  a  will  to  a  religious  corporation  faUsy  if  the  legatee  is 
not  capacitated  to  take,  at  the  death  of  the  testat<Mr. 

Swiccsshn  of  Sanrdestn^  392. 

6.  In  this  case  the  legatee  was  a  religious  body,  known  as  the  Baptist 
Church  of  Clinton,  not  incorporated  at  the  death  of  the  toafcrton 
Held— That  the  legatee  not  beia^  iacaiporatod  at  liie  liexBi  of  the 
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WILLS— Continued. 

testator  was  not  capacitated  to  receive  tbe  legacy,  and  the  subse- 
qnent  incorporation  of  the  church,  designated  in  the  will  as  the 
legatee,  would  not  enable  it  to  take,  because  the  dispositions  of 
the  will  must  take  effect  inprtesenii.  lb. 

7.  In  the  testament  of  William  Silliman  appeared  the  following  clause: 

**  Item  8. — I  give  and  bequeath  to  the  children  of  my  late  brother, 
Thomas  Silliman,  one-fourth  of  the  remainder,  to  be  divided 
equally  with  those  that  may  be  living  at  my  death."  The  children 
of  a  daughter  of  Thomas  Silliman,  who  had  died  before  the  date 
of  the  testament,  brought  suit  to  be  recognized  as  legatees  under 
the  will.  Held — That  the  term  ''  children,*'  as  used  in  this  testa- 
ment, only  included  the  children  of  Thomas  Silliman,  that  might 
be  living  at  the  death  of  the  testator,  and  did  not  include  the 
descendants  of  those  who  had  died  before  him ;  that  their  mother, 
having  died  before  the  date  of  the  will,  was  not  embraced  among 
the  legatees,  and  her  children  could  not  succeed  to  her ;  that  the 
grandchildren  could  not  inherit  under  this  clause  in  the  will. 

Wharton  v.  Sillimanf  343. 

8.  A  bequest  in  favor  of  slaves  is  null,  and  can  not  be  enforced  by  the 
legatees  against  the  heirs.  Barrow  v.  ffeira  of  Bird,  407. 

9.  The  law  of  1857,  which  prohibited  the  emancipation  of  slaves, 
applied  as  well  to  the  heirs  as  to  the  testator }  and  the  act  of  the 
heirs,  in  confirmation  of  the  clause  in  the  will  directing  the  eman- 
cipation of  the  slaves  named  as  legatees,  was  without  legal  effect, 
on  account  of  its  being  in  contravention  of  a  prohibitory  law. 

Ih. 
WITNESSES. 

1.  A  witness  who  does  not  understand  the  language  in  which  the 
testament  is  written  is  not  a  competent  witness  to  the  will. 

Suecesftion  of  Fardo,  139. 

2.  A  nuncupative  will,  under  private  signature  is  null,  if  it  does  not 
contain  the  number  of  subscribing  witnesses  required  by  law, 
who  are  competent  to  testify  that  it  wa«  dictated  and  written  in 
their  presence,  or  that  it  was  read  to  them  at  the  time  of  signing. 

lb. 

3.  A  witness  on  the  stand  can  not  be  compelled  to  produce  a  private 
letter  about  which  he  is  being  interrogated,  although  it  is  alleged 
that  it  goes  to  show  that  the  draft  pleaded  in  reconvention  does 
not  belong  to  the  defendants. 

Falls,  Howell  &  Co.  v.  Tlioms  dS;  FoweU.  173. 
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